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CASES  DETERMINED 


BY  THE 


SUPREME  COURT       M 


OF  THB 


STATE  OF  MISSOURI 


AT  THB 


APBIL  TEBM.  1890. 


Hudson  v.  The  Wabash  Westerk  Railway 
Company,  Appellant. 

1 .  Contributory  19'egligence :  affirm ative  defensb.  Contributory 
negligence  is  strictly  an  ftfi&rmative  defense  and  in  order  to  be 
availed  of  by  defendant  as  a  matter  of  pleading  must  be  specially 
pleaded. 

2.    : .    Nor  is  the  foregoing  rule  affected  by  the  fact  that 

the  petition  states  that  plaintiff  was  injured  * 'without  any  fault 
on  his  part"  and  the  answer  denied  the  averment. 

8.  Negligence:  pleading:  petition.  It  is  not  incumbent  on  a 
plaintiff  suing  for  an  injury  caused  by  defendant's  negligence  to 
allege  that  the  injury  was  done  **without  any  fault  on  plaintiff's 
part." 

4.  Pleading :  answer  :  new  matter.  Whenever  a  defendant  intends 
to  rest  his  defense  ui)on  any  fact  which  is  not  included  in  the 
allegations  necessary  to  the  support  of  the  plaintiff 's  case,  he  must 
set  it  out  in  ordinary  and  concise  language  or  he  will  be  precluded 
from  giving  evidence  of  it  on  the  trial.  (Northrup  v,  Ins.  Co,,  47 
Mo.  444,  affirmed.) 
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Fractioe:  contributoey  NBauGENCOB:  estoppbl.  Where  the 
defendants*  attorney  at  the  trial  disclaims  a  plea  of  contributory 
negligence  to  be  in  the  case,  he  will  not  afterwards  be  heard  to 
claim  the  contrary. 

6.  Contributory  Negligence:  when  shown  by  plaintiff's  bvi- 
DBNCE.  While  contributory  negligence  must  be  pleaded  as  a 
special  defense  to  authorize  defendant  to  introduce  evidence  in 
support  of  it,  still  if  plaintiff 's  own  evidence  discloses  such  con- 
tributory negligence  on  his  part  as  to  defeat  his  right  of  action, 
defendant  may  take  advantage  of  it  regardless  of  the  fact  that  it 
has  not  been  specially  pleaded. 

7.     .  Where  plaintiff 's  own  evidence  shows  such  contributory 

negligence,  it  is  the  duty  of  the  trial  court  to  declare  the  result  to 
the  jury  as  a  matter  of  law. 

8.  :  OLiMBiNa  OVER  STATIONARY  OARS.  The  act  of  climb- 
ing over  stationary  cars  without  looking  to  see  whether  or  not 
they  are  attached  to  an  engine  is  such  negligence  as  to  preclude 
recovery  for  injuries  received  in  the  attempt,  and  this  is  true 
although  the  cars  were  obstructing  the  street  crossing  beyond  the 
time  allowed  by  the  city  ordinance. 

9.     : :  PROXIMATE  CAUSE.    The  neglect  to  observe  the 

ordinance  cannot  be  regarded  as  the  proximate  cause  of  the  injury 
which  of  itself  precludes  a  recovery. 

Appeal  from  St.  Louis  City  Circuit  Court— Ron. 
George  W.  Lubke,  Judge. 

Reversed. 

H.  S.  Priest  for  appellant. 

(1)  The  objection  to  the  introduction  of  evidence, 
and  the  demurrer  at  the  conclusion  of  the  evidence, 
should  have  been  sustained,  because  of  the  absence  of 
causal  connection  between  the  acts  of  negligence  charged 
in  the  petition,  or  proven,  and  the  injuries  which  the 
plaintiflE  sustained.  Stillson  v.  Railroad^  67  Mo.  671; 
Brown  t).  Railroad,  20  Mo.  App.  222;  Henry  v.  Rail- 
road^ 46  Mo.  293;  Clark  v.  Railroad,  39  Mo.  619;  Wyatt 
V.  Railroad,  6  Best  &  Smith,  709;  Wharton  on  Negli- 
gence, sees.  134,  138  and  200;  Patterson's  Railway  Law, 
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I)ages  18,  23,  sees.  22,  23;  Railroad  v.  Tricli^  34  Am.  k 
Eng.  R.  R.  Cases,  649;  Dahlstrom  v.  Railroad^  8  S.  W. 
Rep.  777.  (2)  The  demurrer  to  plaintiflf's  evidence 
should  have  been  sustained,  because  of  his  contributory 
negligence.  Lewis  v.  Railroad^  38  Md.  588;  Railroad 
V.  Dewey^  26  LI.  265;  Railroad  v.  Pinchin^  31  Am.  & 
Eng.  R.  R.  Cases,  428;  s.  c,  112  Ind.  592;  Smith  v. 
Railroad^  65  Iowa,  33;  O^Mara  v.  Railroadj  18  Hun. 
192;  Railroad  v.  Copeland^  61  Ala.  376;  Oahagan  v. 
Railroady  1  Allen,  187;  JStillson  v.  Railroad^  67  Mo. 
617.  (3)  Plaintiff's  instruction  number  1  was  errone- 
ous. One  event  may  follow  on  account  of  another,  or 
one  may  lead  up  to  another  and  give  occasion  to  it,  yet 
in  no  legal  sense  be  a  cause.  (4)  The  court  erred  in 
giving  instruction  number  3  of  plaintiff's  series, 
because  the  petition  alleged  that  the  injuries  were 
occasioned  "without  any  fault  on  his  part."  The  answer 
denied  this  averment,  and  thus  the  issue  of  plaintiff's 
contributory  negligence  was  raised.  Karle  v.  Railroad^ 
65  Mo.  482;  Marshall  v.  Ins.  Co.,  43  Mo.  586;  JSbtel  Co. 
V.  Sauer,  65  Mo.  286;  1  Chitty  PI.  [16  Ed.]  top  p. 
252,  bottom  p.  325;  Svddington  v.  Shearer^  20  Pickering, 
477;  Jerome  v.  Whitney y  7  Johnson,  321;  Comr.  t>. 
Brevard,  1  Brevard,  11;  Compf  v,  Morrell,  111  Ind. 
370;  Calno  v.  Davies,  73  N.  T.  211.  (5)  Instructions 
numbers  2,  3  and  4  of  defendant's  refused  instructions 
should  have  been  given .  They  properly  withdrew  from 
the  consideration  of  the  jury  those  sections  of  the  ordir 
nance  pleaded,  which  it  was  not  even  pretended  had 
any  causal  efficacy  in  producing  plaintiff's  injuries.  In 
reaching  a  verdict  the  jury  had  a  right  to  consider  all 
evidence  admitted  and  not  withdrawn.  They  may  have 
regarded  these  sections  as  very  material  in  determining 
defendant's  liability.  (6)  The  court  erred  in  the  admis- 
sion of  testimony  against  defendant's  objections  :  First, 
in  permitting  the  plaintiff  to  state  whether  he  was 
notified  that  the  cars  were  going  to  move.     There  was 
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no  legal  duty  to  so  notify  plaintiff,  nor  were  there  any 
facts  and  circumstances  proven  which  created  such  a 
duty.  It  was  not  alleged  in  the  petition  that  any 
servant  of  the  defendant  saw  or  knew  that  plaintiff  was 
in  the  act  of  crossing  between  the  cars,  but,  upon  the 
contrary,  plaintiff's  testimony  proves  most  conclusively 
that  no  servant  of  the  railway  company  was  within  his 
view. 

S.  P.  Oalt  for  respondent. 

(1)  Plaintiff's  instruction  number  3  is  the  law. 
Contributory  negligence  is  an  affirmative  defense,  and 
must  be  pleaded  by  defendant  to  be  available,  0^  Connor 
V.  Railroad^  94  Mo.  165 ;  Donovan  v.  Railroad^  89  Mo. 
147 ;  Thorpe  v.  Railroad^  89  Mo.  661 ;  Petty  v.  Rail- 
road^ 88  Mo.  306 ;  Bow  v.  Hunt,  13  West.  Rep.  698 ; 
Buesching  n.  Oaslight  Co.,  73  Mo.  238 ;  Thompson  v. 
Railroady  61  Mo.  190.  Defendant  relies  on  Karle  v. 
Railroad,  55  Mo.  482;  but  that  question  was  not  in 
controversy  in  that  case,  and  the  extract  quoted  from 
the  opinion  therein  was  ill-considered  and  is  not  the 
law.  On  the  trial  defendant  admitted  that  the  defense 
of  contributory  negligence  was  not  in  the  case  and 
raising  the  question  on  appeal  is  an  afterthought. 
(2)  If  there  was  error  in  the  giving  of  plaintiff's 
instruction  number  3  it  would  be  no  ground  for  reversal, 
as  there  was  no  testimony  in  the  case  tending  to  prove 
contributory  negligence  on  the  part  of  the  plaintiff. 
It  was  not  negligence  for  the  plaintiff,  knowing  that 
the  train  had  obstructed  the  track  for  more  than  five 
minutes,  and  knowing  that  there  was  no  watchman  or 
brakeman  there  as  required  by  law,  to  believe  that  they 
would  not  move  the  train  without  notice,  and  act 
accordingly.  Moherly  v.  Railroad,  17  Mo.  App.  542 ; 
Kellogg  v.  Railroad,  26  Wis.  228 ;  Johnson  v.  Rail- 
road,  77  Mo.  551-2;  Buesching  v.  Oaslight  Co,,  73  Mo. 
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232 ;  Barton  v.  Springfield,  110  Mass.  131 ;  Snow  v, 
Frovincetown,  120  Mass.  580 ;  Smith  c.  The  City  of  St. 
Joseph,  45  Mo.  449 ;  Thompson  on  Neg.,  pp.  1203-1206; 
Shearman  &  Redfield  on  Neg.,  sec.  4-4.  (3)  The  acts  of 
negligence  charged  in  the  petition — the  violations  of  the 
ordinance,  and  after  so  violating  it  and  when  so  violat- 
ing it,  moving  the  train  withont  any  notice  or  warn- 
ing to  plaintiff  —  did  cause  the  injuries,  or  directly- 
contributed  thereto,  for,  without  those  acts,  the  injuries 
would  not  have  been  received.  The  violations  of  the 
ordinance  were  negligence  per  $e.  Boggs  v.  Railroad, 
18  Mo.  App.  278 ;  BacJcenstoe  v.  Railroad,  23  Mo.  App. 
156 ;  Karle  v.  Railroad,  56  Mo.  483 ;  Johnson  v.  Rail- 
road, 77  Mo.  652.  (4)  Defendant's  instruction  2  is 
erroneous,  because,  first,  there  is*  no  complaint  in  the 
petition  that  the  watchman  ^'  did  not  display  a  red  flag," 
but  the  complaint  in  that  regard  is,  that  there  was  no 
watchman  there  at  all ;  second,  the  watchman  is  provided 
for  the  protection  from  moving  trains  of  every  person 
going  along  the  street,  including  even  the  person  who 
would  pass  through  the  train,  who  has  waited  so  long 
as  under  the  law  he  has  any  reason  to  believe  that  there 
is  any  probability  of  the  obstructing  train  moving ;  in 
other  words,  if  a  person,  in  attempting  to  pass  through 
a  train,  is  using  ordinary  care  and  caution  (which 
question  is  for  the  jury ),  then  he  is  not  without  the 
protection  of  the  law,  and  the  safeguards  provided  by 
the  ordinance  should  be  observed  for  his  protection,  and 
it  is  negligence  per  se  not  to  do  it.  (5)  Defendant's 
instruction  3  is  erroneous.  Moherly  o.  Railroad,  17 
Mo.  App.  542.  (6)  The  defendant's  instruction  4  is 
erroneous,  and  open  to  all  the  objections  urged  supra 
to  instructions  2  and  3,  except  the  last  objection  supra. 
(7)  Plaintiff's  instruction  number  1  is  the  law.  We 
might  justly  have  claimed  before  the  jury,  by  instruc- 
tions, the  rights  of  recovery  upon  all  the  violations  of 
the  ordinance  set  out  in  the  complaint  and  proven  •  but 
Vol.  101—2 
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we  rested  onr  right  in  the  instruction  given  solely  upon 
the  issue  ^'  that  then  and  there  at  the  crossing  there  was 
no  watchman  of  the  defendant,  and  said  cars  were 
moved  without  any  warning  or  signal  of  any  kind  being 
given  that  they  were  going  to  move,  and  the  jury  further 
believe  that  on  that  account  plaintiflE  was  injured." 
Earle  v.  Railroad,  65  Mo.  483 ;  Boggs  v.  Railroady  18 
Mo.  App.  278;  Johnson  v.  Railroad^  77  Mo.  552; 
Moberly  v.  Railroad^  17  Mo.  App.  642 ;  Buesching  v. 
Oaslight  Co.,  73  Mo.  232-233. 

Sherwood,  J.— This  cause  has  been  transferred  to 
this  court  under  the  provisions  of  section  6  of  the  con- 
stitutional amendment  respecting  such  transfers.  The 
action  is  for  damages  caused  by  injuries  to  plaintiff. 

The  petition,  after  certain  recitals  as  to  the  defend- 
ant being  a  railroad  corporation,  sets  forth  certain  ordi- 
nances of  the  city,  then  states : 

''That  on  the  said  eighth  day  of  November  the 
defendant,  unmindful  of  its  duties  in  that  regard,  did, 
by  its  servants,  carelessly  and  negligently,  and  in  viola- 
tion of  said  sections  1234,  1235,  1237  and  1239,  commit 
the  following  acts,  to- wit : 

"  It  did  obstruct  a  street  crossing,  to- wit,  Montgom- 
ery street,  of  said  city,  by  permitting  freight  cars,  pro- 
pelled by  steam  power,  to  stand  thereon  longer  than 
five  minutes,  and  did  not  cause  the  bell  of  the  engine  to 
be  constantly  sounded  when  moving  said  cars  at  the 
place  and  time  aforesaid,  and  did  then  and  there  back 
said  cars,  and  did  not  have  a  man  stationed  on  top  of 
the  car  at  the  end  of  said  cars,  the  same  being  a  train 
of  cars,  farthest  from  the  engine,  to  give  danger  signals, 
and  did  then  and  there  move  said  train  of  freight  cars 
without  it  being  well  manned  with  experienced  brake- 
men  at  their  posts,  and  so  stationed  as  to  see  the  danger 
signals  and  hear  the  signals  from  the  engine,  if  any 
should  be  made;  and  did,  then  and  there,  by  its  ser- 
vants in  charge  thereof,  run  its  cars  in  said  city  across 
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said  street,  the  same  being  an  improved  street,  as  pro- 
vided in  said  sections  1234,  1235  and  1237,  without  any 
watchman  being  then  and  there  stationed,  as  provided 
for  in  said  sections  1234  and  1235,  who  might  have 
warned,  as  it  would  have  been  his  duty  to  do,  the  plain- 
tiff of  his  danger  of  being  injured,  as  he  then  and  there 
was,  as  hereinafter  stated,  and  defendant  did  then  and 
there,  after  having  left  its  cars  standing  across  said 
street  as  aforesaid  more  than  live  minutes,  negligently 
move  the  same  without  any  notice  or  indication  to 
plaintiff  that  it  was  going  to  do  so;  that  by  reason  of 
said  careless  and  negligent  acts  of  defendant,  the  plain- 
tiff, without  any  fault  on  his  part,  was  caught  between 
two  of  said  cars,  then  and  there,  and  had  his  foot 
smashed,  torn  and  broken,  so  that  he  has  since  then 
been  unable  to  work,  to  his  loss  and  damage  on  that 
account  of  four  hundred  dollars,  and  has  been,  and  will 
be,  put  to  great  expense  for  medical  services  on  account 
of  said  injuries  to  the  amount  of  one  hundred  dollars; 
and  did  suffer  great  pain  of  body  and  mind,  and  has 
been  permanently  maimed  and  crippled  by  reason  of 
said  injuries  to  his  damage  in  the  sum  of  two  thousand 
dollars,  wherefore  plaintiff  prays  judgment  against 
defendant  for  the  sum  of  twenty-five  hundred  dollars 
and  his  costs." 

The  answer  was  as  follows:  "Now  comes  the 
defendant  in  the  above-entitled  cause,  by  its  attorneys, 
and,  for  answer  to  the  petition  of  plaintiff  therein  filed, 
admits  that  it  is,  and  was  on  the  eighth  day  of  Novem- 
ber, 1887,  a  corporation  engaged  in  operating  cars  and 
locomotives  propelled  by  steam  power  in  the  city  of  St. 
Louis  and  state  of  Missouri,  and  as  such  corporation 
was  duly  incorporated  under  the  laws  of  the  state  of 
Missouri.  Defendant  denies  each  and  every  other  alle- 
gation contained  and  set  forth  in  plaintiff's  said  peti- 
tion. Wherefore,  having  fully  answered,  defendant 
prays  to  be  discharged  with  its  costs." 
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I 

These  ordinances  Were  admitted  in  evidence  over 
the  defendant's  objections,  but  were  conceded  to  be  in 
force  at  the  time  the  injury  occurred. 

The  testimony  of  the  plaintiflF,  which  was  substan- 
tially all  the  testimony  offered  to  show  how  the  injuries 
occurred,  and  to  sustain  his  action,  was  the  following : 

Edward  Hudson,  plaintiff,  testified  as  follows:  '*My 
name  is  Edward,  Hudson.  I  live  at  number  2516  North 
Broadway,  and  have  lived  in  the  city  ten  years  on  the 
twentieth  of  June.  I  know  Montgomery  street  in  this 
city.  It  is  about  a  block  and  a  half  from  my  place.  It 
has  always  been  called  a  public  street.  It  is  a  macadam- 
ized, improved  public  street,  and  was  such  on  the  eighth 
of  last  November;  was  macadamized  on  both  sides  of 
the  railroad  track.  I  live  south  of  Montgomery  street; 
know  the  track  of  the  Wabash  Western  Railway  Com- 
pany. I  live  southwest  of  the  track;  that  is,  west  of 
the  track  and  southwest  of  where  it  crosses  Montgomery 
street.     I  am  the  plaintiff  in  this  case." 

The  witness  was  here  shown  a  plat,  and.  Indicating 
upon  it,  said:  *'Thi8  line  represents  Broadway  that 
runs  north  and  south;  and  the  street  running  across 
Broadway  towards  the  river  represents  Montgomery 
street;  I  live  in  the  second  block  south  of  Montgomery  on 
the  east  side  of  Broadway  at  this  point  (indicating).  This 
point  (indicating)  represents  where  I  was  hurt  on  the 
eighth  of  November  last,  that  is  the  fourth  track  from 
the  west  side,.  On  that  day  I  was  working  at  Schulen- 
burg  &  Boeckler's  mill.  The  mill  was  on  east  side  of 
St.  Louis  avenue,  near  the  edge  of  the  river  east  of 
Broadway  and  east  of  the  railroad  tracks.  These  lines 
here  indicate  the  location  of  the  Wabash  Western 
track.  In  going  from  my  house  to  the  place  where  I 
was  working,  I  went  out  of  the  back  gate  in  the  back 
yard.  Montgomery  street  is  a  street  that  runs  east  to 
the  river,  and  the  railroad  track  runs  north  and  south." 

Mr.  Priest:  **I  submit  it  is  immaterial  where  he 
was  working,  or  which  way  he  was  going,  or  for  what 
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purpose  he  was  going;  it  is  an  immaterial  fact  in  this 
case." 

The  conrt:  "The  plaintiff  is  entitled,  of  course, 
to  show  what  he  was  doing  and  how  he  came  to  be 
doing  it  as  bearing  upon  the  question  of  his  own  exer- 
cise of  care." 

Mr.  Priest:  ** There  is  no  plea  of  contributory- 
negligence  in  this  case." 

The  court :     "  You  do  not  claim  there  is  any  ? " 

Mr.  Priest :  **  That  is  not  a  question.  It  is  not 
claimed  that  he  was  unlawfully  where  he  was  on  a 
public  street." 

The  court  to  Mr.  Gait:  **It  is  not  very  essential 
for  you  to  prove  that  he  was  there  lawfully;  for  they 
admit  that  he  was  there  lawfully." 

Mr.  Priest:  "I  don't  admit  that  what  he  was 
attempting  to  do  was  lawful." 

Q.  (by  Mr.  Gait):  "I  will  ask  whether  you  were 
working  that  day  at  Schulenburg  &  Boeckler  s  mill  ?" 

Counsel  for  defendant  objected  upon  the  ground 
that  it  is  immaterial;  objection  overruled,  and  exceotion 
taken. 

A.     "  Yes,  sir." 

Q.  "  State  what  time  you  left  work  to  go  home  to 
dinner?" 

Counsel  for  defendant  objected  upon  the  same 
ground;  objection  overruled,  and  exception  taken. 

A.  **  I  left  at  twelve  o'clock  sharp  from  the  mill; 
the  whistle  blew  for  twelve  o'clock." 

Q.  *' About  how  long  did  it  take  to  go  from  the 
mill  to  your  hom^  to  dinner  ? " 

Counsel  for  defendant  objected  upon  the  same 
ground;  objection  overruled,  and  exception  taken. 

A.  *' Between  eight  and  nine  minutes,  at  a  slow 
gait.  I  had  to  cross  over  the  Wabash  Western  track. 
I  got  dinner  and  started  back  to  the  mill;  left  my 
kitchen  at  12:29.  Before  I  got  to  my  back  gate  the 
12:30  whistle  blew  at  Schulenburg  &  Boeckler' s  mill. 
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I  walked  to  the  Montgomery  street  crossing;  as  I  was 
about  getting  to  the  street  two  laboring  men,  I  don't 
know  who  they  were,  passed  by  the  street  going  east; 
they  goes  right  on  the  train;  they  get  on  down  and  goes 
on  to  the  house;  I  suppose  I  was  fully  twenty-five  steps 
from  there  before  I  got  down  to  the  train.  When  I  got 
down  to  the  train  I  stopped  and  waited  there  about 
eight  minutes.  The  12:40  whistle  blowed,  and  I  put  my 
hand  on  the  train  after  standing  there  eight  minutes 
and  undertook  to  jump  over  and  get  to  my  work  to 
secure  my  job.  I  did  not  want  to  lose  it;  I  had  a 
family  to  take  care  of.  It  took  me  two  minutes  to  walk 
from  my  home  to  the  Montgomery  street  crossing  where 
the  train  was.  The  minute  I  jumped  on  the  train  and 
started  to  cross,  either  the  locomotive  must  have  backed, 
or  the  other  must  have  backed  on  the  north  track,  this 
coal  train.  I  had  my  foot  between  the  two  pin  heads 
north  and  south  confined  by  them,  and  they  bruised 
and  skinned  my  right  foot;  by  that  time  my  left  foot 
was  confined,  and  when  it  crushed  it  run  it  under  the 
draw-head;  I  was  then  confined;  I  hung  there  a  minute 
or  two  minutes;  at  that  time  the  train  swung  apart  that 
way,  then  I  got  it  out.  I  fell  over  on  the  east  side  of 
the  track;  I  laid  there  then  in  the  dust.  I  felt  my  foot, 
it  was  crushed  all  to  pieces.  I  sfayed  there  fully  fifteen 
minutes.  Finally  the  whistle  blew  for  one  o'clock. 
The  coal  train  drew  from  Montgomery  street.  I  got 
two  pieces  of  plank,  put  them  under  my  arms  and 
hobbled  home.  It  was  some  minutes  after  one. .  I  got 
my  wife  to  run  for  a  doctor  and  he  came.  The  train 
extended  to  North  Market  street,  as  far  up  as  St.  Louis 
avenue,  as  far  I  could  see.  There  was  no  engine.  I 
heard  no  bell  rung.  There  was  no  watchman  there 
at  all.  I  have  not  seen  a  watchman  over  five  dozen 
times  in  walking  to  the  mill  the  last  ten  years.  When 
I  got  crippled,  the  old  gentleman  who  watches  there 
was  not  there.     There  was  no  bell  rung.     I  have  lived 
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right  by  the  railroad.  I  was  very  careful  in  handling 
myself  and  taking  care  of  myself." 

Q.     *'Tell  the  jury  what  your  family  consists  otV^ 

Counsel  for  the  defendant  objects,  for  the  reason 
that  the  extent  of  his  family  can  neither  increase  nor 
diminish  his  physical  or  mental  pain,  nor  his  earning 
capacity  nor  loss  of  service.  Objection  overruled,  and 
exception  taken. 

A.  **^I  have  got  three  children;  one  sixteen  months 
old,  one  three  years  old,  one  eight  years  old,  my  wife 
and  old  mother-in-law.  North  Market  street  is  the 
second  street  south  of  Montgomery  street.  This  train 
extends  from  North  Market  street  south  as  far  north  as 
I  could  see  it.  It  was  a  coal  train  loaded  with  coal. 
One  box  of  the  train  was  south  of  Montgomery  street 
about  a  box  and  a  half,  but  the  two  coal  boxes  I  got 
crippled  in  was  near  Broadway  at  Montgomery  street 
where  I  undertook  to  cross.  In  the  rear  of  the  coal 
train  there  was  a  box  car  standing  loaded  with  hay  and 
other  grain." 

Q.  *' Tell  the  jury  whether  you  were  notified  that 
those  cars  were  going  to  move? " 

Objected  to  by  counsel  for  defendant,  on  the  ground 
that  there  is  no  obligation  charged  in  the  petition  for 
the  defendant  to  notify  him. 

The  court:  *'I  understand  the  petition  in  this  way: 
They  allowed  the  cars  to  stand  there  in  excess  of  the 
time  allowed  by  law,  and  he  was  attempting  to  cross 
the  train  and  they  pulled  on  without  giving  him  any 
warning.  If  the  objection  is  not  on  the  ground  that  the 
question  is  leading,  I  think  it  should  be  overruled;  if  it 
is  for  that  the  testimony  is  not  material  or  competent." 

Mr.  Priest:  *' It  is  for  that  the  testimony  is  not 
material  or  competent,  and  that  the  testimony  gives  no 
basis  for  a  right  to  recover  under  the  petition  in  this 
case.  It  is  not  alleged  in  the  petition  that  the  defend- 
ant or   its    servants  had  knowledge  of   the  perilous 
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situation  in  which  he  was  between  the  cars,  and  without 
such  an  element  in  the  petition  it  affords  no  ground  for 
recovery;  our  supreme  court  have  tepressly  so  decided." 

The  court:  ''I  think  the  objection  should  be 
overruled."  Defendant  then  and  there  excepted  to  the 
ruling  of  the  court. 

A.  '*  No  sir,  I  was  not,  gentlemen  of  the  jury;  I 
was  not  notified;  there  was  no  man  sent  there  at  all,  I 
want  you  to  understand  that  plainly.  There  was  no 
man  at  the  back  part  of  this  train;  no  man  there  at  all." 

Mr.  Priest:  "That  is  not  required  unless  the 
train  is  in  motion." 

The  court:  ''The  objection  should  be  overruled." 
Defendant  then  and  there  excepted  to  the  ruling  of  the 
court. 

'*  They  did  not  move  none  of  that  train  away  that  I 
saw;  the  whistle  was  blown  for  one  o'clock,  the  coal 
train  moved  across  Montgomery  street,  and  I  hobbled 
home.  The  box  cars  were  left  standing  below  Mont- 
gomery street.  It  is  three  blocks  from  Montgomery  to 
North  Market  street.  I  came  home  on  two  pieces  of 
board,  using  them  as  crutches,  and  my  wife  went  for  a 
doctor,  and  Dr.  Young  came.  I  was  confined  to  my 
bed  nine  weeks.  I  tried  to  hobble  around,  but  my  foot 
gave  me  a  back-set  and  I  lingered,  suffering  until  the 
first  of  January.  My  foot  was  broken  up  right  across; 
stove  right  across  the  foot;  it  was  crushed  up  right 
across  where  the  toes  were  attached  to  the  foot.  The 
big  toe  was  torn  loose.  Since  I  have  been  able  to  get 
out,  I  have  been  trying  to  hunt  something  to  do.  Light 
jobs,  since  the  first  of  March;  a  little  house  cleaning  of 
whatever  kind,  I  could  not  stand  it  any  time.  Before 
this  time  I  was  never  sick  or  lame  in  my  life.  Always 
was  a  healthy  man;  could  stand  any  kind  of  work.  Have 
worked  at  Neidringhaus  &  Co.'s  rolling  mill,  Anglerodt 
and  Second  street;  commenced  in  April,  1880,  and 
worked  until  the  twentieth  of  April,  until  the  mill  shut 
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down,  and  then  went  to  work  for  Schulenburg  & 
Boeckler.  Since  I  have  got  well,  I  have  gone  back  and 
tried  to  do  my  old  work.  I  worked  two  days;  was  not 
able  to  stand  it ;  my  foot  hurt  me  so  I  could  not  use 
it.  If  I  walked  around  on  it,  it  swells  up  so  I  cannot 
handle  it.  On  a  cloudy  day  I  am  in  misery;  I 
would  rather  it  would  be  taken  oflf.  Before  my  injury 
I  was  getting  a  dollar  and  six  bits  a  day;  part  of  the 
time—for  three-quarters'  time — the  wages  were  cut  down 
and  then  I  got  a  dollar  and  a  half.  The  train  was 
standing  there  across  Montgomery  street  when  I  first 
left  the  house  going  from  dinner.  There  was  no  bell 
rung,  no  bell  heard  at  all. 

''There  was  only  one  train,  a  coal  train,  standing 
across  Montgomery  street.  Didn't  count  the  cars. 
They  were  as  far  as  I  could  see  on  the  north  and  about  a 
car  and  a  half  south  of  the  street.  There  was  one  clear 
coal  car  on  the  south  side  of  Montgomery  street,  and 
about  half  of  the  other,  between  the  two  I  got  crippled 
in.  The  coal  car  I  jumped  over  to  go  across  was  about 
half  the  length  of  it  below  Montgomery  street  and  one 
whole  car  standing  below,  so  that  the  train  over  which 
I  attempted  to  get  extended  clear  across  Montgomery 
street.  All  the  cars  were  coupled  together  in  this  coal 
train  that  I  saw.  I  never  looked  to  see  whether  the 
coal  cars  were  coupled  to  the  box  car  or  not;  it  was 
right  up  against  it.  I  put  my  hand  on  the  side  of  the 
coal  car  to  raise  myself  up  and  put  my  feet  on  the  draw 
bar.  I  put  my  right  foot  north  of  one  pin  and  south  of 
the  other,  the  head  of  the  other  pin.  When  I  got  my 
foot  in  that  position  the  cars  slacked  back  and  caught 
my  foot.  Just  the  minute  I  jumped,  the  cars  closed 
back.  I  saw  no  engine  attached  to  the  train  at  the 
time,  and  heard  no  signal;  there  must  have  been  an 
engine  or  something  struck  it  north,  for  they  would  not 
have  closed  back  except  something  gave  it  force.  I  did 
not  see  any  engine  or  hear  any  noise  of  any.     I  do  not 
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know  what  struck  the  cars  to  make  them  close  back  at 
all.  They  just  came  back  like  something  struck  a 
bumper.  When  an  engineer  backs  one  box  that  gives 
it  a  start  and  run  it  off  to  a  side  switch  and  strikes  a 
train,  or  a  box  standing  down  there.  The  cars  just 
slacked  back,  something  struck,  it  closed  back  like 
that.  The  bumpers  were  pressed  together  tight  and 
took  up  the  space  of  the  coupling  pins." 

EE-DIREOT  EXAMINATION, 

"The  cars  could  not  have  backed  any  further 
except  to  have  run  one  of  the  cars  off  the  end  of  the 
track  at  North  Market  street,  off  the  track,  down  on 
the  ground." 

Q.  *'  What  is  there  at  the  end  to  stop  the  cars 
when  they  back."  A.  ''They  generally  have  a  dead 
man  sitting  on  the  end  of  the  track." 

The  court:  ''What  is  that?"  A.  "There  is 
nothing  at  the  end  of  the  tracks  right  there  by  the  big 
factory.     Sessinghaus  owns  a  mill  there." 

Q.  (by  Mr.  Gait):  "State  what  those  cars  are 
moved  by,  hand  or  locomotives  1 " 

Mr.  Priest :     "  Generally  1 " 

Mr.  Gait:     " I  mean  generally,  before  this  time." 

Counsel  for  defendant  objects  on  the  ground  of 
incompetency;  objection  overruled  and  exception  taken. 

Q,  "  What  are  those  cars  moved  by  ?"  A.  "  They 
are  moved  by  steam-power  locomotives.  In  speaking 
of  those  cars  coming  back,  it  was  the  whole  train  closed 
back,  for  the  cars  were  attached  together." 

At  the  close  of  the  testimony  in  the  cause,  the 
defendant  asked  and  the  court  refused  the  following 
instructions : 

"  1.  That  under  the  pleadings  and  the  evidence  in 
this  cause  your  verdict  must  be  for  the  defendant. 

"  2.  The  court  instructs  the  jury  that  the  provis- 
ions of  sections  1234  and  1235  of  the  ordinance  read  in 
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evidence,  requiring  railway  companies  to  station,  at 
intersecting  and  improved  streets,  a  watchman  to  display 
a  red  flag  in  the  daytime  and  a  red  light  at  night,  were 
not  designated  for  the  protection  of  persons  attempting 
to  climb,  or  climbing  between  the  cars  of  the  train  at 
such  intersection,  and  you  are  therefore  directed  to  disre- 
gard in  this  case  said  sections  of  said  ordinance. 

*'3.  Even  should  the  jury  believe  it  to  be  proven 
that  the  defendant's  servants  stood  one  of  its  trains  of 
cars  across  Montgomery  street  longer  than  five  minutes, 
yet  that  did  not  authorize  the  plaintiff  to  climb  between 
said  cars;  and  the  defendant  is  not  liable  to  the  plaintiff 
in  this  suit  for  giny  injuries  which  he  may  have  sus- 
tained solely  by  reason  ot  the  train  so  standing  across 
said  Montgomery  street. 

"4.  The  court  instructs  the  jury  that  the  provis- 
ions of  section  1239  of  the  ordinance  read  in  evidence, 
which  requires  the  bell  of  engines  propelled  by  steam 
power  to  be  constantly  sounded  within  the  limits  of  the 
city  of  St.  Louis  when  such  engine  is  in  motion,  and  the 
further  provisions  of  said  section  that  a  man  shall  be 
stationed  on  top  of  a  car  at  the  end  furthest  from  the 
engine  of  a  backing  freight  train  to  give  danger  signals, 
and  the  further  provisions  of  said  section  that  no  freight 
train  shall  at  any  time  be  moved  within  the  limits  of 
the  city  unless  it  be  well  manned  by  experienced  brake- 
men  at  their  posts,  so  stationed  as  to  see  danger  signals 
and  hear  the  signals  of  the  engine,  are  not  designated 
for  the  purpose  of  warning  or  protecting  persons  from 
attempting  to  climb  between  trains  across  improved 
streets,  and  the  jury  therefore  are  instructed  to  disregard 
said  provisions  of  said  section  1239." 

Which  instructions  the  court  refused  to  give,  to 
which  refusal  the  defendant  at  the  time  excepted. 

Thereupon  the  plaintiff  asked  these  instructions : 

''1.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  defendant  did,  on  the 
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eighth  day  of  November,  1887,  obstruct  Montgomery 
street  with  cars,  propelled  by  steam  power,  for  a  longer 
period  tlian  five  minutes,  and  that  said  street  was  a 
public,  improved  street  of  the  city  of  St.  Louis,  and 
that  plaintiflE  waited  live  minutes  or  more  then  and 
there  for  said  cars  to  move,  and  said  cars  not  moving 
plaintiff  attempted  to  get  al6ng  said  street  by  crossing 
between  the  said  cars,  and  while  doing  so  said  cars, 
propelled  as  aforesaid,  moved  and  caught  plaintiff 
between  them  and  injured  him,  and  they  further  believe 
from  the  evidence  that  then  and  there  at  the  crossing 
there  was  no  watchman  of  the  defendant,  and  said  cars 
were  moved  without  any  warning,  or  signal  of  any 
kind  being  given  that  they  were  going  to  move,  and  the 
jury  further  believe  that  on  that  account  plaintiff  was 
injured,  then  the  jury  will  find  their  verdict  for  the 
plaintiff. 

"2.  The  jury  are  instructed  that  by  the  terms 
*  improved  street,'  as  used  in  the  instruction,  is  a  street 
improved  on  both  sides  of  the  railroad  track  by  being 
macadamized. 

**3.  The  court  instructs  the  jury  that  defendant 
has  not  pleaded,  as  a  defense  in  this  case,  contributory 
negligence  on  the  part  of  plaintiff,  and  therefore  the 
question,  whether  the  plaintiff  himself  was  negligent  or 
not,  is  not  before  the  jury  and  must  not  be  considered 
by  it. 

**4.  The  court  instructs  the  jury  that  if  they  find 
for  plaintiff  they  will  assess  his  damages  at  such  sum 
as  they  believe  from  the  evidence  will  compensate  him 
for  the  injuries  received  by  him,  if  any,  at  the  time  and 
place  alleged  in  the  petition,  and  the  jury  will  take 
into  consideration  his  pain  and  suffering  caused  thereby 
and  the  permanency  of  the  injuries,  if  the  jury  believe 
from  the  evidence  they  are  permanent,  and  his  reasonable 
medical  expenses  and  loss  of  labor,  if  any,  resulting 
from  said  injuries." 
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Which  instructions  the  court  gave  to  the  jury, 
to  the  giving  of  which  instructions  in  behalf  of  the 
plaintiff,  the  defendant,  by  its  counsel,  then  and  there 
duly  excepted. 

Under  the  instructions  of  the  court  the  jury  found 
a  verdict  for  plaintiff,  and  assessed  his  damages  in  the 
sum  of  twenty-five  hundred  dollars.  The  usual  motion 
was  made  for  a  new  trial  and  denied,  hence  the  appeal 
to  the  St.  Louis  court  of  appeals.     • 

L  It  is  the  unquestioned  law  of  this  state  that 
contributory  negligence  is  strictly  an  affirmative  defense 
and,  in  order  to  avail  a  defendant  as  a  matter  of  plead- 
ing^  it  must  be  affirmatively  pleaded.  0^ Connor  v. 
^a/Zroae?,' 9A  Mo.  155,  and  cas.  cit.;  Donovan  v.  Rail- 
road,  89  Mo.  147;  Schlereth  7).  Railroad,  96  Mo.  509. 
The  contention  is,  however,  made  by  the  defendant  that 
as  the  petition  amongst  other  things  alleged  concerning 
plaintiff,  "  that  by  said  negligent  acts  and  without  any 
favZt  on  his  part^  he  was  then  and  there  caught 
between  two  of  said  cars,"  etc.,  and  the  answer  denied 
this  averment,  that  therefore  the  defense  of  contribu- 
tory negligence  was  raised.  This  is  a  mistake.  True, 
the  case  of  Karle  v.  Railroad,  55  Mo.  482,  apparently 
supports  this  contention,  but  the  utterance  there  was 
only  obiter  and  should  not  be  regarded  as  possessing  any 
authoritative  value. 

IL  Besides,  under  our  rulings,  there  was  no  manner 
of  necessity  for  the  petition  to  contain  the  allegations 
that  the  injuries  were  done  to  plaintiff  '  'without  any  fault 
on  his  part."  This  follows  as  a  corollary  from  the  neces- 
sity of  the  defendant  setting  forth  such  a  defense  in  his 
answer;  the  rule  of  the  code  being  that  *'  the  defendant, 
by  merely  answering  the  allegation  in  the  plaintiff's 
petition,  can  try  only  such  questions  of  fact  as  are 
necessary  to  sustain  the  plaintiff's  case.  If  he  intends 
to  rely  upon  new  matter  which  goes  to  defeat  or  avoid 
the  plaintiff's  action,  he  must  set  forth  in  clear  and 
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precise  terms  each  substantive  fact  intended  to  be  so 
relied  on.  It  follows  that  whenever  a  defendant  intends 
to  rest  his  defense  npon  any  fact  which  is  not  included 
in  the  allegations  necessary  to  the  support  of  the 
plaintiff^  s  case^  he  must  set  it  out  according  to  the 
statute  in  ordinary  and  concise  language,  else  he  will  be 
precluded  from  giving  evidence  of  it  upon  the  trial." 
Northrup  v,  Ins.  Co.^  47  Mo.  444.  That  case  was  cited 
and  approved  in  Skrsey  v.  Oarton,  77  Mo.  645. 

III.  Moreover  at  the  trial,  the  counsel  for  the 
defendant  expressly  disavowed  that  there  was  any  plea 
of  ^^contributory  negligervce  in  this  case.^^  Surely, 
after  such  a  pointed  diwsavowal,  in  the  trial  court,  it 
is  quite  too  late  for  him  to  change  front  in  this  court, 
and  claim  here  that  the  pleadings  raised  such  an  issue; 
such  inconsistent  positions  will  not  be  tolerated. 
*'Fair  play  is  a  jewel"  in  courts  of  justice  as  well  as 
elsewhere.  Bigelow  on  Estoppel  [5  Ed.]  673,  717; 
Brown  v.  Bowen^  90  Mo.  184. 

IV.  But  while  contributory  negligence  as  a  matter 
of  defense  has  to  be  pleaded  in  order  for  a  defendant  to 
avail  himself  of  it,  by  the  introduction  of  evidence  to 
sustain  that  issue,  yet  it  does  not  thence  follow  that 
if  the  plaintiff's  own  testimony  shows  circumstances 
of  contributory  negligence  which  absolutely  defeat  his 
right  of  action  and  disprove  his  own  case,  that  the 
defendant  is  not  at  liberty  to  take  advantage  of  such  testi- 
mony though  produced  by  the  adversary.  On  the  con- 
trary, it  is  well  settled  in  this  state  as  well  as  elsewhere 
that  such  advantage  may  be  taken  of  the  plaintiff's 
testimony,  regardless  of  whether  the  special  defense  be 
pleaded  or  not.  Milburn  v.  Railroad^  86  Mo.  104,  and 
cases  cited;  Schlereth  v.  Railroad,  96  Mo.  609. 

When  this  occurs,  it  is  the  duty  of  the  trial  court 
to  declare  this  result  to  the  jury  as  a  matter  of  law. 
1  Shearm.  &  Redf.  Neg.  [4  Ed.]  sees.  56,  112n;  2  Rorer 
on  Railroads,  pp.  1054,  1055. 
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V,  This  duty,  it  is  claimed,  the  court  8h.ould  have 
I>erfonned,  and  that  the  first  instruction  of  the  defend- 
ant in  the  nature  of  a  demurrer  to  the  evidence  should 
have  been  given.  The  text-books  lay  it  down  as 
undoubted  law  that  the  act  of  climbing  over  stationary 
cars  without  looking  to  see  whether  they  were  attached 
to  an  engine  or  not  has  been  held*  so  grossly  negligent 
as  to  preclude  a  recovery  for  injuries  received  while 
making  such  attempt.  1  Thompson  on  Neg.  429; 
2  Rorer  on  Railroads,  1056;  Beach  on  Contrib.  Neg., 
sec.  72.  And  the  reported  cases  take  the  same  view  of 
the  matter.  Lewis  v.  Railroad^  38  Md.  588;  Oahagan 
V.  Railroad^  1  Allen,  187;  Railroad  v.  Pinchin,  31  Am. 
&  Eng.  R.  R.  Cases,  428;  Railroad  v.  Dewey,  26  111.  255. 

The  circumstances  of  Lewis^  case  very  much  resem- 
ble those  of  the  case  at  bar;  there,  having  seen  five  or  six 
persons  get  on  the  platform  of  a  stationary  train  of 
freight  cars,  and  pass  safely  over,  Lewis,  without  look- 
ing or  enquiring  whether  an  engine  was  attached  to  such 
train,  made  a  similar  attempt.  While  in  the  act  of 
pulling  himself  up  by  the  handle  attached  to  the  car, 
with  one  foot  on  the  platform  and  the  other  hanging 
down,  the  train  suddenly  moved  and  his  leg  was  caught 
and  crushed  between  the  two  cars,  and,  in  an  action 
by  him  against  the  railroad  company  to  recover  dama- 
ges for  the  injury,  it  was  held  that  the  act  of  the 
plaintiff  was  such  carelessness  as  amounted  in  law  to 
contributory  negligence  and  disentitled  him  to  recover, 
Robinson,  J.,  saying:  "But  it  was  also  contended 
that  the  plaintiff  is  not  prevented  from  recovering,  if 
the  defendant,  by  the  exercise  of  ordinary  care,  might 
have  avoided  the  consequences  of  the  plaintiflf's  negli- 
gence. An  action,  it  is  true,  will  lie  in  some  cases, 
where  there  has  been  negligence  on  both  sides,  but  in 
such  cases  it  must  appear  that  the  defendant,  by  a 
proper  degree  of  caution,  might  have  avoided  the  conse- 
gtcences  of  the  plaintiff  ^  s  negligence,  or  that  the  latter 
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could  not,  by  ordinary  care  and  prudence,  have  avoided 
the  consequences  of  the  defendant's  negligence.  '  Hiis^ 
however^  implies  time  for  one  party  to  become  aware 
of  the  conduct  and  situation  of  the  other ^  for  neither 
could  be  required  to  anticipate  the  othefs  negligence. 
Northern  Central  Ry.  Co.  v.  State  to  use  of  Oeis^  31 
Md.  366.'     *    *    *    ■ 

'*  Where,  however,  there  is  no  opportunity  for  one 
party  to  become  aware  of  the  negligence  of  the  other, 
and  the  injury  is  occasioned  by  the  concurrent  and 
co-operating  negligence  of  both^  it  is  well  settled  that  no 
action  will  lie.  In  the  case  before  us,  if  it  be  conceded 
there  was  negligence  on  the  part  of  the  defendant  in  the 
use  of  the  engine  at  the  time  of  the  injury^  it  is  equally 
clear  there  was  concurrent  negligence  on  the  part  of  the 
plaintiflP  in  attempting  to  get  on  the  platform  of  the  car, 
and,  although  the  crossing  was  temporarily  blocked,  it 
cannot  be  imputed  as  negligence  to  the  agents  of  the 
defendant,  that  they  did  not  anticipate  such  reckless- 
ness on  the  part  of  the  plaintiff.  After  the  attempt  was 
made  to  get  on  the  cars,  it  was  impossible  for  the 
defendant  to  have  avoided  the  injury  by  the  exercise  of 
ordinary  care,  because  there  was  no  interval  of  time 
during  which  the  agents  of  the  latter  could  become 
aware  of  the  danger  to  which  the  plaintiff  was  exposed. 

"Then  on  the  other  hand,,  so  far  as  regards  the 
prior  acts  of  negligence  of  the  defendant,  such  as  using 
an  engine  on  the  track  in  the  city,  and  blocking  the 
crossing,  in  a  manner  prohibited  ty  the  city  ordinances, 
it  is  very  clear,  that  such  acts  of  negligence  did  not 
exempt  the  plaintiff  from  the  use  of  ordinary  care  in 
order  to  avoid  the  consequences  of  the  dqfendanV  s  neg- 
ligence. The  fact  that  a  train  of  cars  is  unlawfully 
blocking  a  crossing  is  no  reason  why  a  person  should 
throw  himself  under  the  wheels,  or  recklessly  expose 
himself  to  danger.  He  is  bound,  notwithstanding  such 
acts  of  negligence,  to  exercise  proper  care  and  prudence, 
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and,  if  he  fails  to  do  so,  he  cannot  hold  another  respon- 
sible for  an  injury  which  may  be  fairly  traced  to  his  own 
negligence." 

In  PinchirCs  case^  it  is  said  :  *'In  this  case,  the 
risk  of  passing  between  a  train  of  cars  likely  to  get 
under  way  at  any  moment  was  such  as  no  one  could 
assume  without  being  guilty  of  negligence.  This  is  one 
of  the  cases  where  it  must  be  declared,  as  a  matter  of 
law,  that  the.  risk  is  so  great  that  no  one  who  has  a 
knowledge  of  the  danger  has  a  right  to  assume  it." 

There  are  other  oases  reported  Where  the  persons 
injured  in  somewhat  similar  circumstances  were  infants^ 
and  the  rulings  there  made  are  largely  based  on  this 
fact.  Railroad  v.  Fitzpatrick^  35  Md.  32;  McMahon 
V.  Railroad^  39  Md.  438;  Ranch  v.  Lloyd^  31  Pa. 
St.  368. 

The  negligence  of  the  plaintiff  is  more  conspicuous 
than  in  any  of  the  cases  cited  in  regard  to  adults^ 
because  not  only  did  he  attempt  to  make  a  crossing 
which  was  dangerous  in  and  of  itself;  but  he  placed  one 
foot  on  the  draw-bar  of  one  car  and  the  other  foot  on 
the  draw-bar  of  the  other  car,  so  that  each  foot  was  just 
behind  each  of  the  coupling  pins  of  the  two  connecting 
cars  so  that  the  slightest  oscillation  of  either  of  the 
trains  there  backed  against  each  other  would  in  an 
instant  convert  the  draw-bars  and  coupling  pins  into  an 
improvised  trap^  which  would  seize,  and  did  seize  and 
crush  his  foot.  If  the  plaintiff,  with  full  knowledge  of 
its  existence,  had  deliberately  placed  his  foot  on  the 
wire  which  fires  a  spring  gun,  his  temerity  and  his  dan- 
ger would  scarcely  have  been  greater.  If  such  conduct 
does  not  constitute  contributory  negligence,  how  shall  it 
be  christened,  and  what  shall  be  its  baptismal  name  ?  It 
is  no  answer  to  this  to  say  that  the  defendant  was  guilty 
of  reprehensible  conduct  in  obstructing  the  street  with 
its  cars  beyond  the  time  allowed  by  ordinance.  Section 
1240  provides  a  severe  penalty  for  such  conduct;  but  if 
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it  did  not  this  would  f arnisli  no  excuse  for  the  act  of 
the  plaintiff. 

"A  party  is  not  to  cast  himself  upon  an  obstruc- 
tion, which  has  been  made  by  the  fault  of  another,  and 
avail  himself  of  it,  if  he  does  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right.  *  *  *  One 
person  being  in  fault  will  not  dispense  with  another's 
using  ordinary  care  for  himself,"  BuUerfield  v.  For- 
r ester,  11  East,  60. 

VI.  Again,  admitting  the  negligence  of  the  defend- 
ant in  failing  to  observe  the  requirements  of  the  ordi- 
nance, in  relation  to  allowing  its  train  of  cars  to  remain 
stationary  for  more  than  five  minutes,  still  it  does  not 
appear  that  negligence  was  the  proximate  cause  of  the 
injury  to  plaintiflP,  and,  unless  this  is  the  case,  no  right 
of  recovery  exists.  This  familiar  view  is  well  expressed 
in  a  text-book  from  which  quotation  has  already  been 
made.  *'  We  now  come  to  the  most  important  and  dif- 
ficult part  of  the  general  definition  of  a  right  of  action 
upon  negligence— the  connection  between  the  negligent 
act  or  omission  and  the  damage.  No  action  can  be 
maintained  upon  an  act  of  negligence,  unless  the  breach 
of  duty  has  been  the  cause  of  the  damage.  The  fact 
that  the  defendant  has  been  guilty  of  negligence,  fol- 
lowed by  an  accident,  does  nqt  make  him  liable  for  the 
resulting  injury,  unless  that  was  occasioned  by  the  neg- 
ligence. The  connection  of  cause  and  effect  must  be 
established.  And  the  defendant's  breach  of  duty,  and 
not  merely  his  act,  must  be  the  cause  of  the  plaintiff's 
damage.  The  defendant's  negligence  may  put  a  tempta- 
tion in  the  way  of  another  person  to  commit  a  wrongful 
act,  by  which  the  plaintiff  is  injured;  and  yet  the 
defendant's  negligence  may  be  in  no  sense  the  cause  of 
the  injury." 

*'The  breach  of  duty,  upon  which  an  action  is 
brought,  must  be  not  only  the  cause,  but  the  proximate 
causey  of  the  damage  to  the  plaintiff.     We  adhere  to 
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this  old  form  of  words,  because,  while  it  may  not  have 
originally  meant  what  is  now  intended  it  is  not  immov- 
ably identified  with  any  other  meaning,  and  is  the  form 
which  has  been  so  long  in  use  that  its  rejection  would 
m&ke  nearly  all  reported  cases  on  the  question  involved 
unintelligible.  The  proximate  cause  of  an  event  must 
be  understood  to  be  that  which,  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  cause,  produces 
that  event,  and  without  which  that  event  would  not 
have  occurred.  Proximity  in  point  of  time  or  space, 
however,  is  no  part  of  the  definition.  That  is  of  no 
importance  except  as  it  may  afford  evidence  for  or 
against  proximity  of  causation.  That  is  the  proximate 
cause,  which  is  most  proximate  in  the  order  of  respon- 
sible causation." 

*'  It  is  not  essential  to  this  defense  that  the  plaintiff 
should  have  been,  in  any  degree,  the  cause  of  the  act 
by  which  he  was  injured.  It  is  enough  to  defeat  him, 
if  the  injury  might  have  been  avoided  by  his  exercise 
of  ordinary  care.  The  question  to  be  determined  in 
every  case  is  not  whether  the  plaintiff's  negligence 
causedy  but  whether  it  contributed  to,  the  injury  of  which 
he  complains,  This  it  may  do  by  exposing  him  to  the 
risk  of  injury,  quite  as  effectually  as  if  he  committed  the 
very  act  which  injured  him.  Neither  is  it  necessary 
that  the  plaintiff 's  negligence  should  have  contributed 
to  the  injury  in  any  greater  degree  than  the  negligence 
of  the  defendant."  1  Shearman  &  Redfield  on  Neg., 
sees.  26,  26  and  96. 

In  the  light  of  these  authorities  there  seems  no  room 
to  question  that  the  judgment  should  be  reversed,  and 
it  is  so  ordered.  Ray,  C.  J.,  and  Brace,  J.,  concur; 
Black  and  Barclay,  JJ.,  dissent. 
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Hilz  v.  The  Missouki  Pacific  Railway  Company, 

Appellant. 


Praotioe :  averments  of  petition  :  waiver  :  neoliqence.  Where, 
on  a  trial  of  an  action  for  the  death  of  a  person  resulting  from 
the  negligent  act  of  a  railroad,  both  parties  on  the  inti-oduction  of 
the  evidence  and  by  their  instructions  treat  an  issue  as  properly 
before  the  jury,  the  objection  that  such  issue  was  not  within  the 
averments  of  the  petition  is  waived. 

:  DEMURRER  TO  EVIDBNOE.    The  defendant  waives  objection 


2. 


to  the  court's  overruling  an  instruction  in  the  nature  of  a  demurrer 
to  plaintiff 's  evidence  by  afterwards  introducing  evidence  in  its 
own  behalf. 

:  .    The  entire  evidence  will  be  reviewed  on  a  similar 


5. 


instruction  asked  at  the  close  of  defendant's  evidence. 

Bailroads  Ot>erating  over  Street  CroBsings:  i>utt  as  to 
LOOKINO  out  for  PERSONS  :  NEOUQENOB.  The  law  requires  of  per- 
sons operating  railroads  over  public  crossings  in  cities  frequented 
by  people  affirmative  and  active  watchfulness  and  charpres  them 
with  the  duty  of  keeping  a  proper  lookout  for  persons  using  the 
highway. 

: : .    Where  the  failure  of  servants  in  charge  of 

the  engine  to  discover  the  peril  of  the  deceased  and  to  avoid  the 
injury  is  due  to  their  negligent  omission  to  keep  a  proper  lookout 
along  the  track  in  the  direction  in  which  the  engine  was  moving, 
the  company  will  be  liable. 


Appeal  from  SI.  Louis  City  Circuit  Court.— ^Uo-n. 
L.  B.  Valliant,  Judge. 

Affirmed. 

Thomas  J.  Portis  and  B.  Pike  for  appellant. 

(1)  Plaintiflf's  testimony  did  not  make  a  prima 
facie  case  and  the  demurrer  to  the  evidence  should 
have  been  sustained.  Damrill  v.  Railroad^  27  Mo. 
App.  202 ;  Powell  v.  Railroad^  76  Mo.  80 ;  Railroad  v. 
Hammetj  32  Am.  &  Eng.  R.  R.  Cases,  128 ;  Young  v. 
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Railroad^  107  N.  Y.  600 ;  Harlan  v.  Railroad^  64  Mo. 
480;  s.  c,  66  Mo.  22  ;  Flitch  v.  Railroad,  64  Mo.  484; 
JBienz  V.  Railroad^  71  Mo.  626 ;  Zimmerman  v.  Rail- 
Toad^  71  Mo.  476  ;  Lenix  v.  Railroad,  76  Mo.  86  ;  Stepp 
V.  Railroad,  85  Mo.  229 ;  Purl  v.  Railroad,  72  Mo. 
168  ;  HicTcson  v.  Railroad,  80  Mo.  835  ;  Taylor  v.  Rail- 
road, 86  Mo.  467 ;  Bell  v.  Railroad,  72  Mo.  80 ;  Moody 
V.  Railroad,  68  Mo.  470.  ( 2 )  The  court  committed 
error  in  refusing  to  give  the  instructions  asked  by- 
defendant.  Lenix  v.  Railroad,  76  Mo.  86.  ( 3 )  The 
instructions  given  by  the  court  upon  his  own  motion 
were  erroneous.  Ourley  v.  Railroad,  93  Mo.  450; 
Rafferty  ©.  Railroad,  91  Mo.  37;  Ischer  v.  Bridge  Co., 
95  Mo.  261 ;  Harty  v.  Railroad,  95  Mo.  368 ;  DahUtrom 
V.  Railroad,  8  S.  W.  Rep.  777 ;  Edens  v.  Railroad,  72 
Mo.  212 ;  Waldheir  v.  Railroad,  71  Mo.  514 ;  Buffing- 
ton  V.  Railroad,  64  Mo.  246  ;  Rine  v.  Railroad,  88  Mo. 
400 ;  Kendrick  v.  Railroad,  81  Mo.  520 ;  Wood  ®.  Rail- 
road, 58  Mo.  116 ;  Stephens  v.  Railroad^  86  Mo.  227 

D.  P.  Dyer  for  respondent. 

(1)  The  defendant  is  liable,  notwithstanding  the 
contributory  negligence  of  the  plaintiff's  husband,  pro- 
vided that  its  engineer  could  have  seen  the  danger  in 
which  plaintiff's  husband  had  placed  himself,  and  could 
thereupon  have  averted  the  injury.  The  refusal  of  the 
circuit  court  to  nonsuit  the  plaintiff,  and  the  submission 
of  the  cause  to  the  jury  under  the  instruction  given  was, 
therefore,  proper.  Ouenther  v.  Railroad,  95  Mo.  286 ; 
DunJcman  v.  Railroad,  96  Mo.  232 ;  Sullivan  v.  Rail- 
road, 97  Mo.  113 ;  Bergman  v.  Railroad,  88  Mo.  678 ; 
Welsh  V.  Railroad,  81  Mo.  466 ;  Friek  x>.  Railroad,  7p 
Mo.  595 ;  Harlan  v.  Railroad,  66  Mo.  22.  The  evidence 
of  plaintiff  is  sufficient  to  establish  a  case,  but,  if  it  were 
otherwise,  that  of  defendant  would  also  have  to  be  con- 
sidered. McPherson  v.  Railroad,  97  Mo.  253 ;  Bowen 
V.  Railroady  95  Mo.  268 ;  OuerUher  v.  Railroad,  95  Mo. 
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286.  (2)  The  allegations  of  the  petition  were  suffi- 
cient to  sustain  the  submission  of  the  cause  to  the  jury 
on  this  theory  if  timely  objection  thereto  had  been  made, 
Sullivan  v.  Railroad^  97  Mo.  113 ;  Neier  v,  .Railroad^ 
12  Mo.  App.  35 ;  Otto  v.  Railroad,  12  Mo.  App.  168 ; 
MacJc  v.  Railroad,  77  Mo.  232 ;  Schneider  v.  Railroad, 
76  Mo.  295 ;  Mlet  v.  Railroad,  76  Mo.  518 ;  Coudy  v. 
Railroad,  85  Mo.  79.  ( 3 )  The  point  of  appellant,  that 
negligence  at  common  law  and  negligence  arising  from 
violation  of  ordinances  cannot  be  pleaded  in  the  same 
count,  is  not  well  founded.  Otto  v.  Railroad,  12  Mo. 
App.  174.  But  the  question  does  not  arise  in  the  case 
at  bar.  Not  having  been  raised  in  the  trial  court  by 
demurrer  or  motion  of  any  kind,  it  is  not  presented  by 
the  record.  Bank  v.  Dillon,  75  Mo.  380 ;  Blair  v. 
Railroad,  89  Mo.  383 ;  Hoyle  t).  FarquTiarson,  80  Mo. 
377 ;  Williamson  v,  Fisher,  50  Mo.  198 ;  Baker  v. 
Raley,  18  Mo.  App.  562;  Brown  v.  Railroad,  20  Mo. 
App.  427.  (4)  The  appellant  cannot  complain  of  the 
theory  upon  which  this  cause  was  submitted  to  the 
jury,  since  it  tried  the  case  on  that  theory  and  *asked 
for  an  instruction  predicated  thereon.  Bettes  v.  Magoon, 
86  Mo.  580 ;  Thorpe  v.  Railroad,  89  Mo.  650 ;  JS^oble  v. 
Blount,  77  Mo.  235 ;  Bank  v.  Hammer  slough,  72  Mo. 
274 ;  Smith  v.  Oulligan,  74  Mo.  387 ;  Loomis  v.  Rail- 
road, 17  Mo.  App.  340. 

Ray,  C.  J. — Plaintiff  brought  this  action  in  the 
circuit  court  of  the  city  of  St.  Louis  to  recover  damages 
for  the  death  of  her  husband,  Conrad  Hilz,  who  was 
run  over  and  killed  by  an  engine  and  tender  of  defend- 
ant, at  a  certain  crossing  in  said  city,  formerly  called 
Pratt  avenue,  but  designated,  we  believe,  at  this  time, 
as  Jefferson,  or  West  Jefferson,  avenue.  She  obtained 
a  verdict  and  judgment  for  five  thousand  dollars,  from 
which  defendant  has  duly  prosecuted  this  appeal. 

A  number  of  railroad  tracks  belonging  to  defendant 
and  other  railroads  run  east  and  west  over  said  public 
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crossing,  which  runs  north  and  south.  This  crossing  is 
depressed  below  the  former  grade  of  the  street,*  and 
could  not  be  used  by  vehicles  on  that  account,  but  was 
used  by  pedestrians  to  a  considerable  extent,  and,  par- 
ticularly, it  would  seem,  at  that  time  in  the  evening, 
and  especially  by  workmen  employed  at  the  oil  com- 
pany's works, 'which  adjoined  the  railroad  tracks 
immediately  on  the  south.  The  husband  of  plaintiflE, 
who  worked  at  said  oil  works,  started  north  about  six 
o'clock  in  the  evening  on  September  3, 1886,  and  passed' 
over  three  of  said  tracks,  running,  or  hurrying,  over 
the  third  track,  on  which  a  train,  belonging  to  the  St. 
Louis  and  San  Francisco  railroad,  was  then  approaching 
the  crossing  from  the  west,  and  then  stood  on  the 
fourth  track  from  the  south  to  let  a  train  on  the  fifth 
track,  belonging  to  the  Wabash  railroad,  pass.  Hilz 
was  watching  this  Wabash  train  approaching  from  the 
west  or  northwest,  and  then  very  near  the  crossing,  or, 
as  some  of  the  witnesses  say,  was  watching  the  San 
Francisco  train,  and  did  not  see  the  engine  and  tender, 
which  came  from  the  east,  and  which  ran  over  and 
killed  him. 

It  is  not  necessary  to  make  any  further  statement, 
for  the  present,  of  said  Hilz's  movements  and  conduct 
on  this  occasion,  as  the  trial  court  found  that  Hilz  was 
guilty  of  contributory  negligence,  and  so  directed  the 
jury.  The  case  was  tried  upon  that  theory,  and  his 
contributory  negligence  was,  and  is,  conceded  in  that 
court  and  in  this.  The  petition,  we  may  observe,  con- 
tains a  general  allegation  that  the  death  resulted  from 
the  negligence  and  unskilfulness  of  defendant's  agents 
and  servants  whilst  managing  and  running  the  loco- 
motive, and  further  states  and  sets  up  several  provisions 
of  the  city  ordinance  alleged  to  have  been  violated,  viz.: 
The  neglect  of  the  watchman  to  display  at  said  crossing 
the  signal  required  by  the  ordinance,  running  the  engine 
in  excess  of  six  miles  an  hour,  failure  to  sound  the  bell. 
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and  fail  ape  to  have  a  man  stationed  on  the  tender  to 
give  danger  signals. 

The  answer,  besides  the  general  denial,  charges  and 
sets  up  general  contributory  negligence  on  the  part 
of  the  deceased  husband.  The  testimony,  we  may 
observe,  shows  that  the  bell  was  ringing  at  the  time, 
and  there  is  no  evidence  to  show  that  the  watchman 
was  delinquent  and  neglected  to  display  his  flag,  as 
required  by  the  ordinance.  Section  26  of  the  ordinance 
set  out  in  the  petition,  providing,  in  substance,  that,  if 
any  cars  or  locomotive  propelled  by  steam  be  moving 
within  the  city  limits,  a  man  shall  be  stationed  on  top 
of  the  car  furthest  from  the  engine,  was,  upon  objection, 
excluded,  and  no  evidence  was  ofifered  in  that  behalf. 
In  respect  to  the  remaining  provision  of  the  ordinance 
set  up  and  counted  upon,  requiring  the  rate  of  speed  to 
be  not  in  excess  of  six  miles  per  hour,  the  evidence  is 
conflicting,  the  plaintiff's  witnesses,  or  some  of  them, 
putting  it  at  ten  miles  an  hour,  whilst  defendant's  esti- 
mated it  from  four  to  six  miles  an  hour.  The  only  issue 
submitted  to  tht^  jury  was,  substantially,  whether  or  not 
the  defendant's  engine  and  tender  were  so  far  distant, 
or  east,  from  said  Hilz,  when  he  stepped  on  the  track, 
that  the  persons  in  charge  thereof  ought,  in  the  exercise 
of  ordinary  care,  to  have  discovered  his  peril,  and  have 
stopped  in  time  to  avoid  injuring  him. 

The  instruction  given  by  the  court  of  its  own 
motion,  being  the  only  instruction  given  in  the  cause, 
so  shows.  It  is  perhaps  desirable  and  best  to  set  the 
same  out  in  full,  which  we  do  as  follows :  ''The  court 
instructs  the  jury  that  a  person  who  steps  on  a  railroad 
track,  over  which  engines  and  cars  are  accustomed  to 
pass,  is  in  duty  bound  to  look  up  and  down  the  track 
to  see  if  any  such  cars  or  engines  are  approaching,  and 
his  failure  to  do  so  is  negligence.  In  this  case,  the  act 
of  the  deceased  in  stepping  on  defendant's  track,  on 
which  the  engine  was  backing,  was  a  negligent  act,  and 
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precludes  a  recovery,  unless  the  evidence  satisfies  you 
that  he  stepped  on  said  track  when  said  engine  \yas  so 
far  distant  from  him  that  the  person  in  charge  of  said 
engine  ought,  in  the  exercise  of  ordinary  care,  to  have 
discovered  him,  and  the  peril  he  was  in,  and  then  have 
stopped,  and  thus  avoided  running  over  him.  The 
question  which  the  court  submits  to  you  is  whether 
deceased  stepped  on  the  ttack  when  the  engine  was  so 
far  east  of  him  that  the  persons  in  charge  of  the  engine 
ought,  in  the  exercise  of  ordinary  care,  to  hav^  discov- 
ered  that  he  was  in  peril,  and  might  then  have  stopped 
the  engine  in  time  to  avoid  injuring  him.  If  you 
answer  this  question  in  the  affirmative,  find  for  plaintiff 
in  the  sum  of  five  thousand  dollars.  If  you  find  that 
he  stepped  on  the  track  when  the  engine  ivas  so  near  to 
him  that  the  persons  in  charge  of  the  same,  in  the 
exercise  of  ordinary  care,  did  not  have  opportunity  to 
discover  his  peril,  and  stop  before  running  over  him, 
then  find  for  the  defendant." 

The  point  is  made  in  this  court  for  defendant  that 
the  petition  does  not  authorize  the  submission  of  the 
issue  so  contained  and  submitted  in  said  instruction. 
Bat,  even  if  the  objection  would  be  sound  and  well 
taken  in  a  proper  case,  the  defendant,  we  apprehend,  is 
in  no'  position  to  urge  the  same  in  this  court.  Both 
parties,  we  think,  tried  the  case  upon  the  theory  of  this 
instruction.  The  defendant,  it  is  true,  excepted  to  the 
giving  of  this  instruction,  but,  so  far  as  the  question 
involved  is  concerned,  instruction  numbered  two,  asked 
by  defendant,  is  substantially  the  same. 

Again,  there  was  no  exception  or  objection  on 
either  side  to  the  .evidence  offered  in  this  behalf,  but 
^vhile  plaintiff  sought  to  show,  \^ithout  objection  by 
defendant,  that  Hilz  was  on  the  track,  whilst  the  engine 
was  far  enough  distant  to  have  been  stopped  in  time  by 
the  exercise  of  ordinary  care,  defendant  sought  by  the 
cross-examination  of  plaintiff's  witnesses  to  show  to 
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the  contrary,  and  also  sought  to  so  show  by  the  wit- 
nesses introduced  in  its  own  behalf.  The  cause  having 
been  so  tried,  both  parties,  by  the  evidence  and  instruc- 
tions having  treated  the  issue  as  properly  made,  both 
parties  having  asked  its  determination  and  submission 
to  the  jury,  the  objection  that  there  was  no  such  issue, 
we  think,  cannot  now  be  made.  Bettes  v.  MagooUj  85 
Mo.  580 ;  Thorpe  v.  Railroad^  89  Mo.  650  ;  Loomis  v. 
Railroad,  17  Mo.  App.  340. 

II.  As  to  the  objection  that  the  plaintiff 's  testi- 
mony did  not  make  ^  prima  facie  case,  and  that  there- 
fore the  demurrer  to  the  evidence  should  have  been 
sustained,  it  is  suflBcient  to  say,  that  defendant  waived 
said  objection  by  introducing  its  own  evidence,  and  that 
the  evidence  in  such  cases  will  be  considered  as  a  whole 
in  passing  on  objections  of  this  character.  Our  recent 
decisions  so  hold.  Bowen  v.  Railroad,  95  Mo.  268 ; 
Oueniher  v.  Railroad,  95  Mo.  286 ;  McPherson  v. 
Railroad,  97  Mo.  253.  The  refusal,  however,  of  a 
similar  instruction  asked  at  the  close  of  the  case  and 
the  exception  taken  in  that  behalf  requires  us  to  review 
the  evidence  taken  as  a  whole,  which  we  will  now 
proceed  to  do. 

As  already  stated,  all  the  tracks,  of  which  there 
were  a  number  at  said  crossing,  are  sunk  or  depressed 
some  two  or  four  feet  below  the  former  grade  of  the 
street,  so  that  vehicles  and  teams  could  not  use  the. 
same  and  persons  on  foot  descended  to  the  plank 
road  or  way  across  the  tracks  for  persons  to  cross  on  by 
means  of  three  or  four  steps  placed  at  the  sides  of  the 
embankment.  The  accident  happened  at  or  a  little* 
after  six  o'clock  p.  m.,  and  the  watchman  of  defendant 
at  that  crossing  testifies  that  more  persons  and  engines 
pass  over  the  crossing  at  this  time  of  the  day  than  at 
any  other  time.  It  seems  to  have  been  about  the  time 
for  the  arrival  of  a  number  of  trains  from  the  west,  two 
at  least  were  coming  in  at  just  that  time,  and  the  engine 
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and  tender  going  west  at  that  time  had,  it  seems,  drawn 
a  train  into  the  depot  some  five  or  ten  minutes  before 
and  was  then  being  taken  back  to  the  shops  or  place 
used  for  storage  of  engines.  One  of  these  trains,  at 
least,  as  the  evidence  shows,  was  in  the  habit  of  gtop- 
ping  at  the  crossing  at  this  time  of  day  to  let  passengers 
get  oflf  and  did  so  on  this  occasion,  and  was  standing 
there  on  the  next  track  north  or  was  just  in  the  act  of 
starting  up  when  Hilz  was  struck.  The  engineer  did 
not  see  Hilz  at  all  before  running  over  him.  He  so 
testifies.  He  says  that  the  first  indication  he  had  of  a 
man  being  struck  was  when  he  felt  the  engine  going 
over  him.  The  fireman,  and  Michael  Kelly,  the  road 
master,  who  was  also  on  the  engine  at  the  time,  make 
the  same  statements  in  this  behalf.  But,  whilst  these 
servants  on  the  engine  did  not  see  Hilz  at  any  time 
before  he  was  struck  or  run  over,  other  parties  from 
their  various  positions  observed  him  both  before  he 
stepped  onto  the  track  and  while  he  was  standing 
there.  Several  of  these  parties  "  hallooed  "  to  Hilz  and 
waved  their  hands  endeavoring  to  attract  his  attention. 

The  witness  Ham,  or  Horn  as  defendant's  abstract 
has  the  name,  who  was,  at  the  time,  some  fifty  or 
seventy-five  feet  distant  and  walking  on  the  south  side 
of  the  second  track  from  the  south,  saw  Hilz  as  he  came 
to  the  track  and  as  he  stopped  and  stood  thereon,  but 
did  not  see  him,  it  seems,  at  the  moment  he  was  struck 
owing  to  the  San  Francisco  train  coming  in  the  way. 
He  saw  the  engine  coming  from  the  east  before  he 
noticed  Hilz,  and  the  same  passed  him  a  little  east  of 
the  crossing. 

The  witness,  Redman,  a  postal  clerk  on  the  San 
Francisco  train,  then  arriving,  who  stood  at  the  door 
in  the  forward  part  of  the  mail  car,  looking  out  on  the 
north  side,  saw  Hilz  cross  the  track  on  which  his  train 
was  then  moving,  less  than  three  hundred  feet  to  the 
west  and  step  upon  the  next  track  north  and  stand 
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there  a  few  seconds  until  struck,  being  then  as  he 
estimates  about  one  hundred  feet  from  Hilz. 

Bowen,  the  defendant's  watchman,  also  witnessed 
the  accident.  He  was  standing,  at  the  time,  he  says, 
near  his  shanty,  located  on  the  south  side  of  these 
tracks.  Hilz,  when  he  first  saw  him,  was  **  standing 
between  the  east-bound  and  west-bound  tracks  of  the 
Missouri  Pacific  railway,"  that  is,  as  we  understand 
it,  between  the  third  and  fourth  tracks.  He  saw  Hilz 
step  upon  the  track  and  the  danger  he  was  in  and  he 
and  two  other  persons  near  him  hallooed  **look  out, 
look  out  there." 

Ziegler,  a  private  watchman  of  the  Wabash  railway, 
was  at  the  time  coming  out  of  the  said  shanty  of  the 
defendant's  watchman,  just  mentioned.  He  first 
noticed  Hilz  when  he  was  between  the  second  and  third 
track,  and  shouted  at  him  before  he  crossed  the  track 
on  which  the  San  FrancisQp  train  was  coming  in.  The 
witness  testifies  that  he  '*made  a  break  to  pull  Hilz 
away  but  the  'Frisco  was  getting  so  close  he  could  not 
make  it." 

So  far,  then,  the  facts  are  not  disputed,  that  Hilz 
did  not  look  to  the  east  and  did  not  see  or  know  of  the 
approach  of  the  engine;  but  was  occupied  the  whole 
time  watching  one  or  the  other  of  these  two  approach- 
ing trains  from  the  west ;  that  the  engineer  and  other 
servants  on  the  engine  did  not  see  Hilz  at  any  time  before 
he  was  struck,  and  that  the  witnesses  mentioned,  from 
their  said  respective  positions  did  see  the  said  Hilz  and 
his  dangerous  situation  and  tried  to  warn  him  of  his  peril. 
As  the  servants  upon  the  engine  did  not  see  Hilz  at  all, 
either  when  near  or  upon  the  track,  there  was  no  effort 
made  to  stop  or  check  the  engine  prior  to  the  injury. 
This,  also,  is  undisputed.  But  there  is  considerable 
variety  and  conflict  in  the  evidence  as  to  the  distance 
of  the  engine  from  the  crossing  and  Hilz  at  the  time 
the  latter  approached  and  stepped  upon  and  stood  on 
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the  railroad  track.  The  distance  is  variously  estimated 
from  dne  hundred  to  one  hundred  and  fifty  or  two  hun- 
dred feet  down  to  twenty  or  twenty-five  feet.  For 
example,  Redman,  the  postal  clerk,  testifies  that  when 
Hilz  stepped  on  the  track  the  engine  was  one  hundred 
to  one  hundred  and  fifty  feet  east  of  him.  Ham,  who 
was  to  the  east  of  the  crossing  and  between  Hilz  on  the 
west  and  the  engine  on  the  east,  and  who  was,  we 
believe,  walking  west  and  about  fifty  or  seventy-five 
feet  distant  from  Hilz,  says  in  one  place  that  when  he 
last  saw  Hilz  the  engine  was  about  seventy-five  feet  from 
the  deceased,  and  again  he  says  he  saw  Hilz  standing  on 
the  south  rail  of  the  fourth  Missouri  Pacific  track 
when  the  engine  that  struck  him  was  about  fifty  feet 
away  from  him. 

Bowen  testifies  that  when  he  first  6aw  Hilz  standing 
between  the  tracks  the  engine,  he  supposed,  must  have 
been  one  hundred  feet  from  him,  and  that  when  he 
stepped  on  the  track  the  engine  was  twenty-five  or 
thirty  feet  from  him. 

The  witness,  Ziegler,  testifies  that  when  he  first 
noticed  Hilz  he  was  between  the  second  and  third  tracks, 
and  that  the  engine,  when  he  first  noticed  it,  was  about 
one  hundred  and  fifty  feet  east  of  Hilz,  and  he  first  says 
that  when  Hilz  stepped  upon  the  track  the  engine  was 
about  one  hundred  or  one  hundred  and  twenty-live  feet 
from  him,  but  afterwards  says  the  distance  was  twenty- 
five  or  thirty  feet. 

Benj.  Nelson  testifies  he  was  one  hundred  and  fifty 
feet  east  of  the  crossing  going  west  and  walking  between 
the  third- and  fourth  tracks,  and  that  when  he  first  saw 
Hilz  he  was  "crossing  in  front  of  the  San  Francisco 
train  on  the  run ;"  that  the  engine  at  the  time  he  saw 
Hilz,  he  thinks  or  judges,  was  not  more  than  fifty  or 
seventy-five  feet  from  the  crossing.  These  are  all  the 
witnesses  testifying  in  this  matter  of  the  distance  of  the 
engine  from  Hilz  and  the  above  is,  we  think,  a  fair  sum- 
mary of  what  they  say  on  this  point. 
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Perhaps  this  is  an  appropriate  place,  in  our  review 
and  summary  of  the  evidence,  to  notice  the  claim  urged 
by  counsel  for  defendant,  that  there  is  no  testimony  in 
the  cause  to  show  within  what  space  the  engine  could 
have  been  stopped,  after  Hilz  got  on  the  track,  or  after 
he  could  have  been  seen  by  the  engineer  in  the  exercise 
of  reasonable  care.  The  engineer  testifies  that  he  could 
have  stopped  if  he  had  seen  danger  within  forty  or  fifty 
feet,  at  the  rate  of  speed  he  was  then  running,  which 
he  estimates  at  about  five  or  six  miles  an  hour.  He  also 
states  that  after  running  over  Hilz  he  stopped  on  that 
occasion  in  forty  or  fifty  feet.  The  fireman  of  the  engine 
in  question  testifies  that  .they  stopped  the  engine  "in 
twenty  or  twenty-five  feet  after  he  felt  the  engine  going 
over  the  man." 

But  to  proceed.  Having  suflBciently  stated  what 
the  evidence  shows  to  have  been  Hilz's  conduct  on  this 
occasion,  which  was  manifestly  negligent,  inasmuch  as 
he  seemed  to  have  been  watching  one  or  the  other  of 
these  trains  on  the  other  tracks,  without  looking,  at 
least,  to  the  east,  along  the  track  on  which  he  was 
standing,  when,  as  the  evidence  shows,  he  might  have 
taken  a  safe  position  between  the  tracks  and  having 
seen  that  the  engineer  did  not  see  him  at  any  time,  let 
us,  in  order  for  a  complete  view  of  the  case,  examine,  as 
briefly  as  we  can  with  fairness,  what  the  evidence  shows 
or  tends  to  show  the  engineer  and  servants  in  control  of 
the  engine  were  doing  at  and  just  prior  to  the  time 
of  the  injury,  and  their  opportunities,  if  any,  to  dis- 
cover the  dangerous  situation  of  Hilz,  and  ability  there- 
after to  avoid  running  over  him. 

In  behalf  of  plaintiflF,  E.  C.  Redman  testifies  that 
he  had  been  postal  clerk  on  railroads  for  five  years,  and 
was  familiar  with  said  crossing.  He  was,  as  before  said, 
at  the  forward  door  on  the  north  side  of  the  mail  car, 
and  estimates  that  his  train,  moving  on  the  track  next 
to  and  south  of  the  one  Hilz  was  on,  was  about  one 
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hundred  feet  from  Hilz  when  he  stepped  to  the  middle 
of  the  next  track  to  the  north.  He  then  continues  his 
testimony  in  part  as  follows :  "  He  ( meaning  Hilz )  was 
facing  northwest,  more  north  than  west.  When  he 
stepped  on  the  track  (the  outgoing  track  of  the  Missouri 
Pacific)  this  engine  was  one  hundred  to  one  hundred 
and  fifty  feet  east  of  him.  There  was  nothing  in  the 
way  to  prevent  the  engineer  or  fireman,  or  any  one  else 
who  was  on  the  lookout,  from  seeing  this  man.  The 
track  is  a  little  bit  curved,  but  not  enough  to  prevent 
any  one  from  seeing  up  and  down  the  same.  I  was 
standing  with  my  body  half  out  of  the  door  holding  onr 
to  a  hand  rail,  v^atching  the  trains,  and  I  noticed  the 
man  standing  there,  and  I  saw  the  danger  of  the  engine 
backing  up,  and  I  hollered  and  waved  my  hand,  trying 
to  get  him  to  see  me.  He  was  noticing  the  Wabash 
train,  I  think,  and  did  not  see  me  at  all,  and  he  stood 
on  the  outgoing  Missouri  Pacific  track,  standing  aboat 
the  center  of  the  track,  standing  still,  and  it  was  not 
then  but  in  the  cpurse  of  a  few  seconds  until  he  was 
struck  and  run  over.  When  it  struck  him  the  engine 
was  backing  very  rapid  and  it  knocked  him  forward.  I 
did  not  see  either  the  engineer  or  fireman  until  after  the 
engine  had  struck  Hilz,  and  then  I  only  saw  the  engi- 
neer sitting  on  his  seat  as  the  engine  passed,  so  that  he 
did  not  seem  to  even  then  know  that  he  had  struck  any- 
thing. He  did  not  notice  it.  I  was  pointing,  hollering 
and  pointing  down  to  the  man,  and  people  on  the 
Wabash  were  pointing  down  too.  Some  passengers  on 
the  Wabash  were  pointing  at  the  man,  and  as  he  passed 
over  something  directed  his  attention.  1  do  not  know 
whether  it  was  myself  or  some  others.  The  engineer's 
head  was  not  out  of  the  cab  window.  He  was  on  the 
south  side  of  the  engine.  I  was  on  the  north  side  of  my 
train,  and  he  on  the  south  side  of  his  engine.  It  was  an 
ordinary  engine,  only  it  was  a  large  engine,  a  road 
engine,  witlj  the  usual  lender.     There  was  no  one  on  the 
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end  or  on  top  of  the  tender.  They  were  going  ten  miles 
an  hour,  or  about  that  rate  of  speed.  *  *  *  The 
Missouri  Pacific  did  not  slow  up  a  particle  before  it 
struck  Hilz.  The  engineer  was  still  working  steam 
when  he  passed  us." 

John  Fox,  another  postal  clerk  in  the  same  car, 
but  at  the  rear  door,  says  the  engine  was  running  *'  quite 
rapidly,  at  about  ten  miles  an  hour,"  but  otherwise  his 
testimony  is,  we  think,  not  material. 

James  S.  Leahy,  the  engineer,  testifies,  so  far  as  we 
need  now  notice,  that  he  was  running  and  in  charge  of 
the  engine  at  the  time  that  it  struck  Conrad  Hilz,  hus- 
band of  plaintiflf ;  that  the  accident  happened  near  the 
foot  crossing  of  West  Jefferson  avenue ;  that  he  had 
gone  into  the  Union  Depot  with  passenger  train  number 
2  at  six  o'clock  p.  m.  on  the  day  of  the  accident,  and 
immediately  detached  his  engine  and  tender,  and  was 
backing  up  west  with  them  at  the  time  of  the  accident 
(which  happened  at  about  a  quarter  past  six  o'clock) 
in  order  to  put  them  in  the  shops,  yvhich  are  situated 
about  three  blocks  west  of  said  Jefferson  avenue  cross- 
ing ;  that  he  did  not  see  the  accident ;  that  at  the  time 
of  and  prior  to  the  accident  he  was  standing  upon  the 
footboard  of  the  engine  in  the  cab  looking  west  all  the 
time  after  he  was  backing  up  west  from  the  Union  Depot ; 
that  the  engine  was  going  west  with  the  tender  in  front, 
and  that  he  could  see  any  one  on  the  track  in  front  of 
the  tender  if  such  person  was  within  twenty  or  twenty- 
five  feet  of  the  tender ;  that  he  was  looking  at  the  track 
as  he  was  backing  west  all  the  time  after  he  left  the 
Union  Depot  and  didn't  see  any  one  on  the  track ;  did 
not  see  the  deceased  on  the  track,  and  that  the  first 
indication  he  had  of  this  man's  being  struck  was  when 
he  felt  the  engine  going  over  him ;  that  the  engine  at  the 
time  of  the  accident  was  going  about  six  miles  an  hour. 

He  further  testifies  on  cross-examination,  so  far  as 
material,  that  he  saw  the  two  trains,  that  is,  the  Wabash 
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and  San  Francisco  trains,  but  was  not  watching  them 
partici^larly;  that  he  was  looking  right  up  the  track  he 
was  going  on  and  did  not  see  Hilz  on  the  track  or  by 
the  side  of  the  track ;  that  if  Hilz  stepped  on  his  track, 
when  the  engine  was  within  ten  or  twelve  feet  of  him, 
witness  did  not  see  him  step  there ;  that  they  have 
backboards  on  the  engines  that  would  be  behind  the 
engineer  when  the  engine  was  running  backwards  ;  that 
Hilz  may  have  come  across  the  space  between  the  tracks 
when  the  engine  was  at  a  greater  distance  from  him 
than  ten  or  twelve  feet,  and  that  he,  on  account  of  the 
obstruction  of  the  ''backboard"  might  not  have  seen 
him;  that  he  does  not  believe  that  Hilz  crossed  the 
track  the  San  Francisco  train  was  on  when  the  train 
was  one  hundred  and  fifty  feet  away  from  him  ;  that  if 
he  had  done  so  witiiess  would  have  seen  him ;  that  wit- 
ness thinks  that  Hilz  must  have  crossed  the  track  upon 
which  the  San  Francisco  train  was  about  fifty  feet  in 
front  thereof,  because  at  that  distance  witness  might 
not  havebe,en  able  to  see  him,  on  account  of  the  **  back- 
board," just  mentioned ;  that  witness  was  not  watching 
the  Wabash  train  to  see  if  passengers  were  getting  off 
of  that  train  ;  that  he  did  say  before  the  coroner  at  the 
inquest  that  "he  was  watching  the  Wabash  train,  as  it 
frequently  happened  that  people  jump  off  the  train, 
and  sometimes  get  hurt ; "  that  he  was  looking  at  the 
train  and  at  his  track,  that  at  the  time  of  making  the 
above  answer  before  the  coroner  he  was  not  thinking  of 
the  Wabash,  but  had  the  San  Francisco  train  in  mind, 
as  people  get  off  of  that  train  sometimes  in  front  of  an 
engine  when  the  same  train  is  going  fifteen  or  twenty 
miles  an  hour;  that  his  engine  was  going  north  to 
exceed  six  miles  an  hour  at  the  time  of  the  accident ; 
that  if  he  had  known  of  the  danger  he  could  have 
stopped  the  engine  within  forty-five  or  fifty  feet ;  that 
lie  went  forty  or  fifty  feet  after  running  over  Hilz ; 
that  as  soon  as  he  felt  something  under  the  engine  he 
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reversed  it ;  that  without  putting  his  head  out  of  the 
window  he  could  see  a  man  on  the  track  ahead  of  him 
twenty-five  or  thirty  feet  from  the  tender ;  that  he  did 
not  have  his  head  out  of  the  window  at  the  time  of 
the  accident  but  was  standing  on  the  footboard  looking 
over  the  tender ;  that  the  first  he  saw  of  Hilz  was  after 
he  stopped ;  that  the  accident  happened  at  or  nearly  at 
the  crossing ;  that  if  he  had  seen  Hilz  a  hundred  or  one 
hundred  and  fifty  feet  west  of  his  engine  on  the  track 
he  would  have  avoided  running  over  him  by  stopping 
his  engine,  and  that  Hilz  must  have  got  on  the  track  in 
front  of  the  backing  engine  after  the  tender  and  back- 
board obstructed  his  vision. 

H.  C.  Wheat,  the  fireman  on  said  engine,  testifies 
that  the  engine  was  going  at  a  speed  from  four  to  six 
miles  an  hour  ;  that  he  had  his  head  out  of  the  window 
on  hig  side  of  the  engine  ringing  the  bell ;  that  he 
didn't  see  the  accident ;  that  he  was  in  his  proper  place 
on  the  engine,  looking  west,  but  saw  no  man  on  the 
track  in  front  of  them ;  that  .he  knew  nothing  of  the 
accident  till  he  felt  the  engine  going  over  the  deceased  ; 
that  the  engine  then  stopped  within  twenty  or  twenty- 
five  feet. 

On  cross-examination,  witness  said  that  he  was 
looking  to  the  west,  and  could  see  the  track  for  six  or 
seven  hundred  yards  before  he  got  to  the  crossing,  and 
could  see  all  the  tracks,  but  saw  no  one  walking  on  the 
Missouri  Pacific  north  and  south  tracks  ;  that  the  tender 
in  front  of  the  backing  engine  upon  which  he  was 
would  get  within  forty  feet  of  the  crossing  before  the 
sight  of  a  man  standing  on  the  crossing  would  be  cut 
off ;  that  if  a  man  was  on  the  north  side  of  the  track 
the  tender  would  not  hide  him  from  view;  that  he 
knows  no  more  as  to  how  Hilz  got  on  the  track  than  the 
counsel  for  plaintiff  did. 

James  Bowen,  the  watchman  at  the  crossing,  among 
other  things  states :  That  when  the  deceased  was  stand- 
ing between  the  two  tracks  the  Missouri  Pacific  engine 
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was  at  least  one  hundred  feet  away;  that,  when  he 
stepped  upon  the  track  in  front  of  the  Missouri  Pacific 
engine,  the  engine  was  not  more  than  twenty-five  or 
thirty  feet  from  him ;  that  he  thinks  that  there  was 
nothing  in  the  way  to  prevent  Hilz  from  seeing 
the  engine  or  the  engineer  from  seeing  Hilz  when  Hilz 
was  standing  between  the  tracks  and  the  engine  was  one 
hundred  feet  away;  that  when  Hilz  went  onto  the 
track  the  engine  was  twenty-five  or  thirty  feet  away 
and  Hilz  stopped  there ;  never  turned  the  position  of 
his  head  which  was  turned  towards  the  San  Francisco 
train. 

Mr.  Ziegler  says,  as  previously  stated,  that  when 
he  first  saw  Hilz  he  was  between  the  second  and  third 
tracks,  and  that  the  engine  when  he  first  noticed  it 
was  about  one  hundred  and  fifty  feet  east  of  Hilz.  As 
before  seen,  his  statements*  are  not  harmonious  as  to  the 
distance  of  .the  engine  when  Hilz  stepped  on  the  track, 
as  he  answers  the  first  inquiry  in  that  behalf  saying 
that  he  judges  the  distance  about  one  hundred  or  one 
hundred  and  twenty-five  feet,  but  in  reply  to  the  very 
next  question  says  it  was  twenty- five  or  thirty  feet.  On 
cross-examination,  he  says  the  deceased  stopped  a 
minute  or  a  little  more  between  tha  third  and  fourth 
tracks,  that  is  the  one  on  which  the  San  Francisco  train 
was  going  east  and  the  one  on  which  the  engine  was 
going  west,  and  that  at  this  time  the  engine  was  one 
hundred  or  one  hundred  and  fifty  feet  from  him  ;  that 
there  was  nothing  to  prevent  him,  while  he  was  stand- 
ing between  the  tracks,  from  seeing  the  Missouri  Pacific 
engine,  and  nothing  to  prevent  the  engineer  on  said 
engine  from  seeing  deceased  if  he  had  put  his  head  out 
of  the  window  and  looked. 

Charles  Fuchs  states  that  he  did  not  notice  any 
one  at  the  crossing  when  Hilz  was  hurt ;  that  a  man 
standing  where  Hilz  was  hurt,  looking  down  the 
Missouri  Pacific  track,  could  have  seen  the  engine  one 
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hundred  and  fifty  yards  away,  and  that  he  supposes 
that  the  engineer  could  have  seen  a  man  standing  there. 

Benjamin  Nelson,  who  locates  himself  about  one 
hundred  and  fifty  feet  east  of  the  crossing,  and  who 
was  between  the  third  and  fourth  "or  in -bound  and 
out-bound  tracks"  of  defendant,  testifies:  That  when 
he  first  saw  Hilz  he  was  crossing  in  front  of  the  San 
Francisco  train  ''on  the  run  ;"  that  witness  could  not 
tell  how  far  the  engine  was  from  Hilz  then,  as  the 
engine  was  between  him  and  the  San  Francisco  train ; 
that  the  Missouri  Pacific  engine  had  passed  witness,  the 
witness  going  west  and  the  engine  in  the  same  direction  ; 
that  the  engine,  at  the  time  he  saw  Hilz  ( he  thinks ), 
was  not  more  than  fifty  or  seventy -five  feet  from  the 
crossing ;  that  he  saw  Hilz  run  to  get  out  of  the  way 
of  the  San  Francisco  train  and  step  up  onto  the  west- 
bound track, 

Michael  Kelly,  the  road  master,  testifies  that  he 
was  on  the  engine  at  the  time,  standing  on  the  gang- 
way, between  the  engineer  and  fireman ;  that  he  was 
looking  west  all  the  time  they  were  going  and  would 
have  seen  any  one  on  the  track  unless  he  was  pretty 
near  to  the  engine  ;  that  he  could  not  see  a  man  on  the 
track  plainly  at  a  less  distance  than  two  hundred  and 
fifty  feet,  but  the  engineer  could  see  one  at  about  one 
hundred  feet ;  that  if  a  man  had  been  standing  on  the 
track  one  hundred  feet  ahead  of  the  engine  or  that  dis- 
tance on  the  south  side  of  the  track,  there  was  nothing 
to  prevent  the  engineer  from  seeing  him  if  he  had 
looked.  This  witness,  as  well  as  the  engineer,  says  the 
engine  was  running  five  or  six  miles  an  hour,  that 
being  the  usual  rate  at  that  hour,  as  he  says,  on  account 
of  the  number  of  people. 

The  above  summary,  which  is  somewhat  extended 
and  perhaps  tedious, .  gives  the  substance  of  the  evi- 
dence as  we  gather  the  same  from  abstracts  furnished 
us  and  the  record  in  the  cause.     Taken  as  a  whole,  it 
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makes,  we  think,  a  case  of  conflicting  evidence  for  the 
jury.  The  case,  we  apprehend,  is  different  in  essential 
features  from,  for  example,  the  case  of  Barker  v.  Rail- 
road^ 98  Mo.  50,  and  other  cases  of  that  type.  In  that 
case,  the  deceased  was  a  trespasser  making  a  footpath 
of  the  railroad  track,  and  the  facts  and  circumstances 
are  such  that  we  held  that  the  company  owed  the 
deceased  no  duty  to  be  on  the  watch  for  him,  and  was 
only  bound  not  to  wantonly,  wilfully  or  with  gross 
negligence  injure  him.  Here  the  evidence,  reasonably 
construed,  shows  that  the  deceased  was  run  over  at  a 
public  crossing  in  the  city  ;  that  at  least  one  train, 
usually  arriving  at  that  hour,  stopped  at  this  crossing 
to  let  passengers  oflf ;  that  the  increase  of  persons, 
largely  workmen  at  the  oil  works,  adjacent  to  the 
tracks,  using  said  crossing  at  that  hour,  was  such  that 
the  engines  were  expected  to,  and  usually  did,  run  at 
reduced  speed  on  that  account.  These  facts  being 
before  us,  we  may  remark  that,  with  respect  to  such 
localities  in  cities,  the  law  manifestly  requires  affirma- 
tive and  active  watchfulness  on  the  part  of  those  oper- 
ating steam  engines,  and  charges  them  with  the  duty 
of  keeping  a  proper  lookout  for  persons  using  the 
highway. 

Parties  operating  such  engines  must  do  so,  we 
apprehend,  upon  the  theory  that  collisions  and  acci- 
dents are  liable  to  happen  at  public  crossings  in  general 
use  in  cities  like  St.  Louis.  And  they  ought  to  be 
vigilant  and  ready  to  avoid  impending  dangers,  if  they 
can  reasonably  do  so.  This  increased  care  the  law 
exacts  out  of  tenderness  for  human  life,  which  is  more 
largely  or  frequently  exposed  at  such  places  than  at 
other  localities.  If,  then,  the  law  charges  those  in  con- 
trol of  such  dangerous  agencies  with  the  duty  of  active 
vigilance,  at  such  places,  then  the  fact  that  they  did 
not  see  the  person  injured  will  not,  in  such  cases, 
necessarily   exonerate  the  corporation  from  liability. 
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If  such  failure  to  so  discover  him  was  the  result  of  the 
omission  of  that  measure  of  duty,  which  the  law 
requires,  in  view  of  the  locality,  circumstances  and 
dangers  to  be  anticipated,  and  the  due  observance 
thereof  would  have  enabled  the  persons  in  control  of 
dangerous  agencies  of  this  sort  to  have  avoided  the 
injury  by  the  use  of  reasonable  care,  then  and  in  such 
case,  such  omission  and  want  of  reasonable  care  is, 
under  the  law,  held  the  proximate  cause  of  the  injury, 
and  liability  for  the  resulting  damage  may  then  exist,' 
notwithstanding  the  negligence  of  the  person  injured. 
Bell  V.  Railroad^  86  Mo.  699,  and  cases  cited ;  Frick 
V.  .Railroad,  76  Mo.  696 ;  Harlan  v.  Railroad^  66  Mo. 
22 ;  Ouenther  v.  Railroad^  95  Mo.  286 ;  Dunkman 
V.  Railroad^  95  Mo.  232;  Sullivan  v.  Railroad,  97 
Mo.  113 ;  Bergman  v.  Railroad,  88  Mo.  678  ;  Welsh  v. 
Railroad,  81  Mo.  466. 

With  these  principles  in  view,  it  may,  we  think,  be 
fairly  claimed  and  contended  upon  the  evidence  before 
us,  that  the  failure  of  the  servants  and  employes  on  the 
engine  to  discover  the  deceased  and  to  avoid  the  injury 
was  due  to  their'negligent  omission  to  keep  a  proper  look- 
out along  the  track  in  the  direction  in  which  they  were 
moving  at  the  time.  The  fact  that  several  others,  some  of 
whom  were  not  charged  with  any  duty  to  the  deceased, 
saw  him  and  attempted  to  warn  him,  makes  it  seem 
somewhat  remarkable  that  none  of  these  servants  on  the 
engines,  who  were  under  obligation  to  watch  the  public 
crossings  for  just  such  occurrences,  did  not  observe  him 
at  any  time  before  the  collision  occurred.  This  feature 
in  the  evidence,  together  with  what  the  engineer  said 
he  testified  to  before  the  coroner,  makes  it  seem  prob- 
able that  the  engineer's  attention  also,  as  well  as  that 
of  the  deceased,  was  drawn  oflf  at  the  critical  moment 
by  one  or  both  of  said  trains,  which  he  was  meeting 
and  about  to  pass  at  the  time.  But,  whether  this  be 
60  or  not,  the  testimony  of  Redman,  the  postal  clerk. 
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and  the  main  witness  for  plaintiff,  if  believed  by  the 
jury,  would  justify  the  finding  of  the  issue  submitted 
to  them  by  the  court,  in  plaintiff's  favor. 

We  have  already  set  out  the  material  portions  of 
his  evidence,  but  will  again  quote  a  few  statements 
therefrom  at  this  time  to  show  again  its  bearing  in  some 
important  respects.  He  says :  '*  There  was  nothing  in 
the  way  to  prevent  the  engineer  or  fireman  or  any  one 
else  who  was  on  the  lookout  from  seeing  this  man.  The 
track  is  a  little  bit  curved,  but  not  enough  to  prevent 
any  one  from  seeing  up  and  down  the  same."  Again 
he  says  that,  when  '*Hilz  stepped  on  the  track,  the 
engine  was  one  hundred  to  one  hundred  and  fifty  feet 
east  of  him."  If  this  evidence  was  true,  and  it  was 
competent,  and  its  credibility  was  for  the  jury,  then  the 
engine  could  have  been  readily  stopped  in  time,  if  it 
could  be  stopped  in  forty-  or  forty-five  feet,  which 
the  engineer  testifies  could  be  done,  and  was  done 
on  that  occasion  after  striking  and  running  over  the 
deceased.  Again,  the  witness  states  he  did  not  see  the 
engineer  or  fireman  until  after  the  collision,  and  adds, 
**  And  then  1  only  saw  the  engineer  sitting  on  his  seat 
aa  the  engine  passed,  so  he  did  not  seem  to  even 
know  it  that  he  had  struck  anything.  He  did  not 
notice  it.  I  was  hallooing  and  pointing  down  to  the 
man,  and  people  on  the  Wabash  were  pointing  at 
the  man,  and,  as  he  passed  over,  something  directed  his 
attention.  I  do  not  know  whether  it  was  myself  or 
some  others.  The  engineer's  head  was  not  out  of  the 
cab  window.  They  were  going  ten  miles  an  hour,  or 
about  that  rate  of  speed."  Again  he  says:  ''The 
engine  did  not  slow  up  a  particle  before  it  struck  Hilz. 
The  engineer  was  still  working  steam  when  he  passed 
us." 

The  natural  and  plain  import  of  the  testimony  of 
this  witness,  if  believed,  is  that  the  engineer  was  not 
keeping  any  lookout,  and  that,  if  he  had  been,  he  would 
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have  seen  deceased  time  enough  to  avoid  injuring  him. 
This  evidence  is  corroborated,  we  think,  by  some  parts  of 
the  evidence  given  by  the  witnesses,  Bo  wen,  Zieglerand 
Fuchs,  heretofore  mentioned,  whilst  some  parts  of  their 
testimony,  as  well  as  the  testimony  of  other  witnesses  in 
the  cause,  may  be,  and,  we  think,  are,  just  to  the  con- 
trary. The  evidence  on  both  sides  is  perhaps  somewhat 
inharmonious,  and  is  manifestly  conflicting  as  to  these 
features  of  the  case.  The  theory  of  the  evidence  for 
defendant,  as  shown  at  the  trial,  so  far  as  this  branch 
of  the  case  is  concerned,  was  that  the  engine  was  run- 
ning at  a  lawful  rate  of  speed  and  the  deceased  stepped 
onto  the  railroad  track  when  the  engine  was  distant 
from  him  only  some  twenty -five  or  thirty  feet,  and  for 
that  reason  could  not  be  seen  by  the  engineer,  whose 
view  at  that  distance  would  be  obstructed  by  the  tender 
or  ''backboard,"  and  that^  even  if  seen,  the  engineer, 
with  the  prompt  use  of  all  the  appliances  at  his  com- 
mand, could  not  in  so  short  a  space  have  prevented  the 
injury. 

If  true,  this  was  a  good  and  suflBcient  defense,  but 
the  plaintiff's  thjBory  was  that  the  engine  was  traveling 
at  an  unlawful  rate  of  speed,  and  that  the  distance 
between  the  deceased  and  the  engine  was  one  hundred 
feet  or  more,  and  that  the  engine  could  have  been 
stopped  in  less  space  than  then  intervened ;  that  there 
was  nothing  to  obstruct  the  view  or  to  prevent  the 
engineer  seeing  the  dangerous  situation  and  imminent 
peril  of  deceased,  if  he  had  been  in  proper  position  and 
properly  attentive,  and  that  the  exercise  of  such  reason- 
able care  as  the  law  required  in  view  of  the  circumstan- 
ces and  surroundings  would  have  enabled  the  servants 
in  control  of  the  engine  to  have  seen  the  danger  in 
time,  and  to  have  avoided  running  over  the  deceased. 
If  this  was  so,  then  the  negligence  of  the  deceased  in 
being  upon  the  track,  however  censurable,  was  not,  in 
legal  contemplation,  the  proximate  cause  of  the  injury. 
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This  was,  as  clearly  appears,  evidence  pro  and  coti., 
and  in  support  of  both  of  these  views.  The  whole  sub- 
ject in  both  aspects  was  involved  and  embraced  in  the 
inquiry  submitted  to  the  jury  in  said  instruction  given 
by  the  court  of  its  own  motion.  Without  prolonging 
the  discussion  further  we  think  that  the  objection  that 
the  finding  is  without  evidence  is  untenable,  and  we  so 
rule  and  hold. 

This  leads  to  an  affirmance  of  the  judgment  of  the 
trial  court,  and  it  is  accordingly  so  ordered,  in  which 
Judges  Black  and  Barclay  concur;  Judges  Sher- 
wood and  Bbaoe  concur  in  the  result. 


Cole  County,  Appellant^  v.  Dallmeyer,  AdnCr. 

1.  County  Court:  settlements  with  county  tbea surer.  A 
county  court  in  making  stated  settlements  with  the  county  treas- 
urer under  Revised  Statutes,  1879,  section  6878,  does  not  act  in 
a  judicial  capacity. 

:    DELINQUENT    OFFICERS:    SUMMARY     PROCEEDINGS     UNDER 

B.  a  1879,  SECS.  5^80, 5888 :  deceased  officer.  The  summary  pro- 
ceedings authorized  by  Revised  Statutes,  1879,  sections  5380.  5888, 
against  delinquent  officers,  while  judicial  in  their  character,  do 
not  authorize  a  judgment  against  the  personal  representative  of  a 
deceased  officer. 
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: :  jurisdiction  of  probate  and  circuit  courts. 

Said  summary  proceedings  do  not  divest  the  probate  or  circuit 
courts  of  any  of  their  general  jurisdiction. 

:  : .    The  demand  of  the  county  against  the 

delinquent  officer  may  be  established  by  the  judgment  of  the 
circuit  court,  or  if  he  be  dead  then  by  that  of  the  circuit  or  pro- 
bate court. 

Probate  Court:  jurisdiction:  deceased  county  treasurer. 
The  probate  court  has  jurisdiction  of  a  demand  due  a  county  from 
its  deceased  treasiurer  on  its  county  interest  fund. 
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6.     : — : :  :  trbasxtbbb's  bond.    The  county  is  not 

restricted  to  a  suit  on  the  deceased  treasurer's  oflBcial  bond ;  but 
may  proceed  in  assumpsit 

7.     :  SUIT  BY  COUNTY  IN  ITS  OWN  NAME.    The  county  may,  in 

the  latter  case,  maintain  the  suit  in  its  own  name. 

8.  Probate  Court:  vacating  order  op  adjournment.  The  writ- 
ing of  the  word  "vacated"  across  the  order  of  adjournment  of  a 
probate  court,  though  informal,  is  a  sufficient  method  of  setting 
aside  the  order,  the  intention  to  do  so  being  clear. 

9.     :  ORDER  op  adjournment.    An  order  of  adjournment  will 

be  BO  construed  which,  though  inartificially  framed,  shows  that 
the  regular  term  is  closed,  but  that  an  adjourned  term  will  be 
held  at  a  later  designated  date. 

10.  Evidence :  receipt.  A  receipt  is  but  prima  fade  evidence  of 
the  payments  therein  stated. 

11.  Pleadings:  probate  court.  Formal  pleadings  are  not  required 
in  the  probate  court  or  in  the  circuit  court  on  appeal  from  the 
probate  court. 

Appeal  from  Cole  Circuit  Court— Ron.  E.  L.  Edwaiu>s, 

Judge. 

Reversed  and  eemanded. 

Smithy  Silver  &  Brown  for  appellant. 

( 1 )  The  probate  court  had  jurisdiction  of  the  suit ; 
probate  courts,  in  the  allowance  of  demands,  are  on  the 
same  footing  with  courts  of  general  jurisdiction.  Both- 
man  v.  Schmucker^  94  Mo.  139 ;  Johnson  r>.  Beasley^ 
65  Mo.  250 ;  Henry  v.  McKerlie,  78  Mo.  416 ;  R.  S. 
1879,  sec.  192.  (2)  Jurisdiction  once  conferred  on  a 
court  is  never  divested,  except  by  express  words  of 
exclusion.  TacJcett  v.  Vogler^  85  Mo.  480;  State  t>. 
Courts  38  Mo.  403;  Com,  t).  Hudson^  11  Gray,  65. 
Hence  the  statute  authorizing  proceedings  in  the  county 
court  ( R.  S.  1879,  sees.  5378-9 )  did  not  divest  the  pro- 
bate court  of  authority  in  the  premises.  Its  provisions 
are  merely  cumulative.  Oooch  ^).  Stephenson^  1  Shepley 
(Me.)  371 ;  Crittenden  ©.  Wilson^  5  Cowen,  165;  Bar  den 
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V.  Crocker^  10  Pick.  383.  (3)  Besides,  settlements  had 
in  the  county  court  under  said  statutory  provisions 
are  but. adjustments  of  accounts  between  the  parties; 
are  not  regarded  as  judicial  proceedings.  County  v. 
Phillips,  45  Mo.  75;  State  v.  Roberts,  62  Mo.  388; 
Price  V.  Johnson  County,  15  Mo.  433.  ( 4 )  The  probate 
court  would  rightly  have  had  jurisdiction  even  if  the 
action  were  on  the  treasurer's  oflScial  bond.  State  v. 
Paul,  21  Mo.  51 ;  Jewett  v.  Weaver,  10  Mo.  234.  ( 5 )  The 
county  was  not  restricted  to  an  action  on  the  treasurer's 
official  bond,  but  could  proceed  against  him  personally. 
Walton  V.  United  States,  9  Wheat.  651 ;  State  v.  Grace, 
26  Mo.  90.  ( 6 )  The  county  was  competent  to  maintain 
the  suit  in  its  own  name.  State  v.  Ruby,  77  Mo.  610 ; 
LaFayette  County  v.  Hixon,  69  Mo.  581.  (7)  The 
adjournment  order  of  the  probate  court  to  August  26, 
1885,  was  sufficiently  vacated  by  the  entry  ''vacated" 
on  the  order.  Oillett  v.  Booth,  95  111.  183.  (8)  The 
objection  to  the  order  of  adjournment  of  August  26, 
1885,  is  not  well  taken ;  the  entire  order  must  be  read 
together  and  when  so  read  it  is  clear  that  the  court 
intended  to  fix  an  adjourned  term  for  September  10 
following.  See  Dulle  v.  Deimler,  28  Mo.  585.  ( 9 )  The 
demand  was  sufficient  in  the  probate  court  where  formal 
pleadings  are  not  required.  Wood  v.  Land,  35  Mo. 
App.  381.  Besides,  where  a  pleading  is  not  sufficiently 
definite,  the  proper  remedy  is  by  motion  to  make  it  so. 
R.  S.  1879,  3529;  State  v.  Sherman,  42  Mo.  210; 
Lingenfelter  v.  Ins.  Co.,  19  Mo.  App.  252 ;  Atterbury  v. 
Powell,  29  Mo.  429 ;  Meyer  v.  Chambers,  68  Mo.  656. 

(10)  The  demand  in  this  case  was  not  on  an  account 
stated ;  it  did  not  aver  a  settlement  nor  an  assent  to  a 
balance  found.  Van  Blarcom  v.  Donovan,  16  Mo. 
App.  535 ;  Ward  v.  Farrelly,  9  Mo.  App.  370 ;  Powell 
r>.  Railroad,  65  Mo.  658 ,  Cape  v.  Kimmel,  58  Mo.  210. 

(11)  Judge  Stampfli' 8  statement  as  contained  in  the 
bill  of  exceptions  to  the  effect  that  the  balance  was 
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charged  to  the  intierest  fund  because  it  could  best  be 
spared  there,  although  it  was  not  certain  the  default 
was  in  that  fund,  does  not  bar  recovery  by  the  county, 
because  the  county  records  and  Schmidt's  own  books 
and  receipts  show  to  a  mathematical  certainty  the 
default  was  in  the  interest  fund  and  in  no  other. 
Besides,  even  if  the  evidence  showed  the  deficit  to  be  in 
a  fund  other  than  the  interest  one,  the  county  could  still 
recover.  The  code  recognizes  a  plain  distinction  between 
a  variance  and  a  total  failure  of  proof.  Leslie  v.  Hail- 
road^  88  Mo.  50;  Olmstead  v.  Smithy  87  Mo.  603; 
Meyers  v.  Chambers^  68  Mo.  626.  ( 12 )  The  case  was 
one  for  the  jury.  When  there  is  any  evidence  to  sup- 
port plaintiff 's  action  it  must  be  submitted  to  the  jury. 
Twohey  v.  Fruin^  96  Mo.  104;  Walsh  t>.  Morse^  80 
Mo.  568. 

W.  M.  Williams  and  Edwards  &  Davison^  for  the 
respondent. 

(1)  The  aflSdavit  made  to  the  claim  is  insufficient 
under  the  statute.  ( 2 )  The  notice  given  the  defendant 
of  the  presentation  of  the  demand  is  insufficient  because 
the  same  was  not  given  to  any  term  of  the  probate  court 
of  Cole  county,  nor  at  any  adjourned  term  of  said  court, 
nor  is  the  same  signed  by  any  one  authorized  by  law. 
(3)  The  probate  court  had  no  jurisdiction  to  hear  and 
determine  the  same  at  the  time  it  did,  on  the  eleventh 
day  of  September,  1886,  said  day  not  being  a  part  of 
the  regular  term  of  its  said  court,  nor  an  adjourned  or 
special  term.  (4)  The  court  erred  in  overruling  the 
motion  to  dismiss  this  proceeding  for  want  of  jurisdic- 
tion. (5)  The  circuit  court  erred  in  permitting  the 
plaintiff  over  the  objection  of  the  defendant  to  intro- 
duce any  evidence  under  the  pleadings  in  this  case. 
(6)  The  county  couit  had  no  authority  to  direct  the 
prosecuting  attorney  to  prove  up  a  claim  in  the  probate 
court  against  a  dead  man.     R.  S.  1879,  sees.  613,  614, 
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6388.  ( 7 )  If  Schmidt  was  delinquent  as  county  treas- 
urer, the  remedy  against  him  was  on  his  bond  and  not 
in  the  probate  court  against  his  administrator.  R.  S. 
1879,  sec.  6878 ;  Murf  ree  on  Official  Bonds,  sec.  482  ; 
Hunnicut  v.  Kirkpairicky  39  Ark.  69;  Haynes  v. 
Butler^  80  Ark.  69  ;  Jones  v.  State,  14  Ark.  170  ;  Adams 
V.  Earper,  20  Mo.  App.  684 ;  Hap  County  v.  Barr^  67 
Mo.  290 ;  Oaston  v.  Potts,  73  Mo.  284 ;  Cohen  v.  Atkins, 
73  Mo.  163.  (8)  The  court  erred  in  permitting  the 
plaintifif  to  introduce  the  record  of  what  purported  to 
be  a  settlement  between  Cole  county  and  the  estate  of 
Frank  Schmidt,  it  not  being  shown  by  said  record  that 
the  estate  of  said  Schmidt  or  the  executrix  thereof,  or 
any  one  for  them,  was  present  when  any  such  pretended 
settlement  was  made.  Bay  County  v.  Barr,  67  Mo.  290. 
(9)  The  court  erred  in  permitting  parol  evidence  to 
explain  and  contradict  the  records  of  the  county  court. 
Jackson  County  v.  Wood,  84  Mo.  489  ;  Mobley  %,  Nave, 
67  Mo.  646 ;  Ainge  v.  Corby,  70  Mo.  257.  ( 10 )  If  the 
respondent  was  delinquent  as  county  treasurer  his  suc- 
cessor in  office  was  the  proper  party  to  institute  suit  to 
recover  the  deficiency  and  not  Cole  county  R.  S.  1879, 
sec.  6378.  (11)  The  demand  of  appellant  was  not 
offered  in  evidence  and  though  attached  to  the  notice  it 
was  not  in  evidence  before  the  jury  until  made  so  by 
being  offered  in  evidence.  ( 12 )  There  was  no  claim 
made  against  Schmidt  in  his  lifetime,  and  the  probate 
could  not  allow  a  claim  accruing  after  his  death. 
Church  V,  McElhaney,  61  Mo.  640 ;  Ferguson  v.  Cason^ 
13  Mo.  App,  29 ;  Farrar  v.  Deale,  21  Mo.  18.  ( 13 )  The 
demand  in  the  probate  court  was  founded  upon  an 
account  stated  which  was  changed  in  the  circuit  court  to 
a  demand  on  an  itemized  account.  This  was  error. 
Cape  Girardeau  v.  Kimmely  68  Mo.  83;  Ticknor  v. 
Vorhis,  46  Mo.  110.  (14)  Judge  Stampfli  being 
presiding  justice  of  the  county  court  was  incompetent  as 
a  witness,  by  reason  of  the  death  of  Schmidt.  Wil- 
liams  f    Edwards,  94  Mo.  447.     (15)    The  county  is 
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precluded  from  recovery  by  the  testimony  of  Judge 
Stampfli  to  the  effect  that  the  court  did  not  know  to 
what  fund  the  balance  belonged  and  charged  it  up  to 
the  interest  fund  because  there  was  plenty  of  money 
in  that  fund. 

Black.  J. — Frank  Schmidt  was  elected  treasurer  of 
Cole  county  at  the  November  election  in  1882.  He 
qualified  and  continued  to  discharge  the  duties  of  his 
office  until  his  death,  which  occurred  in  November, 
1884. 

Jacob  Tanner  became  the  successor  of  Schmidt. 
Kunigunda  Schmidt  qualified  as  the  executrix  of  the 
deceased  treasurer.  Cole  county  tiled  a  claim  in  the 
probate  court  against  the  Schmidt  estate  for  $1,647.74, 
balance  claimed  to  be  due  on  the  county  interest  fund, 
which  claim  was  allowed  by  the  probate  court,  and  the 
executrix  appealed.  The  circuit  court,  on  a  trial  anew, 
sustained  a  demurrer  to  the  evidence  and  the  county 
sued  out  this  appeal,  pending  which  the  executrix  died, 
and  the  cause  has  been  revived  in  the  name  of  Dall- 
meyer, administrator,  with  the  will  annexed. 

1.  For  the  defendant  it  is  insisted  that  the  probate 
court  had  no  jurisdiction  to  allow  the  demand,  and  if  it 
be  so  then  it  must  follow  that  the  circuit  court  had  no 
jurisdiction  of  the  appeal.  The  claim  is  founded  on  the 
notion  that  the  statute  gives  the  county  court  exclusive 
jurisdiction  to  hear  and  determine  such  demands. 
Section  6378,  Revised  Statutes,  1879,  makes  it  the  duty 
of  the  county  treasurer  to  settle  semi-annually  with 
the  county  court  at  specified  terms  of  the  court,  and  in 
case  of  his  death  it  is  made  the  duty  of  his  executor  or 
administrator  to  make  immediate  settlement  and  deliver 
to  the  successor  in  office  all  money  belonging  to  the 
county,  ''and  at  each  settlement  the  county  court  shall 
immediately  proceed  to  ascertain  by  actual  examination 
and  count  the  amount  of  balance  of  funds  in  the  hands 
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of  such  treasurer  to  be  accounted  for  and  to  what 
particular  fund  or  funds  it  appertains,  and  cause  to  be 
spread  on  its  records,  in  connection  with  the  entry  of 
such  settlement,  the  result  of  such  examination  and 
count.'* 

The  county  courts  of  this  state  have  many  duties  to 
perform,  some  of  which  are  judicial,  and  others  are  not 
of  that  character.  The  court  in  making  the  stated  set- 
tlements with  the  treasurer  and  other  officers  does  not 
act  in  a  judicial  capacity.  It  acts  in  the  capacity  of  an 
auditor  of  public  accounts,  or  as  the  financial  agent  of 
the  county.  This  matter  has  been  so  often  considered 
by  this  court  that  it  is  sufficient  to  cite  the  following 
cases :  Marion  County  v.  PhiUipSy  45  Mo.  75 ;  State 
to  use,  etc.,  v.  Roberts,  60  Mo.  402 ;  s.  c,  62  Mo.  388 ; 
Staie  to  use  of  Bates  County  v.  Smith,  65  Mo.  464. 

Section  5379,  Revised  Statutes,  1879,  makes  it  the 
duty  of  collectors,  sherififs,  marshals,  clerks,  constables 
and  other  persons  chargeable  with  moneys  belonging  to 
any  county  to  settle  with  the  county,  court  at  each 
stated  term,  there  being  four  of  these  terms,  and  to  pay 
into  the  treasury  any  balance  found  due.  And  section 
5380  declares:  "If  any  person  thus  chargeable  shall 
neglect  or  refuse  to  render  true  accounts,  or  settle  as 
aforesaid,  the  court  shall  adjust  the  accounts  of  such 
delinquent  according  to  the  best  information  they  can 
obtain  and  ascertain  the  balance  due  the  county  ;  "  and 
section  5383  enacts:  "Unless  the  delinquent  appears 
on  the  first  day  of  the  next  succeeding  term  and  shows 
good  cause  for  setting  aside  such  settlement,  the  court 
shall  enter  up  a  judgment  for  the  amount  due,  with 
thirty  per  cent,  per  annum  until  paid,  and  issue  execu- 
tion therefor ;  such  delinquent  shall  moreover  be  deemed 
guilty  of  a  misdemeanor  in  office  and  proceeded  against 
accordingly.'' 

This  proceeding,  commenced  and  carried  on  by  the 
county  court  under  sections  5380  and  5383,  is  a  different 
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thing  from  the  stated  settlements  made  on  the  presenta- 
tion of  the  officers'  accounts,  and  is  undoubtedly 
judicial  in  its  character.  Owens  v.  Andrew  County 
Courts  49  Mo.  372.  If  these  sections  have  any  applica- 
tion to  the  treasurer  at  all,  they  do  not  provide  for  or 
contemplate  a  judgment  against  an  executor  or  admin- 
istrator of  a  deceased  officer.  Certainly,  an  execution 
could  not  be  issued  by  the  county  court  against  a  dead 
man's  estate.  Again,  there  is  not  a  word  in  any  of  the 
sections  before  noted  that  professes  to  give  the  county 
court  exclusive  jurisdiction.  The  proceeding  pointed 
out  for  the  county  court  to  pursue  is  special  and 
summary,  and  does  not  oust  the  circuit  and  probate 
courts  of  their  general  jurisdiction.  The  remedy  pro- 
vided for  in  these  sections  of  the  statute  is  cumulative, 
and,  if  resorted  to  at  all,  must  be  had  at  the  time  and 
in  the  manner  specified. 

Turning  now  to  the  administration  law,  we  see  the 
probate  courts  have  jurisdiction  to  hear  and  determine 
all  suits  agaipst  executors  and  administrators  upon 
demands  against  deceased  persons.  Section  192.  Debts 
due  a  county,  except  taxes,  must  be  allowed  and  classed 
as  other  demands,  though  a  priority  is  given  to  them. 
From  all  this  there  can  be  but  one  conclusion,  and  that 
is  this:  That  the  summary  proceeding" which  may  be 
had  in  certain  cases  in  the  county  court  does  not  in  the 
least  aflfect  the  jurisdiction  of  the  probate  and  circuit 
courts.  The  demand  of  the  county  against  the  officer 
may  be  established  by  the  judgment  of  the  circuit,  or, 
if  he  be  dead,  then  by  the  circuit  or  probate  court. 

2.  The  next  point  made  is  that  the  suit  shoul^ 
have  been  on  the  bond  of  the  treasurer.  The  county 
could,  of  course,  sue  on  the  bond,  but  it  is  not  restricted 
to  that  remedy.  The  giving  of  the  bond  did  not 
extinguish  the  treasurer's  general  obligation  to  pay 
over  whatever  funds  of  the  county  were  in  his  hands  at 
the  expiration  of  the  term  of  his  office.  For  any 
balance  the  county  could  either  sue  on  the  bond  or  sue 
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the  treasurer  in  assumpsit  Walton  v.  U.  8,,  9  Wheat. 
661.  And  the  treasurer  being  dead,  the  claim  may  be 
allowed  against  his  estate  by  the  probate  court. 

3.  Again  it  is  insisted  that  the  succeeding  treasurer 
is  the  only  party  who  can  maintain  this  suit,  and  this 
claim  is  based  on  section  5378  of  the  statutes  before 
noted.  That  section  makes  it  the  duty  of  the  outgoing 
treasurer,  or  if  he  be  dead,  then  of  his  administrator, 
to  deliver  to  the  successor  in  office  all  things  i)ertaining 
thereto  and  all  moneys  belonging  to  the  county;  but  no 
express  authority  is  given  the  succeeding  treasurer  to 
sue  in  his  own  name  for  moneys  due  the  county.  By 
sections  6366  and  5367,  express  authority  is  given  to  the 
county  to  sue  in  its  own  name  for  any  money  dtie  to  it. 
Where  the  funds  sued  for  belong  to  the  county  and  the 
suit  is  upon  a  bond  given  to  the  state  as  obligee,  the 
suit  should  be  in  the  name  of  the  state  to  the  use  of 
the  county,  but  if  the  action  is  not  on  a  bond  or  con- 
tract in  the  name  of  a  third  person,  then  the  suit  should 
be  in  the  name  of  the  county.  This  is  not  only  the  plain 
letter  of  the  statute  law,  but  it  is  the  result  of  the 
former  adjudications  of  this  court.  State  v.  Ruby^  77 
Mo.  618 ;  State  to  use  Saline  County  v.  Sappington^  68 
Mo.  454 ;  LaFayette  County  v.  Hixon^  69  Mo.  681 ;  Barry 
County  t).  McOlothUn^  19  Mo.  308. 

4.  It  is  also  contended  by  the  defendant  that  the 
claim  was  allowed  by  the  probate  court  after  it  had 
adjourned  until  court  in  course,  and  for  that  reason  the 
probate  judge  had  no  jurisdiction  to  hear  or  allow  it. 
The  facts  as  disclosed  by  the  record  are  these :  The 
regular  term  began  on  the  tenth  of  August,  1885,  and 
the  transcript  shows  the  following  orders  :  August  20, 
1886:  "  Ordered  that  the  court  adjourn  until  August 
26,  1886,"  and  across  this  entry  is  written  'Vacated," 
August  22,  1886.  ''It  appearing  that  the  business  of 
this  court  requires  an  adjourned  term,  it  is  hereby 
ordered    that    one  be  held,   commencing  Wednesday 
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August  26,  1885 ;  and  it  is  further  ordered  that  the 
present  regular  term  of  this  court  be  adjourned  with- 
out day."  On  August  26,  a  like  order  was  made 
for  an  adjourned  term  on  the  eleventh  of  September 
and  adjourning  court  without  day.  The  demand  was 
allowed  the  eleventh  of  September. 

The  effect  of  writing  the  word  •'  vacated  "  across  the 
entry  of  August  20  was  to  set  aside  that  order.  This  is 
an  informal  method  of  vacating  an  order  once  spread 
upon  the  records  of  a  court,  but  the  intention  is  clear 
enough.  The  order  made  on  August  22,  after  providing 
for  an  adjourned  term  on  the  twenty-sixth  of  the  same 
month,  goes  on  to  say  the  regular  term  is  adjourned 
without  day.  '  This  order  must  be  taken  and  construed 
as  a  whole,  and  when  this  is  done  it  amounts  to  saying 
this :  **  The  regular  term  is  now  closed,  but  an  adjourned 
term  will  be  held  on  the  twenty-sixth  of  this  month." 

The  statute  concerning  courts  of  record  provides 
that  *' special  or  adjourned  sessions"  may  be  held  in 
continuation  of  the  regular  terms  when  so  ordered 
in  term  time.  Section  1044.  These  special  or  adjourned 
terms  are  continuations  of  the  regular  term,  and  yet 
they  are  called  adjourned  terms,  and  the  statute  pro- 
vides that  demands  may  be  allowed  by  the  probate 
court  at  a  regular  or  adjourned  term.  Section  198. 
The  order  made  on  August  22  was  sufficient  and  it  gave 
the  court  the  power  to  hold  an  adjourned  term  on  the 
twenty-sixth  of  that  month,  and  the  order  made  on 
that  day  gave  the  court  the  power  to  hold  a  further 
adjourned  term  on  September  11,  and  the  court  had  the 
power  to  allow  demands  at  either  of  these  adjourned 
terms,  notice  of  the  presentation  of  the  same  having 
been  given,  which  was  d'one  in  the  present  case.  , 

6.  The  evidence  tends  to  show  that  Schmidt  made 
a  settlement  with  the  county  on  May  6,  1884 ;  that  there 
was  then  due  the  county  interest  fund  $6,262.64;  that 
subsequently  he  received  other  amounts  from  the 
collector  due  the  same  fund,  making  in  all  $7,046.49; 
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that  he  and  his  executrix  paid  out  various  amounts, 
leaving  in  his  hands  to  that  fund  $1,646.79.  The 
amount  paid  by  the  executrix  is  evidenced  by  the 
receipt  of  Tanner,  the  succeeding  treasurer,  showing 
a  payment  of  $11,877.55,  being  in  payment  of  the 
following  balances  found  due  the  following  funds, 
and,  among  others,  "  county  interest  fund,  $2,053.15.^' 
Although  this  receipt  professes  to  be  a  receipt  in  full 
for  the  balance  due  the  interest  fund,  still  it  Shows  the 
exact  amount  paid  on  that  fund,  and  if  there  is  in  fact 
a  balance  still  due,  the  receipt  is  no  obstacle  in  the  way 
of  recovering  that  balance.  The  receipt  is  but  prima 
fade  evidence.  And  as  no  formal  pleadings  are 
required  in  the  probate  court  or  in  the  circuit  court  on 
appeal,  it  was  competent  and  proper  for  the  county  to 
show  that  there  was  still  an  unpaid  balance  due  to  it. 
On  the  other  hand,  it  was  competent  for  the  defendant 
to  show  that  the  whole  amount  paid  by  the  executrix 
was  all  that  was  due  the  county  on  the  various  funds. 

6.  Many  other  matters  are  suggested  why  the  judg- 
ment should  not  be  reversed,  but  we  think  enough  has 
been  said  to  show  that  this  case  must  be  tried  on  its 
merits,  and  to  that  end  the  judgment  is  reversed  and 
the  cause  remanded.  Sherwood,  J.,  dissents;  the 
other  judges  concur. 


Kellny  v.  The  Missouri  Pacific  Railway  Company^ 

Appellant. 

1.  Negligence :  concurrent  neoliqbnt  actts.  Where  an  injury  is 
produced  bj  the  concurrent  negligent  acts  of  both  plaintiff  and 
defendant,  the  former,  as  a  rule,  cannot  recover  therefor. 

2.     :  :    RiQHT    OP    RECOVERY.      Where,    however,  the 

defendant,  before  the  injury,  discovered,  or  by  the  exercise  of  ordi- 
nary care  might  have  discovered,  plaintiff  *8  perilous  position, 
caused  by  their  concurring  negligence,  and  neglected  to  use  the 
means  at  his  command  to  prevent  the  injury,  the  defense  of  con- 
tributory negligence  is  not  available. 
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8. 


: :  ' — — .    The  recovery  in  the  foregoing  case  does 

not  rest,  however,  on  the  ground  that  the  defendant  has  heen 
guilty  of  a  second  and  independent  act  of  negligence  which  is  ^ 
the  sole  cause  of  the  injury  and  which  must  be  charged  as  a  sep- 
arate and  independent  cause  of  action,  but  on  the  ground  that 
defendant's  recklessness  and  wantonness  cannot  (on  the  score  of 
humanity)  be  excused  hj  plaintiff 's  contributory  negligence. 

: :  RAILROAD  :,PUBLIC  STREET  :  TRAVELER  ON  TRACK.      A  trav- 


5. 


6. 


eler  turning  his  vehicle  upon  a  raiiroad  track  upon  a  public  street 
of  a  city  on  which  he  has  a  right  to  travel,  is  not  guilty  of  con- 
tributory negligence  so  as  to  prevent  his  recovery  for  injuries 
received  from  a  train  colliding  with  him  in  the  rear,  because  he 
did  not  look  back  for  such  train,  unless  by  so  looking  he  would 
have  discovered  that  it  was  so  near  that  taking  into  consideration 
the  rate  of  speed  at  which  he  had  a  right  to  believe  it  to  be  moving 
and  the  other  surrounding  circumstances  it  was  imprudent  for  a 
reasonably  prudent  man  to  go  upon  the  track. 

: : :  presumption.    Such  traveler  has  the  right 


to  presume  that  railroads  will  observe  municipal  ordinances  reg- 
ulating the  speed  of  their  trains,  and  also  to  rely  on  the  fact  that 
it  is  as  much  the  duty  of  its  employes  to  look  out  for  him  on  the 
track  as  it  was  for  him  to  look  out  for  the  train. 

:  speed  op  train  :  ordinance.    The  violation  of  a  munic- 


ipal ordinance  regulating  the  speed  of  trains  -is  negligence  per  se. 


Appeal  from   St.   Louis    City  Circuit   Court. — Hon. 
Shepard  Barclay,  Judge. 

Reversed  and  remanded. 

Henry  O.  Herhel  for  appellant. 

(1)  The  court  erred  in  overruling  defendant's 
demurrer  to  the  evidence,  interposed  at  the  close  of 
plaintiff's  evidence  in  chief.  Spiva  v.  Coal  Co.^  88  Mo. 
73,  and  authorities  cited  under  second  point.  ( 2 )  The 
court  erred  in  overruling  defendant's  motion  for  a  new 
trial  for  the  reason  that  the  evidence  does  not  support, 
but  is  contrary  to,  the  verdict.  State  v.  Hunt^  91  Mo. 
490 ;  Powell  v.  Railroad^  76  Mo.  82 ;  Mathieson  v.  Mayei\ 
90  Mo.  585  ;  Stepp  v.  Railroad^  85  Mo.  233 ;  Braxton  v. 
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Railroad^  77  Mo.  458 -,  Kendrick  v.  Railroad^  81  Mo. 
621 ;  WaldheiT  v.  Railroad^  71  Mo.  618 ;  Ourley  v. 
Railroad,  93  Mo.  460 ;  Rafferty  v.  Railroad,  91  Mo. 
37 ;  Peterson  v.  Case,  18  Am,  &  Eng.  R.  R.  Cas.  581 ; 
Bene  v,  Jeantet,  129  U.  S.  683  ;  Maloy  v.  Railroad,  84 
Mo.  276  ;  Muldoney  v.  Railroad,  39  la.  622.  ( 3 )  The 
court  erred  in  overruling  the  motion  for  a  new  trial, 
because  the  verdict  is  opposed  to  physical  laws,  and 
manifests  prejudice  and  passion  on  the  part  of  the  jury. 
Spohn  V.  Railroad,  87  Mo.  74 ;  Garrett  v.  Oreenwall,  92 
Mo.  125;  Whitsett  v.  Ransom,  79  Mo.  260;  State  v. 
Woolaver,  77  Mo.  104 ;  Lockwood  v.  Railroad,  6  Am. 
&  Eng.  R.  R.  Cas.  160  ;  Stoker  v.  Railroad,  91  Mo.  517  ; 
0''  Donnell  v.  Railroad,  7  Mo.  App.  193.  ( 4 )  The  ver- 
dict is  excessive,  and  manifests  passion  or  prejudice  on 
the  part  of  the  jury. 

Wm.  C.  &  J.  C.  Jones  for  respondent. 

(1)  The  jury  found  specially  that  defendant's 
engine  struck  the  wagon  and  ran  over  plaintiflf ;  also  that 
the  train  was  running  in  excess  of  six  miles  per  hour. 
(2)  The  injury  was  caused  by  the  excessive  rate  of 
speed,  and  plaintiflf  is  entitled  to  recover  on  that  ground. 
Robertson  v.  Railroad,  84  Mo.  122  ;  Bowman  v.  Rail- 
road, 85  Mo.  539 ;  Dunn  v.  Railroad,  21  Mo.  App.  199  ; 
Kendrick  v.  Railroad,  81  Mo.  522  ;  Per  singer  v.  Rail- 
road,  82  Mo.  199.  Proof  of  the  omission  of  the  statutory 
duty  and  of  the  injury  make  a  prima  fade  case.  Turner 
tj.  Railroad,  78  Mo.  578 ;  Alexander  t>.  Railroad,  76 
Mo.  497;  Keim  n.  Transit  Co.,  90  Mo.  323.  See,  also, 
Kelly  V.  Railroad,  88  Mo.  548,  and  Taylor  v.  Railroad, 
83  Mo.  390 ;  O'  Connor  v.  Railroad,  94  Mo.  157.  Run- 
ning of  cars  in  populated  districts  at  a  rate  in  excess  of 
that  prescribed  by  the  ordinance  is  gross  negligence. 
Eswin  V.  Railroady  96  Mo.  294  ;  Reilly  v.  Railroad,  94 
Mo.  600 
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Brace,  J. — Action  for  damages  for  personal  inju- 
ries;  verdict  and  judgment  for  plaintiff  for  five  thousand 
dollars.    Defendant  appeals. 

The  petition  charged  negligence  in  defendant's 
employes  in  managing  and  operating  the  train,  which 
caused  the  injury,  specifying  failure  to  ring  the  bell  and 
running  at  a  greater  rate  of  speed  than  six  miles  an 
hour,  in  violation  of  city  ordinance.  On  the  first  act  of 
alleged  negligence  no  evidence  was  given.  The  answer 
was  general  denial,  and  a  plea  of  contributory  negli- 
gence. 

The  accident  happened  in  the  city  of  St.  Louis  on 
the  levee  between  Christy  avenue  and  Morgan  streets. 
The  evidence  for  the  plaintiff  tended  to  prove  that  the 
plaintiff  was  a  rag  peddler;  that  in  the  course  of  his 
business  he  was  pursuing  his  way  in  a  one-horse  wagon 
along  the  levee  in  the  city  of  St.  Louis,  which  lies  in  a 
general  direction  north  and  south,  and  on  which  the 
defendant's  track  was  laid,  and  on  which  it  was  operat- 
ing its  train.  He  was  going  north  on  the  levee  ;  near  the 
corner  of  Christy  avenue  and  the  levee,  he  found  the 
space  on  each  side  of  the  track  for  a  distance  of  about 
fifty  feet  occupied  by  wagons,  leaving  an  open  way 
between  them  occupied  by  defendant's  track  as  the  only 
way  for  him  to  pursue  his  journey  unobstructed.  He 
entered  this  gang-way  between  the  wagons,  drove  along 
it,  the  east  wheels  of  his  wagon  on  the  inside  of  the  west 
rail  of  the  track,  and  his  west  wheels  on  the  outside,  a 
distance  of  about  forty  or  fifty  feet  when  the  hind 
wheel  of  his  wagon  was  struck  by  the  defendant's 
engine  drawing  a  train  of  freight  cars  going  north  on  its 
track,  and  the  plaintiff  was  thrown  out  of  his  wagon,  onto 
the  west  rail  of  the  track  in  front  of  or  under  the  engine, 
which  passed  over  him  crushing  his  left  arm  and  elbow 
so  that  his  arm  had  to  be  amputated,  bruising  one  of 
his  legs,  inflicting  a  cut  over  one  of  his  eyes,  and  several 
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contusions  on  his  back*  That  at  the  time  of  the  collis- 
ion the  train  was  going  at  the  rate  of  about  fifteen  miles 
an  hour ;  that  it  did  not  stop  but  passed  on  at  the  same 
rate  ot  speed.  That  a  train  of  fifteen  loaded  cars  going 
north  on  this  grade  at  fifteen  miles  an  hour  could  not  be 
stopped  within  less  than  nijie  hundred  feet,  and  going 
at  the  rate  of  six  miles  could  not  be  stopped  within 
sixty  feet,  and  that  a  train  of  eight  loaded  cars  going 
four  or  five  miles  an  hour  could  be  stopped  within 
thirty  feet,  and  going  at  the  rate  of  fifteen  miles  an 
hour  within  from  four  hundred  to  four  hundred  and 
fifty  feet.  That  at  the  time  the  plaintiff 's  wheel  passed 
inside  the  track  he  did  not  look  back  south  in  the  direc- 
tion from  which  the  train  was  coming,  nor  afterwards 
before  he  was  struck. 

The  defendant  to  sustain  the  issues  on  its  part 
introduced  the  evidence  of  the  employes  engaged  upon 
the  train,  the  leading  witness  of  whom,  John  A.  Cook, 
testified  as  follows:  "I  was  a  switchman  and  brake- 
man  on  the  Missouri  Pacific  railway  on  the  ninth  day 
of  July  last ;  remember  of  an  accident  occurring  on  the 
afternoon  of  that  day  between  4 :  30  and  6 :  30  o'clock, 
on  the  levee  between  Morgan  street  and  Christy  avenue ; 
I  was  on  the  rear  end  of  the  rear  car  of  a  train  going 
north  on  the  levee  at  that  time  and  place  ;  I  saw  a  one- 
horse  wagon  with  three  persons  in  it  standing  near  the, 
curb-stone ;  as  the  train  was  passing  it,  the  horses  began 
to  back  and  backed  the  wagon  up  against  the  last  or 
next  to  the  last  car  of  the  train  ;  I  was  on  the  top  of  the 
rear  box  car  at  the  time,  about  thirty  feet  from  the  wagon 
and  looking  at  it ;  I  did  not  know  whether  plaintiff  was 
in  the  wagon  or  not ;  I  did  not  know  him  at  that  time ; 
when  we  came  back  I  went  in  to  see  how  seriously  he 
was  injured,  but  could  not  learn  anything  from  him  as 
he  couldn't  talk  and  would  not  tell  us  anything;  the 
wagon  did  not  tilt  up,  the  rear  wheels  backed  into  the 
car  and   the   horses   started   up    again ;  don't  know 
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whether  Kellny  fell  or  jumped  out  of  the  wagon ;  our 
train  went  up  to  Biddle  street  and  came  back  again  in 
five  or  six  minutes ;  there  were  ten  or  eleven  cars  in  the 
train— box  cars ;  the  train  was  not  moving  faster  than 
five  or  six  miles  an  hour  at  that  time  ;  the  rear  wheels 
of  the  wagon  struck  the  car  ;  the  cars  were  loaded." 

Tatley,  the  brakeman,  testified,  that  he  was  stand- 
ing on  the  front  of  the  engine  from  the  time  it  left 
Poplar  street  and  did  not  notice  any  team  on  the  track 
as  the  engine  passed  along  between  Christy  avenue  and 
Morgan  street ;  that  he  was  In  a  position  to  see  one,  if 
there  had  been  one  on  the  track  and  that  the  train  was 
running  between  four  and  six  miles  an  hour ;  that  he 
saw  the  plaintiff's  wagon  on  the  west  side  as  he  passed. 

The  fireman  and  engineer  also  testified  that  they 
were  at  their  posts,  observing  the  track  and  they  did 
not  see  plaintiff's  wagon  on  the  track,  and  that  it  was 
not  struck  by  the  engine. 

On  cross-examination,  the  engineer,  Lunderberg, 
testified  that  he  ''saw  no  obstruction  between  Christy 
avenue  and  Morgan  street  as  we  went  north  on  the  levee ; 
saw  none  from  the  bridge  to  Biddle  street.  The  way  was 
perfectly  clear,  and  if  Kellny  had  been  on  the  track  I 
would  have  seen  him." 

The  evidence  of  Donderville,  the  fireman,  was  to  the 
same  general  purport  as  the  others.  In  addition  he 
testified  that  the  train  was  loaded  with  ice  and  beer,  and 
upon  this  grade  could  be  stopped  to  prevent  an  accident 
when  going  at  the  rate  of  four  or  five  miles  an  hour 
within  sixty  feet,  and  going  at  the  rate  of  fifteen  miles 
an  hour  '*  within  five  carlengths  or  less,  say  eighty 
feet." 

It  seem  to  be  undisputed  that  the  distance  from 
the  bridge  to  the  place  of  the  accident  was  about  four 
hundred  and  fifty  feet.  That  there  was  nothing  to  pre- 
vent the  defendant's  employes  from  seeing  the  plain- 
tiff's wagon  on  the  track  ( if  it  was  on  the  track )  during 
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the  whole  time  the  train  was  passing  from  the  bridge  to 
the  place  where  the  collision  took  place. 

Upon  this  state  of  facts  the  court  upon  its  own 
motion  gave  the  following  instructions  on  the  main 
question : 

"  1.  Under  the  pleadings  and  evidence  in  this  case 
the  court  instructs  you  that,  at  and  just  before  the 
alleged  injury,  the  plaintiff  was  not  exercising  ordinary 
or  proper  care  to  avoid  injury  or  danger ;  and,  therefore, 
your  verdict  should  be  for  the  defendant,  unless  you 
further  find  the  facts  to  be  as  mentioned*  in  instruction 
two. 

"2.  If  you  find  from  the  evidence  that  in  the  early 
part  of  July,  1886,  the  plaintiff's  wagon  was  struck  by 
an  engine  of  a  train  operated  at  the  time  by  defendant 
on  the  levee  between  Christy.avenue  and  Morgan  street ; 
that  in  consequence  thereof  plaintiff  was  run  over  by 
said  engine  and  injured  ;  that  said  wagon  was  so  struck 
by  reason  of  the  fact  that  said  train  was  then  running 
at  a  rate  of  speed  greater  than  six  miles  an  hour,  and 
that  if  said  train  had  not  been  running  at  a  rate  greater 
than  six  miles  an  hour,  the  train  could  have  been 
stopped  in  time  to  have  averted  the  said  collision  with 
plaintiff's  wagon,  after  defendants  employes  in  charge 
of  said  train  had  discovered  ( or  by  the  exercise  of  ordi- 
nary care  could  have  discovered )  that  plaintiff  or  his 
wagon  was  in  danger  of  being  so  struck  ;  and.  if  you  so 
find  the  facts  to  be,  your  verdict  should  be  for  the 
plaintiff." 

The  second  was  the  only  instruction  given  present- 
ing a  theory  upon  which  the  jury  were  authorized  to 
find  for  the  plaintiff  and  it  seems  to  us  that  it  cuts  the 
throat  of  the  first.  In  the  first  the  jury  are  told  as 
matter  of  law  that  the  plaintiff  was  guilty  of  an  act  of 
negligence  that  contributed  to  his  injury,  therefore  he 
cannot  recover  ;  nevertheless  they  were  told  in  the  sec- 
ond, that  if  they  find  that  the  defendant  committed  an 
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act  of  negligence  which  also  contributed  to  his  injury, 
but  which  would  not  have  done  so  if  it  had  not  been 
committed,  then  they  will  find  for  the  plaintiJBf. 

The  whole  theory  of  plaintiff's  case  was  that  he 
was  injured  by  the  negligence  of  defendant  in  running 
its  train  at  a  greater  rate  of  speed  than  six  miles  an 
hour;  that  this  act  was  the  sole  direct  cause  of  his 
injury  ;  now;  while  to  find  the  fact  that,  if  the  defendant 
had  not  been  running  its  train  at  a  greater  rate  of  speed 
than  six  miles  an  hour,  the  injury  would  not  have 
occurred,  is  to  find  a  fact  tending  to  prove  that  the  run- 
ning of  the  train  at  a  greater  rate  of  speed  than  six 
miles  an  hour  was  a  cause  of  plaintiff's  injury,  how  can 
it  make  such  excessive  running  any  more  than  a  con- 
tributory cause,  when  plaintiff's  act  was  also  there  and 
then  present  at  the  same  time  contributing  to  the  injury  1 
The  instruction  presents  this  strange  anomaly  that, 
if  the  jury  find  that  the  wagon  was  struck  by  reason  of 
the  fact  that  said  train  was  then  running  at  a  rate  of 
speed  greater  than  six  miles  an  hour,  and  by  reason 
of  the  fact  that  the  plaintiff  was  negligently  on  the  track, 
the  plaintiff  cannot  recover,  on  the  ground  that  defend- 
ant's negligence  was  the  sole  cause  of  the  injury, 
because  of  plaintiff's'  contributory  negligence,  but,  if 
they  find  that  if  the  train  had  not  been  running  at  a 
greater  rate  of  ispeed  than  six  miles  an  hour  the  plain- 
tiff wouldn't  have  been  struck,  then  the  plaintiff  can 
recover,  although  the  injury  was  the  joint  product  of 
plaintiff's  act  of  negligence  and  this  very  negligent  act 
of  defendant.  How  can  the  fact  that  the  injury  would 
not  have  resulted  if  the  defendant  had  not  committed 
the  act  of  negligence  change  the  character  of  the  injury 
which  actually  did  occur  as  the  joint  product  of  plain- 
tiff's  and  defendant's  contributive  acts  of  negligence  as 
assumed  in  the  instructions  ? 

We  know  of  but  one  exception  to  the  rule  that 
where  an  injury  is  the  product  of  the  joint  concurring 
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acts  of  negligence  of  both  plaintiff  and  defendant  the 
plaintiff  cannot  recover,  and  that  is  an  exception  made, 
on  grounds  of  public  policy  and  in  the  interest  of 
humanity,  to  prevent  and  restrain  as  far  as  may  be  a 
wilful,  reckless  or  wanton  disregard  of  human  life  or 
limb,  or  property,  under  any  circumstances^  and  that 
is  when  the  injury  was  produced  by  the  concurrent 
negligent  acts  of  both  plaintiff  and  defendant,  yet  if  the 
defendant,  before  the  injury,  discovered  or  by  the  exer- 
cise of  ordinary  care  might  have  discovered  the  perilous 
situation  in  which  the  plaintiff  was  placed,  by  the 
concurring  negligence  of  both  parties,  and  neglected  to 
use  the  means  at  his  command  to  prevent  the  injury, 
then  his  plea  of  plaintiff 's  contributory  negligence  shall 
not  avail  him.  This  exception  proceeds  not  upon  the 
theory  that  the  defendant  has  been  guilty  of  another 
and  independent  act  of  negligence  which  is  the  sole 
cause  of  the  injury  and  which  must  be  charged  as  a 
separate  and  independent  cause  of  action,  but  upon  the 
ground  that  the  negligence  he  was  then  in  the  very  act 
of  perpetrating  was  characterized  by  such  recklessness, 
wilfulness  or  wantonness  as  that  he  shall  not  be  heard 
to  say  that  the  plaintiff  was  also  guilty  of  contributory 
negligence. 

In  this  case  it  is  contended  by  counsel  for  the 
defendant  that  conceding  plaintiff's  theory  of  the  facts 
to  be  true,  that  the  evidence  tends  to  show  that  defend- 
ant's employes  if  they  had  been  in  the  exercise  of  ordi- 
nary care  could  have  discovered  the  plaintiff's  wagon 
on  the  track  in  time  to  have  prevented  the  accident, 
and  that  it  could  have  been  prevented,  if  they  with 
promptness  after  such  discovery  had  used  the  means  at 
their  command  to  stop  the  train ;  therefore  the  sole 
cause  of  the  injury  was  the  negligence  of  the  defendant 
in  failing  to  discover  the  perilous  situation  of  the  plain- 
tiff, and  thereafter  failing  to  use  the  means  at  their 
command  to  prevent  the  injury,  and  as  the  plaintiff 's 
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petition  did  not  contain  a  count  charging  this  negligence 
as  a  separate  and  independent  cause  of  action,  the 
plaintiff  cannot  recover.  This  view  seems  on  the  trial 
to  have  been  acquiesced  in  by  counsel  for  the  plaintiflf 
and  adopted  by  the  court,  and  perhaps  led  to  the 
anomalous  instruction  in  the  case,  and  was,  we  think, 
a  misapprehension  of  the  principle  upon  which  a  recov- 
ery is  permitted  for  an  injury  resulting  from  concurrent 
acts  of  negligence  of  plaintiff  and  defendant,  but  which 
might  have  been  avoided  if,  after  the  consequences  of 
such  negligence  became  apparent  to  the  defendant,  or 
ought  to  have  been  known  to  him,  he  failed  to  use  the 
means  at  his  command  to  prevent  it.  What  has  been 
said  is  upon  the  theory  that  the  first  instruction  ought 
to  have  been  given. 

But,  on  the  facts  in  the  case,  could  the  court,  as  a 
matter  of  law,  declare  that  the  plaintiff  was  guilty  of 
such  contributory  negligence  as  to  prevent  his  recovery  1 
The  plaintiff  was  i^o  trespasser ;  he  was  where  he  had  a 
right  to  be,  as  much  right  as  the  defendant ;  he  was  pursu- 
ing his  way  along  one  of  the  most  crowded  public  streets 
of  the  city,  along  which  defendant's  track  was  laid  ;  he 
came  to  a  point  in  the  street  where  it  was  blocked  by 
wagons  for  a  short  distance  on  both  sides.  The  only 
way  open  to  him  was  the  space  occupied  by  the  defend- 
ant's track,  and  a  narrow  margin  between  the  wagons 
and  the  track ;  in  order  to  get  over  this  space  to  the 
open  street  beyond,  a  distance,  say,  about  fifty  feet,  he 
turns  his  team  a  little  to  the  right,  which  causes  the 
right  wheels  to  pass  within  one  rail  of  the  track  a  short 
distance,  and  in  less  time,  probably,  than  a  minute,  he 
reaches  the  open  street  again,  turns  to  the  left,  his  fore 
wheel  passes  out  over  the  rail,  the  hind  wheel  is  caught 
by  the  engine  before  it  gets  entirely  clear  of  the  pass- 
way  of  the  train,  is  '•  tilted  up"  and  he  is  thrown  under 
the  wheels,  the  train  running,  at  the  time,  at  the  rate 
of  fifteen  miles  an  hour.  This  was  the  case  the  plain- 
tiff's evidence  tended  to  make.     K  it  be  true  that  the 
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train  was  going  at  the  rate  of  fifteen  miles  an  hour^ 
confessedly  he  would  have  gotten  clear  of  the  track 
without  injury  if  the  train  had  only  been  going  six 
miles  an  hour.  Now,  what  act  of  negligence  had  he 
been  guilty  of  that  warranted  the  court  in  declaring,  as 
matter  of  law,  that  he  could  not  recover?  That,  just 
before,  and  while,  making  his  brief  passage,  he  did  not 
look  behind  him  for  an  approaching  train. 

When  can  one  be  said  to  be  guilty  of  negligence 
that  will  per  se  prevent  a  recovery  because  he  does  not 
look  behind  him  for  a  train  approaching  him  from  the 
rear  before  turning  upon  a  railroad  trkck  along  a  public 
street,  on  which  he  has  a  perfect  right  to  travel  ?  And' 
whose  duty  is  it  simply  to  make  way  for  such  train  ? 
We  should  say,  when  by  so  looking,  he  would  have 
discovered  that  the  train  was  approaching  him  at 
such  a  distance  that  probably  he-  could  not,  if  he 
got  upon  the  track,  move  out  of  its  way  in  time  for 
it  to  pass  him  without  striking  him.  He  would  be 
guilty  of  negligence  if,  upon  looking,  he  had  discovered 
that  the  train  was  so  near  that,  at  the  rate  of  speed 
he  might  expect  it  was  traveling,  it  would  be  hazardous 
for  him  to  turn  upon  the  track,  and  he  is  negligent 
in  not  looking  only  because  by  looking  he  would  have 
discovered  that,  taking  into  consideration  the  speed  he 
was  traveling  at,  the  distance  he  had  to  go  on  the  track, 
the  distance  he  was  from  the  train,  the  rate  of  speed  he 
had  a  right  to  believe  the  train  was  traveling,  it  would 
appear  to  a  reasonably  prudent  man  to  be  dangerous  for 
him  to  drive  on  the  track. 

These  are  all  questions  of  fact  to  be  passed  upon  by 
the  jury  in  the  light  of  the  established  law,  "that  the 
violation  of  municipal  ordinances  which  regulate  the 
speed  of  trains  is  negligence  per  se^  and  that  every 
person  on  a  public  street  in  a  municipality  has  a  right 
to  presume  that  the  railroad  will  obey  such  ordinances. 
Schlereth  v.  Railroad^  96  Mo.  509 ;  Eswin  v.  Railroad^ 
96  Mo.  290. 
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It  must  be  remembered  that  the  plaintiff  was  no 
trespasser ;  he  was  not  crossing  a  railroad  track  at  a 
point  where  the  train  might  be  run  at  an  unlimited  rate 
of  speed.  He  had  but  about  fifty  feet  to  go.  He  had  a 
right  to  rely  upon  the  fact  that  no  train  would  be  run 
on  that  track  at  a  greater  rate  of  speed  than  six  miles 
an  hour.  That  it  was  as  much  the  duty  of  the  railroad 
employes  to  look  out  for  him  on  the  track  as  it  was  for 
him  to  look  out  for  a  train.  Eswin  v.  Railroad^  supra. 
The  evidence  in  this  record  does  not  show  at  what  gait 
he  was  traveling,  nor  how  far  the  train  was  behind  him 
when  he  turned  his  wheel  inside  the  rail.  He  may  have 
acted  imprudently  in  attempting  to  make  the  passage 
in  the  manner,  and  at  the  time,  he  did,  "but  we  think 
the  question,  whether  he  did  or  not,  should  have 
been  passed  upon  by  the  jury  in  the  light  of  all  the 
facts  and  circumstances  in  the  case.  There  are  risks 
"which  the  most  prudent  man  may  take  ;  and  the  plain- 
tiff is  not  to  be  barred  of  recovery  if  he  adopted  a  course 
that  the  most  prudent  man  would  have  taken  under  the 
circumstances.  Kelly  v.  Railroad^  70  Mo.  604 ;  &mith 
V.  Railroad^  61  Mo.  688 ;  Meyer  t?.  Railroad^  40  Mo.  151. 

Paraphrasing  the  language  of  this  court  in  the  last 
case,  it  may  be  said  that  the  proposition  is  monstrous 
that,  because  a  man  does  not  "look,"  although  that  is 
not  the  proximate  cause  of  the  injury,  he  is  placed 
beyond  the  pale  of  legal  protection.  He  can  be  placed 
beyond  the  pale  of  such  protection,  not  simply  because 
he  did  not  look,  but  because  if  he  had  looked  he  would 
have  discovered  such  a  condition  of  affairs  as  that  it 
would  have  been  imprudent  for  him  to  pursue  the 
course  which  he  did  pursue,  and  in  which  he  met  with 
the  injury.  If,  by  looking,  he  would  not  have  discov- 
ered such  a  state  of  affairs,  his  failure  to  look  cannot  be 
the  proximate  cause  of  his  injury. 

This  was  evidently  a  diflBcult  case  to  try ;  the  plain- 
tiff and  his  witnesses  were  Poles,  some  of  whom  could 
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not  speak  the  English  "language,  and  the  others  but 
imperfectly.  Prom  the  record  here,  it  is  difficult  to 
clearly  understand  the  actual  situation  at  the  time  the 
accident  happened,  but  we  do  not  think  it  was  tried  on 
the  correct  theory,  and,  if  we  have  been  able  to  properly 
appreciate  the  force  of  the  evidence  as  it  appears  in  this 
record,  an  instruction  ought  to  have  been  given,  sub- 
mitting to  the  jury  the  question  of  plaintiff's  alleged 
contributory  negligence,  and  one  submitting  the  ques- 
tion whether  the  defendant's  employes  could,  by  the 
exercise  of  reasonable  care,  have  discovered  his  situ- 
ation, and  thereafter  have  stopped  the  train  in  time  to 
have  prevented  the  accident.  The  instructions  upon 
the  defendant's  theory  of  the  case,  as  well  as  the  other 
instructions,  are  unobjectionable. 

Por  error  in  the  instructions  quoted,  the  judgment 
will  be  reversed,  and  the  cause  remanded  for  a  new 
trial,  with  the  concurrence  of  Ray,  C.  J.,  and  Black, 
J.;  Sherwood,  J.,  concurring  in  the  result;  Barclay, 
J.,  not  sitting. 


Silver  v.  The  Missouri  Pacific  Railway  Company, 

Appellant. 

1.  Draw  Bridge:  OBsraucnoN  of  NAviaAXiON:  act  OFCONGEEas. 
A  bridge  company  built  a  bridge  over  the  Missouri  river,  under 
authority  of  an  act  of  congress,  which  provided  that  such  bridge 
should  not  interfere  with  the  free  navigation  of  the  river,  beyond 
what  was  necessary  in  order  to  carry  into  effect  the  rights  and 
privileges  granted  by  the  act ;  that  if  built  as  a  draw  bridge  it 
should  be  a  pivot  draw  bridge  with  the  draw  over  the  mam  chan- 
nel of  the  river  at  an  accessible  and  navigable  point,  and  with 
spans  of  certain  length  on  each  side  of  the  pivot  pier  and  that  the 
piers  should  be  parallel  with  the  current.  The  bridge  company 
built  their  bridge  with  two  draw-rests,  one  above  and  the  other 
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below  the  pivot  pier  and  one  hundred  and  forty  feet  distant  from 
it.  Afterwards  the  bridge  company  leased  the  bridge  structure  to 
the  defendant.  Three  years  after,  plaintifTs  boat,  while  attempt- 
ing to  go  through  the  draw  during  a  high  stage  of  water,  was 
driven  against  one  of  the  piers  by  the  current  and  sunk.  The 
plaintiff  charged  that  the  piers  were  not  parallel  to  the  current 
and  that  the  draw-rests  above  the  bridge  caused  a  cross-current 
which  drove  the  boat  against  the  pier.  Held,  that  if  the  bridge 
was  so  built  that  the  piers  were  parallel  to  the  usual  and  ordinary 
course  of  the  current  it  was  a  sufficient  compliance  with  the  act, 
and  this  question  was  properly  one  for  the  jury. 

2.     : :  WHEN  LAWFUL  STRUCTURE.    Bridges  built  under 

and  pursuant  to  the  terms  of  an  act  of  congress  are  lawful 
structures. 

8.     : :   NyilSANCJE.    An  act  of  congress  authorizing   a 

partial  obstruction  of  navigation  will  not,  however,  protect  an 
impediment  not  contemplated  by  the  statute,  and  any  excess  in 
the  exercise  of  the  powers  granted  by  which  navigation  is 
impaired  becomes  a  nuisance  pro  tanto. 

4.     :  RIGHT  TO  BUILD :  ESSENTIAL  PARTS  OP.    The  declarations 

in  an  act  of  congress  that  the  bridge  should  not  interfere  with  the 
free  navigation  of  the  river  beyond  what  was  necessary  to  carry 
into  effect  the  rights  and  privileges  thereby  granted,  as  well  as 
the  grant  of  the  right  to  build  the  bridge,  include  the  right  to 
maintain  such  structures  as  are  essential  parts  of  it. 

6.  XTnlawful  Bridge :  burden  op  proof.  Thejburden  of  proof  is  on 
plaintiff  to  show  that  the  bridge  does  not  conform  to  the  require- 
ments of  the  law. 

6.  Draw  Bridge:  unauthorized  structures.  There  being  no 
evidence  tending  to  show  that  the  draw-rests  were  unauthorized 
structures,  that  issue  should  not  have  been  submitted  to  the  jury. 

7. .  NUISANCE :  knowledge  of  by  lessee.    The  plaintiff,  in 

order  to  recover,  must  show  that  defendant,  who  was  a  lessee  of 
the  bridge,  had  notice  or  knowledge  of  the  fact  that  the  piers  of 
the  bridge  were  not  parallel  to  the  current  of  the  river ;  but  such 
notice  or  knowledge  may  be  shown  by  facts  and  circumstances, 
and  not  necessarily  by  direct  evidence.    [Barclay,  J. ,  diaaenting.] 

8.     : :  JURISDICTION  of  state  court.    When  the  act  of 

congress  under  which  a  draw  bridge  was  built  provides  that, 
where  any  litigation  arises  from  any  obstruction  or  alleged 
obstructions  to  the  free  navigation  of  the  river,  the  case  may  be 
tried  in  the  district  court  of  the  United  States  in  which  any 
portion  of  said  bridge  or  obstruction  touches,  such  provision  does 
not  divest  the  state  courts  of  jurisdiction  of  such  causes. 
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Appeal  from  LaFayette  Circuit  Court. — Hon.  Richard 
Field,   Judge. 

Reversed  and  remanded. 

Wm.  S.  Shirk  and  Thos.  J,  Portis  for  appellant. 

( 1 )  The  circuit  court  erred  in  overruling  defend- 
ant's motion  in  arrest  upon  the  first  ground  therein 
stated.  The  district  court  of  the  United  States  had  sole 
jurisdiction  over  the  subject-raatter  of  this  action.  The 
circuit  court  of  Cooper  county,  and  the  other  circuit 
courts  to  which  the  same  was  taken  by  change  of  venue 
had  no  jurisdiction.  In  the  case  of  Missouri  Hiver 
PdcJcet  Co,  V.  Railroad^  79  Mo.  478,  the  attention  of 
this  court  does  not  seem*  to  have  been  called  to  the  evi- 
dent intention  of  congress,  to  give  exclusive  jurisdiction 
in  all  cases  such  as  this,  arising  under  the  act,  to  the 
courts  of  originjil  admiralty  jurisdiction,  viz.:  ITie 
district  court  of  the  United  States.  That  case  is  not, 
therefore,  conclusive,  and  should  be  overruled.  ( 2 )  The 
court  erred  in  overruling  defendant's  demurrer  to  the 
plaintiflE 's  evidence,  at  the  close  of  plaintiff's  case,  and 
in  overruling  defendant's  motion  for  a  new  trial,  upon 
the  eighth  ground  therein,  that  the  verdict  is  not  sup- 
ported by  the  evidence.  First,  The  sunken  floats  as 
a  cause  of  action  was  withdrawn  by  plaintiff  and  no 
evidence  offered  in  support  thereof.  Second.  There 
was  no  evidence,  whatever,  that  the  upper  draw-rest 
was  not  a  necessary  part  of  the  bridge.  Upon  .this  alle- 
gation there  was  a  total  failure  of  proof.  Third.  As 
to  the  only  remaining  ground  of  recovery,  viz.:  That 
the  piers  of  the  bridge  were  not  built  parallel  with  the 
current  of  the  river.  The  plaintiff  introduced  no  evi- 
dence, whatever,  showing  or  tending  to  show  that  the 
defendant,  as  lessee,  managing  and  controlling  said 
bridge,  ever  had  any  notice,  knowledge  or  information, 
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that  the  piers  of  said  bridge  were  not  built  parallel 
with  the  current  of  the  river.  Nor  does  defendant's 
evidence  disclose  any  such  notice,  knowledge  or  infor- 
mation on  defendant's  part.  Without  evidence  estab- 
lishing or  tending  to  prove  such  notice,  knowledge 
or  information,  the  verdict  cannot  stand.  Finney  v. 
Berry ^  61  Mo.  359  ;  Dickson  v.  Hailroad^  71  Mo.  576  ; 
Wayland  v.  Railroad^  76  Mo.  648 ;  McOowcm  v.  Rail- 
Toad^  23  Mo.  App.  203  ;  Railroad  v.  Railroad,  61 N.  Y. 
673 ;  Orommelin  v.  Coxe,  30  Ala.  318 ;  Origsbyv.  Water 
Co.,  40  Cal.  396 ;  Nichols  v.  City  of  Boston,  98  Mass. 
39 ;  Johnson  t?.  Lewis,  13  Conn.  303 ;  Woodman  v. 
Tufts,  9  N.  H.  91;  Snow  v.  Cowles,  22  N.  H.  296; 
Pillsbury  v.  Moore,  44  Maine,  164  ;  Dodge  v.  Stacy,  39 
Vt.  668;  Fowle  v.  New  Haven  Co,,  107  Mass.  366; 
Paper  Co.  t).  Dean,  123  Mass.  269 ;  Prentis  v.  Wood, 
132  Mass.  488  *;  Maenner  v.  Carroll,  46  Md.  193 ;  Plu- 
mer  v. '  Harper,  14  Am.   Dec,   pp.   338-9  and  340-1. 

(3)  And  the  mere  fact  that  the  piers  may  not  have 
been  built  parallel  to  the  current,  and  may  not  have 
so  stood  on  the  thirtieth  day  of  June,  1883,  is  not  in 
and  of  itself  such  notice  or  knowledge,  as  to  render 
the  defendant  liable  as  lessee  of  said  bridge.  Said  piers 
may  have  stood  otherwise  than  exactly  or  even  sub- 
stantially parallel,  and  defendant  yet  be  wholly  ignorant 
of  it.  It  must  be  shown  that  defendant  had  knowledge 
or  notice  that  the  piers  did  not  stand  parallel  with 
the  current  and  so  constituted  a  nuisance.  See 
authorities  to  point  2,  supra,  all  of  which  are  in  point. 

(4)  The  court  unquestionably  erred  in  giving  to  the 
jury  the  first  instruction  given  for  the  plaintiff.  This 
instruction  entirely  ignores  the  question  of  notice  or 
knowledge  on  defendant's  part,  but  tells  the  jury  that 
if  the  piers  were  not  originally  constructed  parallel 
with  the  current,  and  that  that  fact  caused  the  accident 
to  plaintiff's  boat,  then  the  defendant,  as  lessee  of  said 
bridge,  is  liable,  etc.  Such  is  not  the  law.  See  author- 
ities cited  to  second  point,  supra,    ( 6 )  The  court  erred 
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in  giving  plaintiflE's  second  instruction,  and  in  refusing 
to  give  the  fourteenth  instruction  prayed  for  by  defend- 
ant. There  was  no  evidence,  whatever,  on  which  to 
base  said  second  instruction  for  the  plaintiff.  And 
there  being  no  evidence  that  the  up-stream  draw-rest 
was  not  a  necessary  part  of  the  bridge,  the  court  should 
have  withdrawn  that  matter  from  the  consideration  of 
the  jury.  It  is  impossible  to  tell  whether  the  jury  based 
their  verdict  on  that  allegation  or  not.  At  least  it 
should  not  have  been  left  an  open  question  before  them. 
Nolan  V.  ShicJcUy  3  Mo.  App.  300  ;  Oharlfis  v.  Patchy 
87  Mo.  451 ;  Sunt  v.  Railroad,  89  Mo.  607.  ( 6 )  And 
the  third  instruction  given  for  the  plaintiflf  is  objection- 
able, not  only  for  the  same  reason,  but  because  it  tells 
the  jury  that  said  draw-rest,  even  if  necessary  as  a 
"protection"  to  the  bridge,  was  still  an  illegal  struct- 
ure. (7)  PlaintiflE's  fifth  instruction  should  not  have 
been  given,  and  defendant's  tenth  and  eleventh  instruc- 
tions which  were  refused  should  have  been  given.  If  ^ 
the  bridge  was  originally  erected  according  to  the  act  of 
congress,  then  the  congress  of  the  United  States,  by  the 
terms  of  the  enabling  act,  is  the  only  power  having 
authority  to  order  it  changed.  And  until  so  ordered  to 
be  changed,  said  bridge  continues  to  be  a  lawful  struct- 
ure. Defendant,  as  lessee,  is  not  liable  for  any  change 
of  the  current  of  the  river  since  the  construction  of  the 
bridge,  and  until  congress  determines  that  it  shall  be 
changed  they  are  authorized  to  use  and  maintain  it. 

Cosgrove  <6  Johnston  and  Draffen  &  Williams,  for 
respondent. 

(1)  The  court  below  had  jurisdiction  of  this 
case.  The  act  of  congress  authorizing  the  construction 
of  the  Boonville  bridge  did  not  confer  exclusive  juris- 
diction upon  the  district  court  of  the  United  States. 
This  is  no  longer  an  open  question.  Act  of  Congress, 
approved  May  11,  1872;   Packet  Co.  v.  Railroad,  79 
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Mo.  478;  Railroad  v.  Packet  Co.,  125  U.  S.  260.  (2) 
The  burden  is  upon  the  party  who  maintains  an 
obstruction  to  the  navigation  of  a  public  river  to  show 
legal  justification  for  so  doing.  Packet  Co.  v.  JRailroad, 
1  McCrary,  281 ;  Railroad  v.  Railroad,  37  Fed.  Rep. 
129.  It  is  not  necessary  to  allege  or  prove  that  notice 
of  a  nuisance  has  been  given,  provided  you  allege  and 
prove  knowledge  of  its  continuing  existence.  McGowan 
??.  jRaz'ZroaeZ,  23  Mo.  App.  203.  (3)  Instructions  numbers 
1  and  2  asked  by  the  plaintiff  were  properly  given,  and 
defendant' 8  instruction  number  14  was  properly  refused. 
The  burden  was  on  the  defendant  to  show  that  the 
draw- rests  were  authorized  by  acts  of  congress.  It  was 
for  the  jury  to  say  what  weight  should  be  given  to 
the  opinions  of  defendant's  experts  on  the  question 
whether  the  draw-rests  were  necessary  for  the  protec- 
tion of  the  bridge.  Dugan  v.  Bridge  Co,,  27  Pa.  St. 
303 ;  Kenney  v.  Railroad,  80  Mo.  578  ;  Brown  v.  Rail- 
.road,  13  Mo.  App.  462;  Sappington  v.  Railroad,  14 
Mo.  App.  86.  Respondent's  first  and  sixth  instruc- 
tions submitted  to  the  jury  in  terms  the  question  as  to 
whether  the  upper  draw-rest  was  a  necessary  part  of  the 
bridge  and  all  of  its  instructions  ignored  the  questions 
of  notice  so  persistently  urged  now.  One  cannot  be 
heard  to  complain  of  a  supposed  error  in  the  instruc- 
tions of  his  adversary,  when  his  own  contain  the  same 
alleged  defect.  Holmes  v.  Braidwood,  82  Mo.  610-15 ; 
Noble  V.  Blount,  77  Mo.  233 ;  Fairbanks  v.  Long,  91 
Mo.  628;  Soldans  v.  Railroad,  23  Mo.  .App.  516.  (4) 
The  respondent's  third  instruction  was  correct.  The 
defendant  had  the  right  to  maintain  a  bridge  built  in 
accordance  with  the  act  of  congress,  and  nothing  more. 
It  had  no  authority  to  maintain  in  said  river  obstruc- 
tions to  its  free  navigation,  that  might  be  mere  conven- 
iences to,  or  protection  for,  said  bridge.  Upon  such 
a  latitudinarian  construction  the  entire  river  could 
be  closed.    Packet  Co.  v.  Railroad,  1  McCrary,  281; 
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Dugan  v.  Bridge  Co.,  28  Penn.  St.  303.  (5)  Appel- 
lant's seventh  ground  for  reversal  is  wholly  untenable. 
There  was  no  evidence  of  any  change  in  the  current 
above  and  through  the  bridge  since  it  was  built,  nor  of 
any  change  in  the  construction  of  the  bridge  since  its 
erection.  The  appellant's  instructions  submitted  to  the 
jury  the  same  identical  issues  as  those  in  the  instruc- 
tions given  for  respondent.  ( 6 )  After  witnesses  had 
testified  that  there  had  been  no  change  in  the  current  of 
the  river  above  and  through  the  bridge  from  the  time  of 
its  construction  down  to  the  time  of  the  accident  and 
to  the  date  of  the  trial,  it  was  perfectly  proper  for  the 
court  to  permit  the  witness  Weeden  and  others  to  explain 
the  course  of  the  current,  with  reference  to  the  bridge 
in  1886  and  1886.  Nisbet  v.  Gardner,  39  N.  W.  Rep. 
516 ;  Railroad  v.  Marion,  2  West.  Rep.  234. 

Black,  J. — The  plaintiff  brought  this  suit  in  the 
Cooper  circuit  court  to  recover  damages  for  the  loss  of 
his  steamboat,  occasioned  by  injuries  received  while 
passing  through  the  bridge  over  the  Missouri  river  at 
Boonville.  The  plaintiflE  recovered  a  judgment  on  the 
second  trial  in  the  LaFayette  circuit  court  for  fourteen 
thousand  dollars. 

The  act  of  Congress  of  May  11,  1872  ( 17  U.  S.  Stat, 
at  L.  99 ),  authorized  the  Boonville  Bridge  Company  to 
build  a  bridge  for  the  use  of  railroads  over  the  river  at 
Boonville  under  the  limitations  therein  provided.  The 
act  then  provides,  among  other  things,  "that  said 
bridge  shall  not  interfere  with  the  free  navigation  of 
said  river  beyond  what  is  necessary  in  order  to  carry 
into  effect  the  rights  and  privileges  hereby  granted." 
It  is  further  declared  that  if  the  bridge  is  built  as  a 
draw  bridge  it  "  shall  be  constructed  as  a  pivot  draw 
bridge,  with  a  draw  over  the  main  channel  of  the  river 
at  an  accessible  and  navigable  point,  and  with  spans  of 
not  less  than  one  hundred  and  sixty  feet  in  length  in 
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the  clear  on  each  side  of  the  central  or  pivot  pier  of  the 
draw,  *  *  *  and  the  piers  of  said  bridge  shall  be 
parallel  with  the  current  of  the  river." 

It  is  further  declared  "that  any  bridge  constructed 
under  this  act,  and  according  to  its  limitations,  shall  be 
a  lawful  structure,"  and  "that  the  structure  herein 
authorized  shall  be  built  under  and  subject  to  such 
regulations  for  security  of  navigation  of  said  river  as 
the  secretary  of  war  shall  prescribe ;  and  said  structure 
shall  be  at  all  times  so  kept  and  managed  as  to  offer 
reasonable  and  proper  means  for  the  passage  of  vessels 
through  and  under  said  structure  and  the  said  struc- 
ture shall  be  changed  at  the  cost  of  the  owners  thereof, 
from  time  to  time  as  congress  may  direct,"  etc. 

The  bridge  was  built  in  1873  by  the  Boonville 
Bridge  Company  as  a  draw  bridge,  and  the  spans  con- 
form in  length  to  the  act  of  congress.  There  are  also 
two  draw-rests,  as  they  are  called,  one  above  and  the 
other  below  the  pivot  pier,  each  at  a  distance  of  one 
hundred  and  forty  feet  from  it.  They  are  wooden 
structures  filled  with  stone  and  rise  above  the  surface 
of  the  water  and  are  twenty-four  or  twenty-five  feet 
wide ;  the  length  does  not  appear  to  be  given  in  the 
evidence.  After  the  bridge  was  built  by  the  Boonville 
Bridge  Company  it  was  leased  to  the  Missouri,  Kansas 
and  Texas  Railway  Company,  and  by  that  company 
leased  to  the  defendant.  The  admission  in  the  case  is, 
that  defendant  has  maintained  and  controlled  the 
bridge  without  change  in  the  construction  of  the  piers 
or  draw-rests  since  December,  1880. 

The  plaintiff's  boat  attempted  to  go  down  stream 
through  the  draw  on  June  30,  1883,  at  a  very  high  stage 
of  water  and  was  thrown  over  against  the  stone  pier 
south  of  the  pivot  pier  and  received  injuries  from  which 
she  became  disabled  and  sunk  in  less  than  an  hour. 
The  substantial  charges  relied  upon,  as  grounds  of 
recovery  on  the  trial,  are,  that  the  piers  of  the  bridge 
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were  not  parallel  with  bnt  diagonal  to  the  current  of 
the  river ;  that  the  up-stream  draw-rest  was  not  author- 
ized by  the  act  of  congress;  that  these  obstructions 
caused  a  cross-current  to  flow  towards  the  south  or 
Boouville  shore;  and  that  the  plaintiff 's  boat  was 
thrown  against  the  south  shore  pier  by  reason  of  these 
obstructions  and  cross-current.  The  answer  set  up 
mismanagement  and  contributory  negligence  on  the 
part  of  the  servants  of  the  plaintiff  in  charge  of  the 
boat. 

The  evidence  for  the  plaintiff  tends  to  show  that 
the  channel  of  the  river  is  along  the  south  or  Boonville 
shore  for  a  considerable  distance  above  the  bridge,  that 
it  begins  to  leave  that  shore  about  three  hundred  yards 
above  the  bridge  and  goes  in  a  northeast  direction 
striking  the  Howard  county  shore  about  one  mile  below 
the  bridge.  Many  witnesses  testified  that  there  has 
been  no  change  in  the  current  since  the  bridge  was 
built,  and  that  the  piers(  and  draw-rests  are  not  and 
never  have  been  parallel  with  the  current.  Some  of 
them  say  the  current  runs  diagonally  between  the  piers, 
and  others  a  little  quartering.  A  county  surveyor  testi- 
fied that  the  bridge  did  not  stand  at  right  angles  with 
the  current  by  ten  or  eleven  degrees.  There  is  also 
evidence  tending  to  show  that  the  effect  of  the  water 
striking  the  draw-rest  at  an  angle  is  to  create  a  cross- 
current towards  the  Boonville  shore  and  that  this  cross- 
current makes  it  difficult  to  go  through  the  draw  with 
a  steamboat. 

The  evidence  introduced  on  the  question  of  contrib- 
utory negligence  and  in  refutation  of  it  tends  to  show 
that  to  go  down  stream  through  the  draw  it  is  necessary 
to  go  out  from  the  south  shore  some  distance  above  the 
bridge  and  then  get  in  line  with  the  draw  when  open 
and  to  steer  close  to  it.  On  the  other  hand  the  evidence 
of  the  engineers  who  built  the  bridge  is,  that  they 
placed  floats  in  the  water  and  in  this  way  got  the  line 
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of  the  current,  and  placed  the  bridge  at  right  angles  to 
this  line,  and  that  the  piers  are  and  always  have  been 
parallel  with  the  current.  Their  evidence  is  supported 
by  that  of  many  other  persons,  some  of  whom  are  river 
men,  and  accustomed  to  direct  boats  through  the  draw. 

The  plaintiff  offered  no  evidence  tending  to  show 
that  the  draw-rests  were  not  necessary  parts  of  the 
bridga  For  the  defendant  Wm.  Sooy  Smith,  a  civil 
engineer  of  vast  experience  in  building  bridges  of  the 
character  of  the  one  in  question,  testified :  "Think  the 
draw-rests  were  a  necessary  part  of  the  bridge,  to  pro- 
tect the  bridge,  and  they  are  every  where  used  in  navi- 
gable streams  almost  without  exception  ;  I  do  know 
of  a  few  exceptions.  I  shall  say  at  least  nine-tenths  of 
the  large  bridges  have  such  protections  ;  they  serve  as  a 
directrix  to  aid  the  boat  in  passing  through.  Without 
such  protections  the  boat  might  run  under  the  bridge 
and  the  top  hamper  be  cut  away ;  they  keep  the  boat 
from  drifting  under  the  bridge."  The  evidence  of 
many  other  experienced  persons  is  that  the  draw-rests 
are  a  protection  to  the  boats  and  to  the  bridge  and  also 
protect  the  pivot  pier  from  drift  wood.  It  seems  the 
draw  does  not  rest  upon  these  wooden  structures  when  it 
is  open,  save  in  case  of  undergoing  repairs.  The  plans 
of  this  bridge  were  approved  by  the  secretary  of  war. 

1.  It  is  unnecessary  to  set  out  the  many  instruc- 
tions given  and  refused.  The  substance  of  those  given 
for  the  plaintiff  is.  that  if  the  piers  were  not  parallel 
with  the  current,  or  if  the  upper  draw-rest  was  not  a 
necessary  part  of  the  bridge,  then  and  in  either  event 
the  act  of  congress  furnished  no  justification  for  the 
maintenance  of  the  bridge  and  draw-rest.  The  defend- 
ant insists  that  the  evidence  offered  by  the  plaintiff  to 
show  that  the  piers  were  not  originally  parallel  ^ith  the 
current  is  unreliable,  unworthy  of  credence,  and  not 
8ufl5cient  to  support  the  verdict. 

While  the  evidence  produced  by  the  defendant  is 
direct  to  the  point  that  the  piers  were  and  are  parallel 
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to  the  current,  still  there  is  much  evidence  of  a  contrary- 
character.  It  is  enough  to  say  that  this  question  was 
properly  submitted  to  the  jury.  We  may  add  however 
that  the  spirit  and  fair  meaning  of  the  bridge  act  can 
only  be  ascertained  by  reading  its  provisions  in  the 
light  of  the  subject-matter  of  which  the  act  treats.  The 
course  of  the  current  of  the  river  varies  to  some  extent 
at  different  seasons  of  the  year,  and  it  was  impossible 
to  place,  the  piers  so  that  they  would  be  at  all  times  in 
an  exact  line  with  the  current.  If  located  fairly  and 
substantially  parallel  with  the  usual  and  ordinary 
course  of  the  current  that  is  sufficient. 

2.  The  next  contention  is  that  there  is  no  evidence 
tending  to  show  that  the  up-stream  draw-rest  was  not  a 
necessary  part  of  the  bridge.  This  objection  is  met  by 
plaintiff  with  the  argument  that  there  is  nothing  in  the 
act  of  congress  expressly  granting  the  right  to  build 
the  draw-rests,  and  the  burden  of  the  proof  is  upon 
defendant  to  show  that  they  were  necessary  parts  of 
the  bridge,  and  it  was  for  the  jury  to  say  whether  they 
believed  the  defendant's  witnesses.  The  vice  of  the 
argument  lies  in  the  statement  that  the  burden  of  proof 
was  upon  the  defendant.  The  great  mass  of  the  com- 
merce of  the  Missouri  valley  is  carried  up  and  down 
and  across  and  beyond  the  river  by  means  of  railroads. 
It  is  common  information  that  the  commerce  floated  on 
the  river  is  but  a  drop  in  the  bucket.  Congress  has 
recognized  this  existing  state  of  affairs,  and  has  exer- 
cised its  power  and  granted  the  right  to  railroad  and 
other  corporations  to  build  numerous  bridges  over  the 
river ;  some  of  them  are  draw  bridges  and  others  have 
continuous  spans. 

Bridges  built  under  and  pursuant  to  the  terms  of 
these  acts  are  lawful  structures.  An  act  of  congress 
authorizing  a  partial  obstruction  of  navigation  will  not, 
however,  protect  an  impediment  not  contemplated  by 
the  statute,  and  any  excess  in  the  exercise  of  the  pow- 
ers granted,  by  which  navigation  is  impaired,  becomes 
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a  nuisance  pro  tdnto.  Missouri  River  Packet  Co.  v. 
Mailroad^  79  Mo.  478 ;  Gould  on  Waters,  sec.  134.  Now 
in  looking  to  the  pleadings,  from  the  petition  to  the 
reply,  we  find  it  to  be  admitted  that  the  bridge  in  ques- 
tion was  built  by  authority  of  the  act  before  mentioned. 
The  terms  and  conditions  of  that  act  are  as  well  known 
to  the  plaintiff  as  to  the  defendant,  and  when  the  plain- 
tiff seeks  to  recover  on  the  ground  that  the  terms 
thereof  have  been  exceeded,  it  devolves  upon  him  to 
show  that  the  bridge  does  not  conform  to  the  require- 
ments of  the  law.  In  other  words  the  burden  of  proof 
is  upon  him  in  this  as  in  other  cases. 

The  act  of  congress  does  not  make  any  mention  of 
draw-rests,  but  it  says  the  bridge  shall  not  interfere 
with  the  free  navigation  of  the  river  beyond  what  is 
necessary  in  order  to  carry  into  effect  the  rights  and 
privileges  thereby  granted.  This  declaration  as  well  as 
the  grant  of  the  right  to  build  the  bridge  carries  the 
right  to  maintain  such  structures  as  are  essential  parts 
of  it.  It  may  be  that  the  bridge  could  be  operated 
without  these  rests,  and  it  may  still  be  that  they  are 
proper  parts  of  it.  If  they  serve  as  a  protection  to  the 
draw  when  open,  and  to  the  boats  themselves  when 
passing  through,  they  are  not  illegal  structures,  but  are 
within  the  fair  contemplation  of  the  act.  Now  we  agree 
with  the  suggestions  made  in  respondent's  brief,  that 
the  true  character  of  these  rests  can  be  inferred  from 
other  facts  in  evidence,  and  that  it  was  not  necessary 
for  the  plaintiff  to  call  witnesses  who  could  speak  as 
experts,  but  the  facts  must  be  such  as  tend  to  show  that 
the  structures  were  not  essential  parts  of  the  bridge. 
We  find  no  such  facts  put  in  evidence  by  the  plaintiff. 
The  evidence  for  defendant  is  to  the  effect  that  they  not 
only  protect  the  bridge  and  the  draw,  but  that  they  also 
protect  the  boats.  Other  bridges  are  built  with  like 
structures,  and  it  is  in  evidence  that  all  of  the  draw 
bridges  over   the   Missouri  river  have  and  use   them. 
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Congress,  in  granting  the  right  to  build  this  bridge,  must 
have  contemplated  that  it  would  be  constructed  with  the 
customary  attachments.  There  is  in  our  judgment  no 
evidence  showing  or  tending  to  show  that  these  draw- 
rests  were  unauthorized  structures.  There  was  no  evi- 
dence upon  which  to  submit  this  issue  to  the  jury,  and 
the  defendant's  fourteenth  instruction  should  have  been 
given. 

3.  As  the  cause  must  be  remanded  for  the  reasons 
just  stated  it  is  necessary  to  dispose  of  another  ques- 
tion, and  thalj  is  whether  it  was  incumbent  upon  the 
plaintiflE  to  show  notice  to  or  knowledge  by  defendant 
that  the  piers  were  not  parallel  with  the  current.  There 
can  be  no  doubt  but  a  lessee  or  grantee  of  premises  is 
liable  for  the  continuance  of  a  nuisance  which  was 
created  before  his  occupancy.  But  the  continuance 
must  be  with  notice  or  knowledge  of  the  nuisance  ;  and 
it  has  been  generally  held  that  an  action  cannot  be 
maintained  against  him  until  he  has  been  notified  of  the 
existence  of  the  nuisance  and  requested  to  abate  it. 
Gould  on  Waters,  sec.  392,  and  cases  cited  by  appel- 
lant; notes  to  Plumer  v.  Harper^  14  Am.  Dec.  333. 
But  it  is  well  settled  in  this  state,  and  we  believe  it  to 
be  the  better  doctrine,  that  a  request  to  abate  is  not 
necessary.  It  is  enough  to  show  that  the  grantee  or 
lessee  had  notice  or  knowledge  of.  the  existence  of  the 
nuisance ;  this  much,  however,  must  be  shown.  Pinney 
V.  Berry ^  61  Mo.  359 ;  Dickson  v.  Railroad^  71  Mo. 
676 ;  Wayland  v.  Railroad^  75  Mo.  548. 

The  plaintiff  here  contends  that  notice  of  the  exist- 
ence of  a  nuisance  to  a  lessee  is  not  required  in  case  of 
an  obstruction  in  a  highway,  and  he  cites  Missouri 
River  Packet  Co.  v.  Railroad^  1  McCrary,  282.  In  that 
case  the  claim  of  the  plaintiff  was  that  the  piers  of  the 
bridge  and  certain  pontoons  along  the  shore  were 
obstructions  to  navigation.  The  point  seems  to  have 
been  made  that  it  was  necessary  for  plaintiff  to  show 
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notice  to  abate  and  the  court  said  the  rule  requiring 
notice  to  abate,  before  an  action  for  damages  can  be 
maintained,  does  not  apply  to  the  case  of  an  obstruc- 
tion to  a  navigable  river  or  other  public  highway.  We 
have  seen  that  notice  to  abate  is  not  necessary  in  any 
case  under  our  ruling.  Besides  it  does  not  appear  that 
the  defendant  in  that  case  used  the  bridge  as  a  lessee 
only.  Nichols  n.  City  of  Boston^  98  Mass.  39,  was  an 
action  for  obstructing  plaintiff 's  dock  and  depriving 
him  of  the  use  of  his  wharf.  The  obstruction  com- 
plained of  was  occasioned  by  a  ferry  boat  pressing 
against  a  line  of  piles.  The  piles  were  in  the  same  con- 
dition when  the  city  purchased  the  property,  and  the 
case  was  likened  to  that  of  one  who  acquired  land  on 
which  a  nuisance  existed. 

The  bridge  in  this  case  was  built  in  1873  and  it 
passed  into  the  hands  of  the  defendant  as  lessee  in 
December,  1880,  and  this  accident  "occurred  in  June, 
1883.  No  complaint  seems  to  have  ever  been  made  that 
the  piers  of  the  bridge  were  not  parallel  with  the  cur- 
rent. Indeed  this  complaint  was  not  made  in  the 
original  petition  filed  in  this  cause.  We  are  of  the 
opinion  that  plaintiff  to  recover  must  show  that  defend- 
ant knew  or  had  notice  that  these  piers  were  not  par- 
allel with  the  current,  but  we  are  also  of  the  opinion 
that  it  is  not  necessary  to  show  such  knowledge  by 
direct  evidence.  The  knowledge  may  be  inferred  from 
other  facts  and  circumstances,  but  that  defendant  did 
have  such  knowledge  or  notice  should  be  found  as  a  fact 
by  the  jury. 

4.  The  defendant  insists  that  it  is  not  liable,  if  the 
piers,  when  built,  were  parallel  to  the  current.  The 
court  so  directed  the  jury  by  instructions  given  at  the 
request  of  defendant,  and  the  question  is  not  before  us. 
It  matters  not  that  refused  instructions  assert  the  same 
proposition. 

5.  The  question  is  made  in  the  motion  in  arrest  of 
judgment  that  the  state  courts  have  no  jurisdiction  of 
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the  subject-matter  of  the  action.  This  claim  is  based 
upon  the  clause  in  the  bridge  act  which  says:  *'And 
in  case  of  any  litigation  arising  from  any  obstructions, 
or  alleged  obstructions  to  the  free  navigation  of  said 
river,  the  cause  may  be  tried  before  the  district  court  of 
the  United  States  of  said  state  of  Missouri  in  which  any 
portion  of  said  obstruction  or  bridge  touches."  This 
clause  is  the  same  as  that  considered  in  the  case  of 
Missouri  River  Packet  Co.  v.  Hannibal  and  St,  Joseph 
Ry.  Co.^  79  Mo.  478,  where  it  was  held  the  state  courts 
had  jurisdiction  in  these  cases.  No  authority  is  cited 
to  show  error  in  that  ruling,  and  we  adhere  to  what  was 
then  said  upon  that  question. 

For  the  reasons  before  stated  the  judgment  is 
reversed  and  the  cause  remanded.  Barclay,  J.,  is  of 
opinion  that  it  is  not  necessary  to  a  recovery  by  the 
plaintiff  that  he  show  notice  to  or  knowledge  by  defend- 
ant of  the  nuisance.  In  other  respects  he  concurs.  The 
other  judges  concur. 


Wilkins    v.  The  St.   Louis,    Iron    Mountain  and 
Southern  Railway  Company,  Appellant. 

1.    Ifegligence:    railboads:    municipal    ordinances.    Municipal 
ordinances  prescribing  certain  precautions  to  be  observed  by  rail- 


: : :  watchman.    It  is  a  part  of  the  duty  of  a 

watchman  at  a  public  crossing  to  exercise  ordinary  care  in  warn- 
ing persons  on  or  near  the  crossing  of  any  approach  of  danger  from 
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passing  trains,  and  this  is  so  although  the  ordinance  prescribing  the 
watchman  only  requires  the  presence  of  one  at  the  crossing  **  who 
shall  display  at  the  cars  in  the  daytime  a  red  flag  and  at  night  a 
red  light." 

< .     Negligence  is  the  want  of  that  degree  of  care  which 

an  ordinarily  prudent  person  would  exercise  under  like  circum- 
stances. 


4.  Practice :  ikconsistent  instbuction  :  waiver.  Where  a  defend* 
ant  requests  an  instruction  in  a  form  submitting  the  question  of 
negligence  of  deceased  as  an  issue  of  law  it  cannot  complain  that 
the  submission  of  such  issue  was  inconsistent  with  plaintiff's 
instruction  in  which  that  question  was  properly  submitted  as  a 
question  of  fact. 

5.  Bailroad,  Operation  of:  contributort  keoligbncb.  The 
deceased,  who  was  in  charge  of  a  team  in  the  city  of  St.  Louis, 
left  it  at  some  distance  from  a  street  crossing  and  went  over  the 
latter  in  search  of  a  bolt  that  had  dropped  from  his  wagon, 
and  while  beyond  the  crossing  defendant's  train  backed  from  the 
north  upon  and  covered  the  crossing  leaving  an  opening  about  two 
feet  in  width,  through  which  deceased  on  his  return  attempted  to 
pass,  but  was  caught  and  killed  by  a  backward  movement  of  the 
train.  There  was  evidence  that  no  bell  was  rung  and  no  whistle 
sounded  before  the  movement  of  the  train,  which  caused  the 
accident.  Held  ( 1 )  that  the  deceased  might  rightly  assume  that 
some  such  signal  would  be  given  before  the  movement  was  made, 
and  (  2  )  that  it  could  not  be  said,  as  a  matter  of  law,  that  deceased 
was  guilty  of  contributory  negligence  in  passing  through  the 
opening. 

6.  Contributory  Negligence,  When  a  Matter  of  Law.  Con- 
tributory negligence  will  be  so  declared  as  a  matter  of  law  only 
where  no  other  inference  can  fairly  and  reasonably  be  drawn  from 
the  facts  in  evidence. 

7.  Documentary  Evidence:  part  competent:  objection.  An 
objection  to  the  whole  section  of  a  city  ordinance  of  which  a  part 
is  clearly  relevant  is  rightly  overruled. 

Appeal  from   St.    Low's  City  Circuit   Court. — Hon. 
Daniel  Dillon,  Judge. 

Affirmed 
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This  action  is  to  recover  damages  under  the  statute 
for  the  death  of  plaintiflE's  husband,  who  was  killed  in 
St.  Louis  at  the  Lesperance  street  crossing  of  defend- 
ant's railroad  by  alleged  negligence  in  operating  the 
latter.  The  issues  for  trial  arose  upon  a  general  denial 
of  the  petition. 

The  facts  of  the  relationship  of  the  plaintiff  and  the 
death  of  the  husband  were  admitted,  but,  as  an  import- 
ant issue  arose  on  a  refused  instruction  in  the  nature 
of  a  demurrer  to  the  evidence,  it  will  be  proper  to  briefly 
outline  the  testimony  in  so  far  as  it  is  supposed  to  estab- 
lish plaintiflE's  case.  The  substance  of  the  evidence 
given  by  the  principal  witness  for  plaintiflE  is  as  follows, 
viz.:  She  knew  deceased  well.  On  the  day  he  was  killed 
she  was  standing  on  the  west  side  pf  the  railway  tracks  on 
Lesperance  street,  at  about  four  or  five  o'clock  intending 
and  waiting  to  cross  the  railway  tracks  there,  and  to 
go  down  to  the  river ;  when  she  first  saw  Wilkins  he  was 
on  the  east  side  of  the  train ;  she  had  been  standing  on 
the  west  side  of  the  train  about  fifteen  minutes  before 
the  accident  happened  ;  during  that  time  the  train  was 
standing  still,  and  "they  were  switching;"  the  train 
was  "headed"  south;  "they"  were  backing  up  the 
cars  at  that  time ;  Wilkins  just  before  he  was  killed  was 
standing  on  the  east  side  of  the  train,  near  a  flat  car ; 
there  was  an  opening  between  the  ends  of  the  cars,  as 
he  intended  or  attempted  to  cross,  about  as  "narrow  " 
as  a  door;  "plenty  of  room  enough  for  one  to  go 
through;"  she  had  been  standing  there,  while  this 
space  was  there,  before  Wilkins  attempted  to  go  through, 
five  minutes  or  more.  There  was  no  man  stationed  on 
the  back  end  of  the  train,  and  no  men  on  the  top  of  the 
cars  that  were  shoved  back,  north  of  the  street,  and  no 
gate  across  the  street  there ;  there  was  no  bell  rung  or 
whistle  sounded,  as  "they"  moved  the  train  back  ;  the 
brakeman  connected  with  the  train  was  on  the  west  side 
of  the  train,  and  the  watchman  was  on  the  same  side 
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''further  south,"  and  he  was  talking  with  witness  and 
another  lady  ;  she  saw  no  other  person  standing  there  ; 
tte  brakeman  was  standing  on  the  west  side  of  the 
train  close  up  to  the  car  ;  when  Mr.  Wilkins  attempted 
to  go  through,  the  part  of  the  train  pushed  up  from  the 
south  crushed  him  ;  Wilkins'  legs  were  broken  and  his 
stomach  crushed. 

On  cross-examination  witness  said  that  she  knew 
this  crossing  well,  and  had  been  over  it  frequently ;  that 
at  the  crossing  there  is  a  plank  road  over  the  same  half 
as  wide  as  a  street ;  that  she  had  seen  the  cars  back  up 
before  and  make  an  opening  for  teams  to  go  through, 
and  had  frequently  seen  an  opening  at  said  crossing 
between  the  cars  of  twenty-five  or  thirty  feet  in  width, 
so  that  people  could  cross  there  on  the  plank  road  ;  that 
she  had  frequently  seen  the  railway  employes  make  the 
opening  there  after  backing  up  trains  ;  that,  when  she 
first  went  down  there,  there  was  a  train  on  the  crossing, 
and  Wilkins  was  standing  on  the  east  side  and  his  team 
was  on  the  west  side ;  that  they  were  switching  cars 
back  and  forth  there ;  that  she  had  been  standing  there 
ten  minutes  before  the  opening  was  made  ;  that  she  and 
another  lady  were  waiting  there  to  go  across  the  track  ; 
that  she  didn't  attempt  to  go  through  when  they  made 
the  little  opening  of  about  two  feet  and  was  waiting 
for  them  to  make  a  wider  opening ;  that  the  opening 
was  so  narrow  that  Wilkins  had  to  go  through  sideways, 
and  that  as  he  got  in  front  of  the  draw-bars  they  came 
together  and  crushed  him. 

The  plaintiff  then  offered  several  city  ordinances  to 
the  following  effect  (giving  only  their  substance)  viz.: 
That  defendant  should  maintain  gates  and  place  a 
watchman  at  the  street  crossing  in  question.  That 
watchmen  at  such  crossings  should  display  at  the  cars 
in  the  daytime  a  red  flag  and  at  night  a  red  light. 

That  cars,  etc.,  propelled  by  steam  power  should 
not  obstruct  any  street  crossing  by  standing  longer  than 
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five  miimtes  and  that  when  moving  the  bell  of  the  engine 
should  be  constantly  sounded  and  a  man  should  be 
stationed  on  the  top  of  the  car  farthest  from  the  engine 
of  any  backing  train,  to  give  danger  signals. 

That  no  freight  train  should  be  moved  in  said  city 
unless  well  manned  with  experienced  brakemen  at  their 
posts,  so  stationed  as  to  see  the  danger  signals  and  hear 
the  signals  from  the  engine. 

One  of  defendant's  witnesses  described  the  move- 
ment of  the  train  in  question  as  follows :  The  train  by 
which  Wilkins  was  injured  was  on  track  7,  in  what  is 
called  the  east  yard  at  the  Lesperance  street  crossing ; 
it  was  a  lot  of  cars  that  had  been  switched  from  trains 
that  had  come  off  the  road ;  they  were  engaged  in 
shoving  the  cars  from  the  south  end  of  track  number  7 
to  the  north  end  in  order  to  make  room ;  there  were 
eighteen  cars  in  said  train,  part  box  and  part  flat  cars ; 
he  did  not  see  Wilkins  till  after  the  accident ;  the  acci- 
dent happened  on  track  7 ;  at  that  time  there  were 
eleven  cars  of  said  train  attached  to  the  engine  south 
of  the  crossing,  and  seven  cars,  that  witness  had  cut  off, 
north  of  the  crossing,  and  there  were  more  cars  north 
of  them;  they  were  going  to  "shove"  these  eighteen 
cars  on  track  number  7  north  to  make  room,  and  they 
shoved  over  all  the  cars  that  witness  thought  the  track 
would  hold  north  of  the  crossing ;  witness  then  pulled 
the  pin  between  the  eleventh  and  twelfth  cars  ;  the  cars 
were  then  moving  very  slowly  onto  the  crossing;  he 
gave  the  engineer  a  signal  to  stop— to  reverse  the  engine 
and  stop  the  cars  that  were  attached  to  it ;  and  that  as 
he  did  that,  the  cars  that  he  cut  off  came  in  contact 
with  the  north  end  of  track  number  7  and  stopped,  but 
did  not  clear  the  crossing  plank,  leaving  a  space  of 
eighteen  inches  or  two  feet ;  witness  was  standing  at 
this  time  a  little  south  of  the  center  of  the  cars,  about 
fifteen  feet  from  the  opening ;  the  switchman,  Barrett, 
was  standing  about  ten  feet  due  south  of  witness ;  after 
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witness  discovered  that  the  cars  had  only  made  an 
opening  of  about  two  feet,  instead  of  making  an  open- 
ing, as  he  intended,  of  about  thirty  feet— so  as  to  make 
a  passway  for  teams — he  gave  the  engineer  a  signal  to 
back  up  again  ;  so  as  to  make  an  opening  the  width  of 
the  crossing  planks— for  teams  ,to  pass  over ;  the  engi- 
neer obeyed  his  signal  to  back  up,  moved  the  cars  north, 
and  witness  then  heard  a  man  halloo,  and  saw  a  man's 
leg  hanging  between  the  cars  ;  at  the  time  he  thinks  he 
was  looking  at  the  opening  between  the  cars ;  he  was 
standing  on  the  west  side  of  the  opening,  but  he  could 
not  see  clear  through  the  opening  between  the  cars  to 
the  east  side ;  the  cars  had  not  been  stopping  but  a  few 
seconds  before  the  accident,  and  just  before  the  acci- 
dent he  gave  the  signal  to  the  engineer  to  back  up ;  the 
engine  was  at  the  south  end  of  the  train  and  headed 
south ;  when  the  engineer  reversed  his  engine,  as  the 
cars  were  going  north,  the  cars  attached  to  the  engine 
struck  the  cars  north  with  a  kind  of  ''  dash." 

There  was  a  verdict  for  plaintiflF  and  judgment 
accordingly,  from  which  defendant  appealed  after  mak- 
ing the  usual  motions  and  saving  its  exceptions  in  due 
form.  The  instructions  and  other  facts  material  to 
the  case  will  appear  in  the  opinion  of  the  court 

Bennett  Pike  for  appellant. 

( 1 )  The  court  committed  error  in  overruling 
defendant's  demurrer  to  the  evidence  at  the  close  of 
the  plaintiff's  case.  Stillson  v.  Railroad^  67  Mo.  676; 
Wyatt  V.  Railroad^  6  Best  &  Smith,  709  ;  Railroad  v. 
PincJiin,  13  N".  E.  Rep.  677 ;  Railroad  v.  Copeland^  61 
Ala.  376;  Lewis  7).  Railroad^  38  Md.  688;  Railroad  v. 
Dewey,  26  111.  258 ;  Cooper  v.  Railroad^  33  N.  W.  Rep. 
541 ;  Grooms  v.  Railroad,  67  Maine,  100 ;  McMahon  v. 
Railroad,  39  Md.  437 ;  Lewis  v.  Railroad,  24  N.  J.  L. 
824-   Wilds  V.  Railroad,  29  N.  Y.  315.     (2)  The  court 
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erred  in  modifying  defendant's  instruction,  and  in  giv- 
ing it,  as  modified,  to  the  jury.  ( 3 )  The  court  erred 
in  giving  the  instruction  asked  by  plaintiff,  Oessley  v. 
Railroad^  26  Mo.  App.  156;  Cocker  v.  Cocker^  2  Mo. 
App.  451 ;  BvicJier  v.  Deaths  15  Mo.  271 ;  Abbot  v. 
Railroad^  83  Mo.  271.  ( 4 )  The  court  committed  error 
in  refusing  to  give  defendant's  instructions  as  asked. 
( 5 )  The  coUrt  committed  error  in  admitting  testimony 
offered  by  plaintiff  against  defendant's  objection.  Je7i' 
flings  V.  Railroad^  94  Mo.  394. 

Taylor  <fe  Pollard  for  respondent. 

( 1 )  The  court  did  not  err  In  overruling  defendant' s 
demurrer  to  the  evidence  at  the  close  of  the  plaintiff's 
case.  First  On  the  case  made  by  the  evidence,  accord- 
ing to  the  great  weight  of  authority,  both  in  this 
country  and  Great  Britain,  it  was  properly  submitted  to 
the  jury.  Orant  v.  Railroad^  2  MacArthur,  277  ;  Fitz- 
patrick  v.  Railroad^  35  Md.  32 ;  Shear.  &  Eedf.  on 
Neg.  [4  Ed.]  seps.  92  and  479;  Baum  v.  Fryrear^  85 
Mo.  151 ;  Karle  v.  Railroad,  55  Mo.  484 ;  Werner  v, 
Railroad,  81  Mo.  368  ;  Petty  v.  Railroad,  88  Mo.  306 
Keim  v.  Railroad,  90  Mo.  321-2 ;  Buckshold  v.  Rail 
road,  90  Mo.  555  ;  6^ Connor  v.  Railroad,  94  Mo.  150 
Dunkman  v.  Railroad,  95  Mo.  241-4 ;  Kelly  d.  Rail 
road,  95  Mo.  284-6  ;  Sullivan  v.  Railroad,  97  Mo.  118  ; 
Railroad  v.  Stumps,  69  111.  409  ;  Railroad  v.  Shearer j 
58  Ala.  672  ;  Robinson  v.  Railroad,  48  Cal.  409  ;  Kel- 
logg V.  Railroad,  26  Wis.  223 ;  Correll  v.  Railroad,  38 
Iowa,  120 ;  Kanowiski  v.  Railroad,  24  N.  W  Rep. 
801 ;  Humphreys  v,  Armstrong,  56  Pa.  St.  204 ;  Filer 
V.  Railroad,  49  N.  Y.  47 ;  Foy  v.  Railroad,  18  C.  B. 
(N.  S.)  225;  Clayards  v.  Dethick,  12  Q.  B.  495. 
'Second.  Moreover,  defendant,  by  offering  evidence  after 
its  demurrer  was  overruled,  thereby  waived  it,  and  it 
cannot  now  insist  that  the  court  erred,  even  if  in  fact  it 
did,  which  we  deny.     Bowen  v.  Railroad^  96  Mo.  275  ; 
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Kelly  V.  Hailroady  96  Mo.  279 ;  McPTierson  v.  Rail- 
roady  97  Mo.  263,  and  many  other  decisions  by  this 
court.  Third.  Passing  through  the  gap  between  the 
cars  in  the  public  street,  under  the  circumstances,  was 
not  negligence  per  se  on-  the  part  of  the  deceased. 
Shearman  &  Rediiejd  on  Negligence  [4  Ed.]  sec.  479, 
pp.  287-8;  Grant  tj.  Railroad^  2  MacArthur,  277; 
Fitzpatrick  v.  Railroad^  36  Md.  32.  The  case  at  bar  is 
clearly  distinguishable  from  the  Stillson  case,  as  we  will 
show  in  argument.  (2 )  The  court  did  not  err  in  mod- 
ifying defendant's  instruction,  nor  in  giving  it,  as 
modified,  to  the  jury.  ( 3 )  The  court  did  not  err  in 
giving  the  instructions  asked  by  plaintiff.  JFrick  v. 
Railroad,  76  Mo.  642,  695 ;  Brown  v.  Railroad,  50  Mo. 
461;  Hicks  v.  Railroad,  64  Mo.  439.  (4)  The  court 
did  not  err  in  refusing  to  give  defendant's  instructions 
as  asked.  (6)  The  court  did  not  commit  error  in 
admitting  testimony  ojffered  by  plaintiff  against  defend- 
ant's objection.  Failure  to  comply  with  certain  ordi- 
nances of  the  city  was  one  of  the  acts  of  negligence,  but 
not  the  only  one  alleged  in  the  petition  and  proved  at 
the  trial.  Had  these  been  observed  Wilkins  probably 
would  not  have  been  killed.  It  follows  that  their 
admission  in  evidence  was  proper.  Merz  v.  Railroad^ 
14  Mo.  App.  469  ;  Kelly  v.  Railroad,  18  Mo.  App.  156  ; 
Petty  V.  Railroad,  88  Mo.  306 ;  Drain  v.  Railroad,  86 
Mo.  582.  (6 )  The  record  shows  that  justice  was  done 
in  the  finding  of  the  jury  and  the  rendition  of  the  judg- 
ment. It  is  a  well-settled  doctrine  in  this  state,  when 
from  the  whole  case  it  appears  that  justice  has  been 
done,  though  errors  were  committed  which  did  not 
materially  affect  the  merits,  the  court  will  not  disturb 
the  verdict.  Walter  t.  Cathcart,  18  Mo.  256  ;  Smith  v. 
Culligan,  74  Mo.  388 ;  Drain  v.  Railroad,  86  Mo.  682. 

Barclay,  J. — The  theory  on  which  the  circuit 
court  submitted  the  cause  to  the  jury  is  best  exhibited 
by  the  instructions  given,  which  were  these,  viz.: 
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FOR  PLAINTIFF 

**  1.  The  court  instructs  the  jury  that  it  was  the 
duty  of  the  defendant's  flagman,  and  its  agents  and 
servants,  in  the  management  of  its  locomotive  and  train 
under  their  charge,  to  exercise  reasonable  care  and  pre- 
caution, to  prevent  any  injury  to  persons  upon  the 
tracks  of  defendant,  and  any  failure  on  their  part  to 
exercise  such  care  and  precaution  would  be  such  negli- 
gence as  to  make  the  defendants  liable  for  any  injury 
to  plaintiff's  husband  resulting  from  such  negligence, 
unless  the  jury  further  believe  from  the  evidence  that 
the  negligence  of  the  said  husband  of  plaintiff  contrib- 
uted directly  to  the  injury  sustained  by  him ;  and,  in 
passing  upon  the  question  as  to  whether  the  flagman 
and  agents  and  servants  of  the  defendant  were  or  were 
not  negligent  in  the  conducting  and  managing  of  the 
locomotive  and  train  at  said  crossing,  you  should  take 
into  consideration  all  the  facts  and  circumstances,  as 
proved  by  the  evidence  to  have  eristed  at  the  time 
when  and  the  .place  where  the  injury  occurred ;  and  you 
should  give  to  each  fact  and  circumstance  and  to  the 
testimony  of  each  witness  such  weight  only  as  you  may 
deem  such  fact,  circumstance  or  testimony  entitled  to, 
in  connection  with  all  the  evidence  in  the  cause. 

"2.  By  the  term  'negligence,'  as  used  in  the 
instructions,  is  meant  the  want  of  that  degree  of  care 
that  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  circumstances. 

"If  you  find  for  the  plaintiff,  you  will  assess  her 
damages  in  your  verdict  at  the  sum  of  five  thousand 
dollars.'* 

FOR  DEFENDANT. 

"8.  If  the  jury  find  from  the  evidence  that  the 
deceased  husband  of  plaintiff  knew,  or,  by  the  exercise 
of  ordinary  care  and  prudence,  would  have  known,  that 
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the  train  by  which  he  was  injured,  at  the  time  he 
intended  to  cross  defendant's  track  at  Lesperance  street 
crossing,  was  moving,  or  in  the  act  of  moving,  and  he 
attempted  to  cross  the  track  between  the  ends  of  two 
cars  belonging  to  said  train,  separated  about  two  feet 
apart  then  the  fact  (if  they  find  it  to  be  a  fact)  that 
there  were  no  gates  at  the  crossing,  no  brakeman  sta- 
tioned on  the  car  farthest  from  the  engina,  and  that  the 
watchman  was  not  at  his  post,  and  that  no  beU  on  the 
engine  was  ringing,  is  immaterial.'* 

FOB  DEFENDANT,  BUT  itfODIFIED  BY  THE  COURT. 

"4.  If  the  jury  find  from  the  evidence  that  the 
deceased  husband  of  the  plaintiff,  at  the  time  he  was 
crushed  by  the  cars  of  the  defendant,  was  attempting  to 
cross  a  track  of  defendant,  at  the  Lesperance  street  cross- 
ing, by  going  between  the  ends  of  two  cars  of  defendant 
then  standing  on  said  track  about  two  feet  apart,  and 
that  the  employes  of  defendant  in  charge  of  the  train 
of  cars,  of  which*  said  two  cars  formed  a  part,  were 
attempting,  at  the  time,  to  separate  the  parts  of  said 
train  at  said  crossing,  so  as  to  make  a  passage  over  said 
crossing  for  teams  and  vehicles,  and  that  said  deceased 
knew,  or  by  the  exercise  of  ordinary  care,  could  have 
known,  that  said  employes  of  defendant  were  at  the  time 
attempting  to  move  said  train,  so  as  to  make  a  crossing, 
as  above  stated,  and  that  said  cars  between  which  said 
deceased  attempted  to  pass  were  liable  to  be  sJtoved  or 
pushed  together  suddenly^  then  there  can  be  no  recovery 
in  this  case,  and  the  verdict  will  be  for  the  defendant." 

The  words  italicized  in  the  last  instruction  were 
added  by  the  court  against  defendant's  exception.  The 
rest  of  it  was  asked  by  defendant. 

L  It  will  thus  be  seen  that  the  main  issue  put  to  the 
jury  was  whether  the  death  of  plaintiff's  husband  was 
the  result  of  a  breach  of  any  of  the  duties  which  the 
court  declared  rested  on  defendant's  agents  in  charge 
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of  the  train  and  its  flagman  to  exercise  reasonable  care 
to  prevent  damage  to  persons  on  the  tracks  of  defendant 
at  the  street  crossing  in  question.  Defendant  insists 
that  this  issue  was  not  tendered  by  the  petition  and  that 
only  th,e  breach  of  the  ordinances  constitutes  the  cause 
of  action  alleged. 

Undoubtedly  the  ordinances  prescribe  certain  pre- 
cautions to  be  observed  by  railway  operatives  and  for- 
bid certain  other  acts  to  be  done  by  them,  but  the  eflfect 
of  such  enactments  is  not  to  absolve  the  company  from 
the  observance  of  ordinary  care  ( in  many  particulars 
not  mentioned  in  ordinances  but  defined  by  the  general 
law  of  the  land)  to  avoid  injury  to  those  who  use  the 
public  crossings  where  its  tracks  are  laid. 

The  petition  recites  certain  sections  of  the  ordi- 
nances of  St.  Louis  as  having  been  violated,  but  it  also 
alleges  that  the  death  of  deceased  was  caused  by  the 
negligent  movement  by  defendant  of  the  freight  car 
that  struck  him  and  a  breach  of  duty  in  that  regard  on 
the  part  of  the  flagman,  and  train  operatives,  whose 
duties  are  set  forth  at  some  length  and  fairly  embrace . 
those  mentioned  in  the  plaintiff's  first  instruction. 

It  is  further  claimed  that  that  instruction  is  erro- 
neous "because  it  imposes  a  degree  of  care  upon  the 
flagman  and  the  servants  of  defendant  in  charge  of  said 
train  that  the  law  does  not  require ;  that  there  is  no 
duty  imposed  by  law  upon  the  flagman  and  engineer 
and  firemen  and  brakemen  to  exercise  care  to  prevent 
any  injury  to  persons  upon  the  tracks  of  the  defendant ; 
that  the  first  and  only  duty  of  the  flagman  is  to  do 
what  the  ordinance  requires  (the  common  law  not 
requiring  the  presence  of  a  flagman  at  a  crossing ),  that 
is  to  be  at  the  crossing  in  the  daytime  and  display  his 
flag  thereat.'* 

We  do  not  assent  to  this  proposition.  As  has 
already  been  intimated,  duties  devolve  on  operatives  of 
a  train  (in  many  varying  circumstances  not  referred  to 
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in  ordinances )  to  avert  injury  to  persons  on  the  railway 
track,  and  the  same  observation  is  applicable  to  the 
watchman  or  flagman  at  such  crossings.  It  is  trao  that 
the  ordinance  requires  the  presence  there  of  a  watchman 
*'  who  shall  display  at  the  cars  in  the  daytime  a.red  flag 
and  at  night  a  red  light."  But  it  is  neither  in  harmony 
with  the  letter  or  spirit  of  such  legislative  language  to 
say  that  it  means  he  shall  do  no  more  than  hold  his  flag 
by  day  or  lantern  by  night.  Looking  merely  at  the 
words  of  the  ordinance,  he  is  first  of  all  a  ^^  watch- 
man,  "  one  set  to  espy  the  approach  of  danger  and  give 
an  alarm  or  notice  of  it,  as  defined  by  one  lexicog- 
rapher. The  flag  or  lantern  might  aid  him  in  giving 
the  alarm,  but  either  would  be  of  little  avail  if  he  did 
not  act  the  part  of  watchman  in  their  use. 

Considering  the  spirit  and  purposes  of  the 
ordinance  it  is  evident  that  such  a  watchman's  duty 
includes  the  exercise  of  ordinary  care  in  warning  per- 
sons on  or  near  the  street  crossing  of  any  approaching 
danger  from  passing  trains.  We  think  the  instruction 
in  question  correctly  defined  the  measure  of  duty  rest- 
ing on  defendant's  agents  at  the  crossing  as  applied  to 
the  facts  and  under  the  pleadings  of  this  case.  It  also 
submitted  to  the  jury  the  question  of  the  contributory 
negligence  of  deceased  as  one  of  fact,  and  there  was  a 
finding  in  plaintiff 's  favor  on  that  issue.  We  shall 
have  occasion  to  discuss  that  phase  of  the  case  later  on. 

II.  The  definition  of  negligence  contained  in  the 
second  instruction  given  for  plaintiff  was  not  erroneous 
in  view  of  what  has  been  already  said  regarding  the 
proper  issues  in  the  cause  and  of  prior  decisions  of 
the  court  as  to  what  constitutes  negligence. 

III.  The  instruction  asked  by  defendant  and  mod- 
ified by  the  court  was  properly  refused  in  its  original 
form.  Knowledge  by  deceased  that  defendant's 
employes  were  about  to  move  the  train  so  as  to  make  a 
crossing  would  not,  in  the  circumstances  mentioned  in 
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that  instruction  (above  copied),  constitute  negligence 
as  a  matter  of  law.  The  instruction  as  finally  given  by 
the  court  was  quite  as  favorable  to  defendant  as  in 
strictness  it  could  demand,  to  say  nothing  more.  And, 
as  defendant  requested  the  instruction  in  a  form  sub- 
mitting the  question  of  negligence  of  deceased  as  an 
issue  of  law,  it  cannot  complain  that  the  submission 
( in  the  circumstances  here  shown )  of  such  an  issue  was 
inconsistent  with  the  plaintiff's  first  instruction  in 
which  that  question  was  properly  submitted  as  one  of 
fact. 

IV.  We  next  consider  the  ruling  of  the  trial  court 
refusing  defendant's  request  for  an  instruction  that 
plaintiff  could  not  recover.  Defendant  contends  that 
it  should  .have  been  given  for  the  reason  that  the 
deceased  was  guilty  of  such  contributory  negligence  as 
bars  recovery. 

We  pass  all  questions  raised  regarding  the  form  in 
which  that  issue  was  presented  and  consider  its  merits. 
An  outline  of  the  salient  facts  is  given  in  the  statement 
preceding  this  opinion.  We  need  touch  upon  only 
some  of  them  here.  It  appeared  that  deceased,  who 
was  in  charge  of  a  team  on  Lesperance  street,  left  it 
at  some  distance  west  of  the  crossing  in  question,  went 
eastward  across  it  to  get  a  bolt  or  rod  that  had  dropped 
from  his  wagon,  and  while  there  the  train  backed  upon 
and  covered  the  crossing  on  track  number  7  where  the 
accident  occurred.  From  the  evidence  of  defendant's 
witnesses,  it  seems  that  the  train  consisted  of  eighteen 
cars  which  were  ''  shoved"  north  by  an  engine  until  the 
switch  foreman  pulled  a  coupling  pin  between  the 
eleventh  and  twelfth  car  and  had  the  engine  stop  by 
signal.  This  left  in  motion  the  seven  cars  north  of  the 
uncoupling  point,  and  soon  the  cars  on  that  part  of  the 
track  struck  the  north  end  of  it  ( number  7 )  and  came 
to  a  stand.  But  the  opening  thus  left  at  the  street 
crossing  was  only  as  *'  wide  as  a  door,"  or  "some  two 
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feet,"  as  variously  described  by  witnesses.  Through 
this  opening,  deceased  undertook  to  pass  but  was 
caught  and  killed  by  a  backward  movement  northward 
of  the  engine  and  train  of  eleven  cars.  This  movement 
is  said  to  have  been  made  with  the  object  of  pushing 
the  loose  train  of  seven  cars  closer  together  toward  the 
north,  but,  as  it  was  evident  that  an  opening  for  the 
purpose  of  clearing  the  street  was  to  be  made,  a  forward 
movement  of  the  engine  and  train  of  eleven  cars  was 
much  more  likely  to  be  anticipated  by  a  looker  on,  than 
the  movement  that  was  actually  made.  There  was 
evidence  that  no  bell  was  rung  or  whistle  sounded 
before  the  movement  of  the  train  in  question.  Deceased 
might  rightly  assume,  that  some  such  signal  would  be 
given  before  the  movement  was  made.  Meek  v.  Bail' 
road,  38  Ohio  St.  632  ;  Correll  v.  Railroad^  38  Iowa,  120. 
He  had  left  his  team  in  the  street  and  was  anxious  to 
return  to  it.  Defendant's  watchman  gave  no  warning 
of  danger,  and  in  all  the  circumstances  we  do  not  think 
his  act  in  passing  through  the  opening  can  properly  be 
pronounced  negligence  as  a  matter  of  law.  Such  a 
ruling  can  be  made  only  where  no  other  inference  can 
fairly  and  reasonably  be  drawn  from  the  facts  in 
evidence. 

V.  There  was  abundant  evidence  that  defendant 
was  negligent  in  several  particulars  under  the  ordi- 
nances and  general  law,  and  we  find  no  substantial  error 
in  the  rulings  on  the  admission  of  testimony.  Defend- 
ant objected  to  the  admission  in  evidence  of  the  ordi- 
nance requiring  gates  and  a  watchman  at  the  crossing 
in  question.  The  absence  of  gates  was  not'  submitted 
by  the  court  to  the  jury  as  bearing  in  any  way  on 
defendant's  liability ;  but  the  conduct  of  the  watchman 
had  a  decided  relevancy  to  the  issues  tried. 

The  objection  was  to  the  whole  section  ol  the 
ordinance,  of  which  a  part  was  thus  clearly  revelant. 
Had  defendant  requested  an  instruction  to  disregard 
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the  portion  now  claimed  to  be  irrelevant,  a  different 
question  would  be  presented,  but  no  such  request  was 
made.  We  think  there  was  no  error  in  the  ruling  of 
the  court  on  this  point. 

The  case  appears  to  have  been  tried  fairly  and 
carefully.     We  aflSrm  the  judgment,  all  concurring. 
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Pbice,  Appellant^  v.  The  Springfield  Real-instate     loi  lor! 
Association  no  eg 

|n2_309 
1101     1071 

1.  Probate  Courts :  judoments  op  :  presumptions  as  to.  The  ih  492| 
orders  and  judgments  of  the  probate  courts  of  this  state  as  weU  as  jqi  107 
of  the  county  courts,  when  they  exercised  probate  jurisdiction,  are  12a  189 
entitled  to  the  same  favorable  presumptions  and  intendments  as  1 101  loji 
are  accorded  to  orders  and  judgments  of  circuit  courts.  iH 

2.  ^ectment :  administrator's  deed  :  prima  pacie  case.  Where  }|^  ^ 
a  defendant  in  ejectment  claims  under  an  administrator's  sale  xoi  M 
and  deed,  he  need  only  show  in  the  first  instance  the  deed,  the  l^e  5»7 
order  of  sale  and  the  order  of  court  approving  the  sale. 

8.     : :  .    It  will  be  presumed  from  the  deed  and   . 

the  foregoing  orders,  until  the  contrary  is  shown,  that  all  the 
antecedent  steps  requisite  for  the  sale  were  taken. 

4.  Administrator  Fiurohasing  at  His  Own  Sale :  bid  :  presump- 
tion. Where  an  administrator  under  the  law  in  force  has  a  right 
to  purchase  at  his  own  sale,  whether  public  or  private,  by  paying 
not  less  than  three-fourths  of  the  appraised  value  of  the  property, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  his  bid  complied  with  the  law. 

5.  Administrator's  Sale,  Approval  of  at  Subsequent  Term. 
Where  the  law  in  force  at  the  time  does  not  require  an  administra- 
tor's sale  to  be  approved  at  the  term  of  court  when  the  sale  was 
made,  an  approval  a6  a  subsequent  one  is  not  irregular  or 
erroneous. 

6L     :   PREMATURE   APPROVAL   OP.    A   prematture    report    and 

approval  of  an  administrator's  saie  does  not  make  the  sale  void ; 
the  report  may  be  made  and  the  sale  approved  ai  a  term  later  than 
the  one  next  after  the  sale 
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7.  County  Court  Justice :  presumption.  It  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  a  justice  of  the 
county  court  complied  with  the  requirement  of  the  law  that  he 
should  not  sit  in  the  determination  of  any  matter  in  which  he  was 
interested. 

8.  Administrator's  Sale,  Time  and  Place  of:  recital  in  deed. 
Where  the  law  in  force  at  the  time  governing  administrators*  sales 
does  not  require  the  deed  to  recite  the  date  of  the  sale,  nor  Ihat  it 
was  made  during  the  session  of  the  county  or  circuit  court,  the 
order  of  the  court  approving  the  sale  will  be  regarded  as  better 
evidence  that  it  was  made  at  the  proper  time  and  place  than  any 
contrary  recital  in  the  deed, 

9.     : .    The  law  not  requiring  the  deed  to  state  the  time 

and  place  of  the  sale,  that  recital  may  be  disregarded. 

10.  :  :  presumption.    Where   the   administrator's   sale 

occurred  nearly  forty-thr^  years  before  suit  was  brought  and  it 
appeared  that  plaintiff  and  those  under  whom  she  claims  never 
had  actual  possession  of  the  land  and  that  during  that  time  the 
persons  claiming  under  the  administrator's  deed  paid  taxes  on  the 
land  and  for  a  period  of  twenty  years,  before  the  commencement 
of  the  suit,  exercised  open  acts  of  ownership  over  it,  it  will  be 
presumed,  until  the  contrary  appears,  that  the  administrator 
rightly  performed  his  duties  as  to  the  time  and  place  of  the  sale. 

11.  : :  clerical  mistake.    Even  if  the  law  required  a 

recital  in  the  deed  of  the  time  and  place  of  the  sale,  still,  taking 
the  recital  in  the  deed  in  connection  with  the  judgment  of 
approval  of  the  sale  and  the  fact  that  the  county  court  was  in 
session  on  September  18,  1841,  which  was  a  date  between  the  order 
of  sale  and  the  filing  of  the  report,  it  would  be  presumed  that  the 
recital  in  the  deed  of  September  11,  1841  (when  the  court  was  not 
in  session  ),  as  the  date  of  the  sale  was  a  clerical  mistake. 

Appeal  from    Greene    Circuit    Court. — Hon.    W.   D. 
Hubbard,  Judge. 

Affirmed. 

Boyd  &  Delaney  for  appellant. 

( 1 )  The  deed  of  Joshua  Davis  to  Joseph  Weaver 
did  not  pass  the  legal  title ;  the  legal  title  still  remained 
vested  in  the  heirs  of  D.  B.  Miller,  deceased.  First. 
It  does  not  appear  that  a  petition  for  sale  of  the  land 
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was  filed  nor  that  the  pretended  sale  was  approved  at 
the  next  terra  of  the  county  court  nor  any  order  of  the 
county  court  directing  notice  to  be  given  to  all  persons 
in  interest.  Teverbaugh  v.  Hawkins^  82  Mo.  180 ; 
Pattee  v.  Mowry,  59  Mo.  161 ;  7  South.  Law  Rev.  651. 
Second.  The  county  court  of  Greene  county  under  the 
Acts  of  1835  was  a  court  of  limited  jurisdiction,  and 
every  jurisdictional  fact  must  appear  aflSrmatively. 
Strouse  v.  Drennan^  41  Mo.  289  ;  Mitchell  «.  Bliss ^  47 
Mo.  353 ;  Slate  v.  Towl^  48  Mo.  148 ;  Castleman  v. 
Relfe,  50  Mo.  583;  Oibson  v.  Vaughn,  61  Mo.  418. 
(2)  The  record  shows  that  Joseph  Weaver  was  one  of 
the  judges  of  the  county  court,  and  being  such  he  was 
incompetent  to  act  as  administrator.  Coffin  v.  Cattle^ 
9  Pick.  483 ;  State  v.  Castleman,  23  Ala.  85 ;  Ins. 
Co.  V.  Price,  1  Hop.  Ch.  1 ;  Freeman  on  Judgments, 
[3  Ed.]  sec.  144.  (3)  The  sale  was  void  because  made  on 
a  day  on  which  neither  the  circuit  court  nor  county 
court  of  Greene  county  was  in  session.  (4)  The  order 
of  sale,  the  sale  by  Weaver,  the  report  and  approval 
thereof  did  not  vest  in  the  purchaser  and  those  claiming 
under  him  an  equity  suflScient  to  defeat  the  claim  of 
heirs  or  their  grantees ;  the  defendants  are  only  entitled 
to  the  return  of  the  purchase  money.  Valle  v.  Fleming'^  s 
Heirs,  29  Mo.  152 ;  Evans  v.  Snyder,  64  Mo.  516  ;  Sims 
V.  Cray,  66  Mo.  614;  Snider  v.  Coleman,  72  Mo.  568; 
Scha/er  v.  Causey,  76  Mo.  365  ;  Henry  v.  McKerlie,  78 
Mo.  416.  ( 5 )  The  judgment  of  the  lower  court  should 
be  reversed  on  the  defense  of  the  ten  years'  statute  of 
limitations.  (6)  The  act  of  February  27,  1874,  does 
not  defeat  plaintiff's  right  of  recovery.  It  has  no 
application  to  the  case  at  bar ;  if  it  did  it  would  be 
unconstitutional. 

B.  N.  Massey  and  C  W.  Thrasher  for  respondent. 

(1)  The  records  and  deeds  offered  in  evidence 
show  that  the  legal  title  to  the  land  in  controversy  was 
well  vested  in  respondent  at  the  commencement  of  this 
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suit,  and  the  deed  from  Joshua  Davis,  clerk,  to  Joseph 
Weaver,  not  being  void,  cannot  be  successfully  attacked 
in  this  collateral  proceeding,  the  judgments  and  orders 
of  the  county  court  within  its  jurisdiction  being  entitled 
to  the  same  presumptions  as  the  judgments  of  the  cir- 
cuit courts  of  this  state.  Brooks  v.  Duckworth^  59  Mo. 
49 ;  Johnson  t).  Beasley^  65  Mo.  >i60 ;  Sims  v,  Oray^  66 
Mo.  613;  Henry  v.  McKerlie,  78  Mo.  416;  State  v. 
EvanSy  83  Mo.  319  ;  State  «.  Toung,  84  Mo.  90 ;  Nave 
V.  Toddy  83  Mo.  601 ;  Camden  v.  Plain,  91  Mo.  117 ; 
jRowden  v.  Brown,  91  Mo.  429  ;  McNitt  «.  Turner,  16 
Wall.  353 ;  Exendine  v.  Morris,  76  Mo.  416 ;  Overton  v. 
Johnson,  17  Mo.  442.  (2)  Even  without  the  deed 
from  Joshua  Davis,  clerk,  to  Joseph  Weaver,  adminis- 
trator of  estate  of  Daniel  B.  Miller,  deceased,  the 
records  and  other  deeds  put  in  evidence  by  respondent, 
together  with  evidence  of  possession  and  occupation  of, 
and  exercising  acts  of  ownership  over,  the  land  in  con- 
troversy, by  respondent  and  those  under  whom  respond- 
ent claims,  and  the  record  of  the  county  court  of  said 
Greene  county,  approving  the  sale  and  charging  said 
administrator.  Weaver,  with  two  hundred  and  eighty 
dollars,  the  purchase  money  for  said  land,  are  sufficient 
to  constitute  an  equity  in  respondent,  which  will  defeat 
the  recovery  of  appellant  in  this  suit.  Orayson  v. 
Weddle,  63  Mo.  523 ;  Long  v.  Mining  &  Smelting  Oo.y 
68  Mo.  422 ;  Gilbert  v.  Oooksey,  69  Mo.  42 ;  Henry  t>. 
McKerlie,  78  Mo.  416,  and  cases  there  cited.  ( 3 )  Upon 
the  evidence  in  this  case,  the  general  statutes  of  limita- 
tions are  a  complete  bar  to  this  suit.  Draper  v.  Shoot^ 
25  Mo.  197 ;  Fugate  v.  Pierce,  49  Mo.  441 ;  Musick  t>. ' 
Barney,  49  Mo.  558 ;  Turner  v.  Hill,  60  Mo.  271 ;  Key  v. 
Jennings,  66  Mo.  356,  367 ;  Leeper  v.  Baker,  68  Mo.  400, 
407 ;  Oaines  v,  Saunders,  87  Mo.  557 ;  Hickman  v.  Link, 
97  Mo.  482 ;  Crispen  v.  Hannovan,  50  Mo.  536 ;  Jackson 
V.  McGruder,  51  Mo.  55 ;  Long  v.  HigginbotJiam,  56  Mo. 
245.    (4)    Under  the  evidence  shown  by  the  record  In 
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this  cause,  the  special  statute  of  limitations  contained 
in  section  3225,  Revised  Statutes  of  Missouri,  1879,  is  a 
complete  bar  to  this  suit.  Mansfield  v.  Pollock,  74  Mo. 
186 ;  Rollins  v.  Mclntire,  87  Mo.  496 ;  FairhanTcs  tj. 
Long,  91  Mo.  628 ;  Tyler  on  Ejectment,  928,  929,  and 
cases  cited.  Similar  special  statutes  of  three  years' 
limitation,  concerning  suits  for*  land  held  under  tax 
deed,  have  been  declared  valid  and  constitutional  in  this 
and  other  states.  Hill  v.  Atterbury,  88  Mo.  114 ;  Mason 
V.  Orowder,  85  Mo.  626 ;  Edgerton  v.  Bird,  6  Wis.  527 ; 
Sprecker  v.  Wakeley,  1 1  Wis.  432 ;  Lindsay  v.  Fay, 
25  Wis.  460 ;  Ocanto  County  v.  Jeward,  46  Wis.  326 ; 
McMillan  v.  Wehle,  65  Wis.  685.  ( 5 )  The  court  below 
committed  no  error  of  which  appellant  can  complain,  in 
giving  and  refusing  declarations  of  law  on  the  trial  of 
this  cause.  ( 6 )  On  the  evidence  in  this  case,  the  judg- 
ment of  the  court  below  was  manifestly  for  the  right 
party,  and  should  be  affirmed.  ' Hedecker  v.  Oanzhorn, 
60  Mo.  164 ;  Jackson  t).  Magruder,  51  Mo.  55  ;  Lewis  v, 
Curry,  74  Mo.  49 ;  Fitzgerald  v.  Barker,  96  Mo.  661 ; 
Anderson  v.  Shockley,  82  Mo.  250 ;  Hoskinson  v. 
Adkins,  78  Mo.  537 ;  State  ex  rel.  v.  Edwards,  75  Mo. 
473. 

Adiel  Sherwood  also  for  respondent. 

1  The  plaintiff  must  recover  upon  the  strength 
of  his  own  title,  and  not  upon  the  weakness  of  that  of 
his  adversary.  This  is  fundamental.  Foster  v.  Evans, 
51  Mo.  390 ;  Large  v.  Fisher,  49  Mo.  307 ;  Bobbins  v. 
Eckler,  36  Mo.  494 ;  Buxton  v.  Carter,  11  Mo.  481 ;  Apel 
V.  Kelsey,  47  Ark.  413;  2  Greenleaf  Ev.,  sec.  331; 
Dawson  v.  Parham,  47  Ark.  215.  (2)  The  plaintiff 
has  no  standing  in  court  on  account  of  any  irregular- 
ities, imperfections  or  defects,  or  failure  to  comply 
with  the  law,  in  the  proceedings  which  resulted  in  the 
deed  made  to  Joseph  Weaver,  by  Davis,  clerk  of  the 
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county  court,  because :  First.  The  deed  made  to 
Weaver,  administrator,  for  the  land  bought  by  him  at 
his  own  sale  was  voidable  only,  and  not  void.  Unless 
timely  action  in  such  cases  be  taken  by  heirs  or  devisees 
they  are  estopped  and  the  title  becomes  absolute.  The 
remedy  is  by  bill  in  equity.  Curran  v.  Kicby,  37  Minn. 
330 ;  Montgomery  v.  Johnson^  31  Ark.  74 ;  Harrington 
t>.  Brown,  5  Pick.  519;  Oilbert^s  Appeal^  78  Pa.  St. 
266;  Musselman  v.  Eshleman^  10  Pa.  St.  394.  Second. 
The  omission  to  give  notice  of  application  to  sell,  or  to 
have  an  appraisal,  or  to  advertise,  are  not  errors  which 
go  to  the  jurisdiction.  They  are  cured  by  the  confirm- 
ation, and  no  defects  can  be  shown  collaterally.  And 
directing  a  deed  is  suflScient  confirmation.  The  pre- 
sumption is  that  the  application  for  the  administrator's 
sale  was  made  in  accordance  with  the  statute,  and  that 
the  order  directing  the  sale  was  valid  and  this  although 
the  record  is  silent  as  to  notice.  Sims  v.  Gay^  109  Ind. 
501 ;  Lioingston  v.  Cochran^  33  Ark.  294 ;  Apel  v. 
Kelsey,  47  Ark.  413  ;  Bell  v.  Green,  38  Ark.  78.  Third. 
An  administrator's  sale  under  an  order  of  a  court  of 
competent  jurisdiction  cannot  be  impeached  collaterally 
by  showing  that  there  were  no  debts  against  the  estate. 
The  legal  presumption  is  that  the  personalty  has  been 
exhausted,  and  the  court's  judgment  is  not  subject  to 
collateral  attack.  Curran  v,  Kuby,  37  Minn.  330; 
Camden  v.  Plain,  91  Mo.  117 ;  McNair  v.  Hunt,  5  Mo. 
301.  Fourth.  The  approval  of  the  sale  by  the  court 
passes  an  equity  to  the  legal  title  and  the  heirs  cannot 
maintain  ejectment.  The  purchaser  has  perfect  title  by 
paying  the  purchase  money  and  complying  with  the 
terms  of  sale.  A  subsequent  approval  is  valid.  Henry 
V.  McKerlie,  78  Mo.  416 ;  Snider  v.  Coleman,  72  Mo. 
668;  Long  ^?.  Joplin,  etc.,  Co.,  68  Mo.  422;  Grayson  v. 
Weddle,  63  Mo.  523.  Fifth.  The  deed  passed  the  title 
to  Weaver  and  that  title  has  since  passed  to  bona  fide 
purchasers  without  notice,  and  whatever  defects,  if  any 
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there  were  in  the  deed,  are  now  cured  and  all  questions 
as  to  the  title  forever  set  at  rest.  Somes  v.  Brewer^  2 
Pick.  183  ;  Jackson  v.  Henry ^  10  John.  184 ;  Blood  «. 
Hayman^  13  Met.  231 ;  Rohhins  v.  Bates^  4  Cnsh.  104. 
( 3 )  Where  there  is  conflicting  evidence  the  facts  will 
be  taken  as  found.  The  judgment  is  conclusive  if  there 
is  any  legal  evidence  to  support  it.  HucksTiorn  v. 
Eartxoig^  81  Mo.  648 ;  Hamilton  v.  Berry^  74  Mo.  176  ; 
Dalton  V.  Bank,  54  Mo.  105 ;  Scruggs  v.  Scruggs,  41 
Mo.  243 ;  Wall  v,  Shindler,  47  Mo.  282  ;  Hamilton  v. 
Boggess,  63  Mo.  233 ;  Ramsey  v.  Henderson,  91  Mo. 
560  ;  Waddell  v.  Williams,  50  Mo.  216  ;  Allen  v.  Jones, 
50  Mo.  206  ;  Carmichael  v.  Cox,  85  Ind.  151 ;  Schad  v. 
Sharp,  95  Mo.  573 ;  Ogleboy  v.  Corby,  96  Mo.  286 ; 
CarvtJf  V.  Richeson,  96  Mo.  186 ;  McCallister  v.  Sigler, 
116  Ind.  476  ;  Cole  v.  Parker,  70  Mo.  372.  (4)  Where 
rejected  evidence  would  not  change  the  result,  or  where 
erroneous  instructions  work  no  prejudice,  the  judgment 
being  for  the  right  party,  will  be  affirmed.  Especially, 
is  this  true  where  the  case  is  tried  by  the  court  sitting 
as  a  jury.  Every  presumption  is  in  the  court's  favor. 
Mason  v.  Mason,  102  Ind.  38 ;  Edwards  v,  Parker,  28 
Kan.  700  ;  Railroad  v.  Grimes^  38  Kan.  241  ;  Dalby  v. 
Snuffer,  57  Mo.  294 ;  Dorr  v.  ScJiool  District,  40  Ark. 
243 ;  Fairbanks  v.  Long,  91  Mo.  628 ;  Whitaker  v, 
VoorJtees,  38  Kan.  71 ;  Felix  v,  Scharnweber,  119  111. 
446.  (5)  The  defense  of  the  statute  of  limitations  is 
well  taken.  Any  deed,  however  defective  it  may  be, 
and  even  void,  which  contains  a  correct  description 
of  the  property  and  purports  to  convey  it,  gives  the 
grantee  *' color  of  title."  Bracken  v.  Jones,  63  Texas, 
184;  Jackson  V.  Wheat,  18  Johns.  ^\.  Jackson  v.  New- 
ton, 18  Johns.  355  ;  Northrop  v.  Wright,  7  Hill.  476 
Bradstreet  v,  Huntington,  5  Pet.  401  ;  Humbert  v, 
Church,  24  Wend.  587 ;  Brook  v.  Bruyn,  35  111.  392 
Clements  v.  Lampkin,  34  Ark.  598 ;  Lid  don  v.  Hodnett, 
22  Fla.  442.  ( 6 )  The  deeds  to  those  under  whom  the 
Vol.  101—8 
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plaintiflf  claims  having  been  made  when  the  grantors 
were  out  of  possession  are  void  as  against  defendant 
and  those  under  whom  it  claims.  Livingston  v.  Pro- 
seus^  2  Hill.  526  ;  WicTcham  v.  ConTcliny  8  John.  220 ; 
Webb  V.  Thompson,  23  Ind.  482 ;  Foxcraft  v.  Barnes^ 
29  Me.  128 ;  Parker  v.  Oanals^  3  Met.  91 ;  Eearick  v. 
Doe,  4  Ind.  164. 

Black,  J. — This  is  an  action  of  ejectment  for 
thirty  acres  of  land  near  Springfield  in  Greene  county. 
Plaintiff  appealed  from  a  judgment  in  favor  of  the 
defendant. 

It  is  admitted  that  Daniel  B.  Miller  died  seized  of 
the  land  in  1839  or  1840.  In  1869  and  1870  the  heirs  of 
Miller  made  deeds  of  quitclaims  to  John  C,  Price,  and 
the  plaintiff  claims  undor  the  last  will  of  Price. 

The  defendant  for  a  record  title  put  in  evidence  a 
deed  from  Joshua  Davis,  clerk  of  the  county  court  of 
Greene  county,  to  Joseph  Weaver,  dated  the  fourth  of 
May,  1843,  from  which  it  appears  Weaver,  as  adminis- 
trator of  the  Miller  estate,  sold  eighty  acres  of  land,  of 
which  the  land  in  suit  is  a  part,  and  he  became  the 
purchaser  at  his  own  sale  ;  a  sheriff's  deed  dated  the 
fourteenth  of  September,  1855,  made  by  virtue  of  pro- 
ceedings duly  had  in  the  partition  of  the  real  estate  of 
Joseph  Weaver^  conveying  to  Joseph  Farrier  the  thirty 
acres  in  question  ;  also  other  deeds  showing  a  chain  of 
title  from  Farrier  to  the  defendant.  This  suit  was 
commenced  on  the  thirteenth  of  April,  1886,  and  a 
further  defense  is  the  statute  of  limitations. 

There  is  no  evidence  showing,  or  tending  to  show, 
that  plaintiff,  her  testator  or  the  Miller  heirs  ever  had 
actual  possession  of  the  thirty  acres,  or  any  part  of  it. 
On  the  other  hand  it  is  shown  that  Farrier  began  cut- 
ting firewood  from  the  land  in  1864.  Like  acts  of 
ownership  have  been  continued  by  him,  and  those 
claiming  from  and  under  him,  down  to  the  commence- 
ment of  this  suit,  though  it  does  not  appear  that  the 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  115 

Price  v.  The  Springfield  Real-Estate  Ass'n. 

land  has  ever  been  cleared  or  cultivated.  Defendant 
and  those  under  v«rhoni  it  claims  have  paid  all  of  the  taxes 
assessed  against  the  property  from  1841  to  1883.  It  is 
unnecessary  to  set  out  with  more  detail  the  evidence  on 
the  issue  of  adverse  possession;  for  the  instructions 
given  are  so  inconsistent  that  it  is  impossible  to  tell  on 
what  theory  the  court  decided  the  case,  it  having  been 
tried  by  the  court  without  a  jury.  If  the  administra- 
tor's deed  is  a  valid  conveyance,  and  must  be  so  declared 
as  a  matter  of  law  on  this  record,  then  the  judgment 
must  be  affirmed,  without  any  regard  to  the  instructions. 

The  deed  from  the  county  clerk  to  Weaver  is,  as 
has  been  said,  dated  the  fourth  of  May,  1843.  It 
recites  a  public  sale  made  by  Weaver  as  administrator 
of  the  estate  of  Daniel  B.  Miller  on  the  eleventh  of 
September,  1841,  pursuant  to  an  order  of  the  county 
court  made  on  the  sixth  of  August,  1841,  and  that 
Weaver,  being  the  highest  bidder,  became  the  purchaser 
of  the  eighty  acres  at  the  price  of  two  hundred  and 
eighty  dollars.  The  defendant  also  put  in  evidence  three 
orders  of  the  county  court  to  the  following  effect :  One 
made  on  August  6,  1841,  directing  the  administrator  to 
sell  the  eighty  acres  of  land  to  the  highest  bidder  at  the 
court-house  door  on  a  credit  of  nine  months,  to  pay  the 
debts  of  the  Miller  estate;  one  dated  the  third  of 
November,  1841,  showing  that  Weaver  as  administrator 
exhibited  the  sale  bill  for  the  eighty  acres  of  land  sold 
according  to  the  previous  order  of  the  court,  and 
directing  that  he  be  charged  with  the  sum  of  two  hun- 
dred and  eighty  dollars,  the  amount  for  which  the  land 
was  sold  ;  and  one  dated  the  thirty-first  of  May,  1843, 
approving  the  sale  and  directing  the  clerk  to  execute 
a  deed  to  Weaver. 

There  is  no  affirmative  proof  that  these  are  all  of 
the  orders  made  by  the  court  in  the  matter  of  this  sale  ; 
and  it  was  admitted  on  the  trial  that  all  of  the  papers 
filed  in  the  matter  of  the  Miller  estate  had  been  lost  or 
destroyed. 
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1.  The  plaint! jQE  insists  that,  in  order  to  sustain  the 
administrator's  sale,  it  devolved  upon  the  defendant  to 
show  that  the  administrator  filed  a  petition  for  the  sale 
of  the  real  estate,  to  produce  an  order  of  the  court 
directing  notice  to  be  given  to  aU  parties  in  interest  of 
the  filing  of  such  a  petition,  and  to  show  that  the  admin- 
istrator caused  the  property  to  be  appraised.  These 
objections  are  all  based  upon  the  proposition  that  the 
county  courts  are  courts  of  special  and  limited  jurisdic- 
tion, and  that  all  these  matters  must  be  shown  in  sup- 
port of  the  administrator's  deed.  Early  cases  are  cited 
giving  some  support  to  the  proposition,  but  the  doctrine 
has  long  since  been  exploded.  Formerly  county  courts 
had,  and  jjrobate  courts  now  have,  exclusive  original 
jurisdiction  in  matters  concerning  the  administration  of 
estates  of  deceased  persons.  It  is  now  well-settled  law 
that  the  orders  and  judgments  of  these  courts  are 
entitled  to  the  same  favorable  presumptions  and  intend- 
ments that  are  accorded  to  the  judgments  of  circuit 
courts.  The  proceedings  of  our  probate  and  county 
courts  are  no  more  open  to  collateral  attack  than  are  the 
proceedings  of  any  other  courts.  Camden  v.  Plain^  91 
Mo.  117;  Rowden  v.  Brown^  91  Mo.  429,  and  cases  cited. 
-Here  the  defendant  put  in  evidence  the  deed,  order  of 
sale,  and  the  order  approving  the  same.  It  was  not 
necessary  for  the  defendant,  in  the  first  instance,  to 
make  any  other  or  further  proof.  From  the  deed  and 
those  orders  it  will  be  presumed  that  all  requisite  ante- 
cedent steps  had  been  duly  and  timely  taken,  until  the 
contrary  is  made  to  appear.  These  observations  dis- 
pose of  all  of  the  objections  before  named. 

2.  It  is  true  the  administrator  became  the  pur- 
chaser at  his  own  sale.  He  had  a  right,  under  the  law 
as  it  then  stood,  to  purchase  at  his  own  sale,  whether 
private  or  public,  by  paying  not  less  than  three-fourths 
of  the  appraised  value  of  the  property.  For  the  reasons 
before  stated,  it  will  be  presumed  that  his  bid  was  at 
least  three-fourths  of  the  appraised  value. 
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3.  The  sale  was  reported  to  the  county  court  at 
the  November  term,  1841,  which  must  have  been  the 
next  term  after  the  sale,  so  that  in  this  respect  there 
was  a  full  compliance  with  the  law ;  but  the  objection 
is  made  that  the  sale  was  not  approved  until  the  May 
term,  1843.  A  complete  answer  is,  that  the  law  did  not 
require  the  sale  to  be  approved  at  the  term  when  the 
report  was  made.  The  report  having  been  made  at  the 
proper  time,  it  stood  as  a  pending  matter  until  approved 
or  disapproved.  The  approval  at  a  subsequent  date  was 
not  even  irregular  or  erroneous,  much  less  void.  Besides 
all  this  a  premature  report  and  approval  does  not  make 
the  sale  void,  and  the  report  may  be  filed  and  sale 
approved  at  a  term  later  than  the  one  next  after  the 
sale.  Sims  v.  Oray^  66  Mo.  ^X^YWilherson  v.  Allen^  67 
Mo.  502 ;  Henry  v.  McKerlie,  78  Mo.  429  ;  Mc  Vey  v. 
McVey,  61  Mo.  407. 

4.  An  objection  is  based  upon  the  fact  that 
Weaver,  the  administrator,  was  one  of  the  justices  of 
the  county  court  when  the  order  of  sale  and  of  approval 
was  made.  The  statute  declares  that  no  justice  of  the 
county  court  shall  sit  in  the  determination  of  any  cause 
or  proceeding  in  which  he  is  interested  ;  and,  if  the 
majority  of  the  justices  shall  be  interested  in  any  case 
or  proceeding  pending  before  them,  the  same  shall  be 
certified  to  the  circuit  court.  R.  S.  1835  [3  Ed.]  sees. 
39.  41,  p.  159.  Two  of  the  three  justices  had  no  interest 
whatever  In  this  matter.  It  is  not  shown  that  Weaver 
took  any  part,  as  a  member  of  the  court,  in  these  par- 
ticular proceedings,  and  there  is  no  presumption  that 
he  did  participate  in  the  disposal  of  them  becaujse  he 
was  present  at  the  opening  of  court  on  each  day.  It  must 
be  presumed  that  he  obeyed  the  law  and  dictates  of 
common  honesty.     The  objection  has  no  merit  in  it. 

5.  The  statute  in  force  in  1841  provides  that  all 
public  administrator's  sales  shall  be  made  at  the  court- 
house door  on  some  day  while  the  circuit  or  county 
court  is  in  session.    The  deed  recites  a  public  sale  made 
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on  the  eleventh  of  September,  1841,  but  it  does  not  state 
where  the  sale  was  made,  nor  that  either  court  was  in 
session.  The  proof  shows  that  these  courts  were  not  in 
session  on  the  eleventh  of  September,  1841,  but  it  appears 
a  special  term  of  the  county  court  was  held  on  Septem- 
ber 18  of  that  year.  Mohley  v.  Nwoe^  67  Mo.  646,  holda 
that  an  administrator's  deed  passed  no  title,  because 
the  sale  was  not  made  during  the  session  of  the  probate, 
circuit  or  county  court ;  and  a  like  ruling  was  made  in 
Ainge  v.  Corhy^  70  Mo.  258,  but  in  that  case  all  of  the 
proceedings  including  the  report  of  the  sale  were  in 
evidence.  We  do  not  regard  these  cases  as  controlling 
this  one. 

The  statute  of  1835  made  it  the  duty  of  the 
administrator  to  make  a  full  rei)ort  of  his  proceedings, 
showing  the  certificate  of  appraisement,  and  a  copy  of 
the  advertisement,  and  verified  by  affidavit.  It  is  the 
duty  of  the  court  to  approve  or  disapprove  the  report. 
If  disapproved  the  sale  is  of  no  validity.  If  approved 
it  IS  valid,  and  the  administrator,  or,  where  he  is  the 
purchaser,  the  clerk,  is  required  to  execute  a  deed 
*'  stating  the  date  of  the  order  of  sale  and  the  court  by 
which  it  was  made,  and  the  consideration,  and  convey- 
ing to  the  purchaser,"  etc.  "  Such  deed  shall  convey  to 
the  purchaser  all  the  right,  title  and  interest  which  the 
deceased  had,"  etc.  The  object  of  requiring  these  sales 
to  be  confirmed  is  that  the  court  will  look  through  the 
report,  appraisement  and  advertisment,  and  see  that  the 
administrator  has  complied  with  the  order  of  sale  and 
the  law.  The  approval  is  a  judgment  and  implies  a 
finding  that  the  proceedings  of  the  administrator  have 
been  conducted  according  to  the  law  and  order  of  sale. 
This  court  in  TuU  v.  BoyeVj  61  Mo.  425,  when  speaking 
of  alleged  defects  in  the  appraisement  and  advertisment, 
said :  ''  The  approval  of  the  sale  was  a  final  judgment 
from  which  an  appeal  might  have  been  taken  and  cannot 
be  impeached  collaterally.  This  judgment  has  the  effect 
of  curing  such  defects." 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  119 

Price  V.  The  Springfield  Real-Estate  Ass'n. 

It  is  to  be  further  observed  that  the  statute  before 
quoted  only  required  the  deed  to  recite :  First  The 
order  of  sale  ;  second^  the  court  by  which  it  was  made ; 
thirds  the  consideration.  It  did  not  require  the  clerk 
to  state  the  date  of  the  sale,  nor  that  the  sale  was  made 
during  the  session  of  the  county  or  circuit  court.  In 
these  respects  the  statute  is  materially  different  from 
those  of  1845  and  subsequent  revisions.  R.  S.  1845,  sec. 
34,  p.  88.  The  clerk,  therefore,  in  stating  the  date  of 
the  sale  made  a  recital  which  the  law  did  not  require 
him  to  make. 

Now  we  do  not  say  that  the  order  approving  the 
sale  precludes  all  inquiry  as  to  whether  the  sale  was 
made  during  the  session  of  the  county  or  circuit  court ; 
but  we  do  say  it  is,  in  the  absence  of  the  report  of  sale, 
better  evidence  that  the  sale  was  made  at  the  proper 
time  and  place  than  any  contrary  recital  in  the  clerk's 
deed.  The  law  not  requiring  him  to  state  the  time  and 
place  of  the  sale,  that  recital  may  be  disregarded.  This 
sale  was  made  nearly  forty-three  years  before  the  com- 
mencement of  this  suit.  The  plaintiff,  and  those  through 
whom  she  claims,  have  never  had  the  actual  possession 
of  the  thirty  acres  in  question.  During  that  time 
the  persons  claiming  under  the  administrator's  deed 
have  paid  taxes  on  the  land,  and  for  a  period  of  twenty 
years  before  the  commencement  of  this  suit  have  exer- 
cised open  acts  of  ownership  over  it.  Under  these 
circumstances  it  must  be  presumed  that  the  adminis- 
trator performed  his  duties  until  the  contrary  is  made 
to  appear.  The  presumption  is  no  slight  one  either. 
The  recital  in  the  deed,  being  an  unnecessary  one,  does 
not  overcome  the  presumption,  even  if  the  law  required 
a  recital  in  the  deed  of  the  time  and  place  of  the  sale, 
still  taking  the  recital  in  this  deed  in  connection  with 
the  judgment  of  confirmation  and  the  fact  that  the 
county  court  was  in  session  on  the  eighteenth  of  Sep- 
tember, which  was  after  the  order  of  sale  and  before  the 
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filing  of  the  report  thereof,  it  should  be  presumed  that 
the  recital  of  the  time  of  the  sale  is  a  clerical  mistake. 
Jones  V.  Manly ^  68  Mo.  659.  The  administrator's  deed 
is  a  valid  conveyance,  and  the  judgment  should  be  and 
is  aflirmed.    All  concur. 


The  State  ex  rel.  Love,  Collector^  v.  The  Hattnibal 

AND  St.  Joseph  Railroad  Co^lvxi^y^  Appellant. 

101  ~lm\ 

170  »890[  J  Bailroad  Taxation :  board  op  equalization  :  notice.  Under 
the  provisions  of  the  act  of  the  legislature  of  1871  (Acts,  pp.  6&-59) 
creating  a  state  board  of  equalization  to  adjust  and  equalize  the 
value  of  railroad  property  for  purposes  of  taxation,  it  is  the  duty 
of  the  railroads  to  take  notice  of  the  time  and  place  of  the  meeting 
of  the  board  as  fixed  by  law. 

3.  : :  EVIDENOB.  The  law  did  not  require  that  the  evi- 
dence upon  which  the  board  based  its  valuation  should  be  pre- 
served, nor  did  it  designate  the  evidence  upon  which  such  valuation 
should  be  made. 

8.     : :  PRESUMPTION.    The  fact  that  the  board  fixed  the 

same  valuation  for  the  company's  property  for  the  preceding 
years  that  it  did  for  the  year  1872  does  not  raise  such  a  presumption 
that  it  acted  arbitrarily  and  without  evidence  as  will  overcome 
the  legal  presumption  that  it  honestly  discharged  its  duties. 

4.     : .    Courts  can  grant  relief  against  the  mistake  in 

judgment  of  the  board  only  by  direct  proceeding  in  a  manner  pro- 
vided by  law. 

6.    -; :  :  omitted  years.    The  property  of  the  defehdant 

being  subject  to  taxation  for  school  purposes  for  the  years  1867-1872 
was,  under  section  3  of  said  act  of  1871,  liable  for  school  taxes  for 
those  years,  although  not  subjected  thereto  by  appropriate  legisla. 
tion  prior  to  said  act  of  1871. 

6.  Constitution :  rate  op  tax  levy.  The  limitation  of  the  present 
constitution  as  to  the  rate  of  levy  for  taxes  applied  only  to  years 
subsequent  to  its  adoption ;  it  did  not  affect  levies  made  after  its 
adoption  for  years  prior  thereto. 

7.  Hannibal  and  St.  Joseph  Bailroad  Company :  exemption 
from  taxation  :  road  taxes.  The  term  '*  county  taxes"  includes 
road  taxes  within  the  meaning  of  the  provision  of  the  charter  of 
the  Hannibal  and  St.  Joseph  Railroad  Company  exempting  it  from 
county  taxes. 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  121 

The  State  ex  rel.  Love  v.  The  Hannibal  &  St.  J.  Ry.  Ck). 

Appeal  from  Caldwell    Circuit  Court. — Hon.   J.   M. 
Davis,  Judge. 

Reversed  and  remanded. 

Thomas   JS.    Ikcrney   and  Strong  &  Mosman  for 
appellant 

(1)  Defendant's  twenty-first  declaration  should 
have  been  given.  It  was  incumbent  on  the  plaintiff  to 
prove  that  the  special  board  of  equalization  for  the  year 
1872  had  valued,  equalized  and  adjusted  the  property 
of  the  defendant  for  the  years  1867,  1868,  1869,  1870, 
1871  and  1872,  and  that  a  part  of  it  had  been  appor- 
tioned to  Caldwell  county  for  purposes  of  taxation.  To 
make  this  proof,  the  plaintiflE  read  from  the  exhibit 
filed  with  and  made  a  part  of  defendant's  answer  cer- 
tain allegations  in  the  exhibit,  and  the  proceedings  of 
the  special  board  of  equalization  for  the  year  1872, 
which  are  copied  into  the  exhibit.  The  matter  read  in 
evidence  was  admissible  as  an  admission  of  the  defend- 
ant. Dowzelot  V.  HawlingSj  68  Mo.  75.  And  it  must 
all  be  taken  together.  2  Wharton  on  Evidence  [1  Ed.  J 
sec.  1103;  1  Greenleaf  on  Evidence  [10  Ed.]  sec.  201. 
(2)  Defendant's  declarations  of  law,  numbered  1,  2,  3. 
and  4,  should  have  been  given,  and  plaintilBE's  declara- 
tions, numbered  1,  2  and  3,  refused.  The  capital  stock  of 
defendant  was  subjected  to  taxation  for  the  years  1867 
to  1871,  inclusive.  G.  S.  1865,  sees.  27,  28  and  29,  p. 
103 ;  State  v.  Railroad,  77  Mo.  202-213.  All  of  defend- 
ant's property  was  represented  by  its  capital  stock. 
Railroad  v.  SJiacJclett,  30  Mo.  550 ;  State  v.  Railroad^ 
37  Mo.  265 ;  State  to  use  Railroad  v.  STiacklett,  37  Mo. 
280.  It  is  presumed  that  double  taxation  was  not 
intended,  and,  taxation  of  the  capital  stock  being  shown, 
it  devolved  upon  the  plaintiff  to  show  that  defendant's 
property  had,  for  those  years,  been  also  subjected  to 
taxation  in  specie.    Cooley  on  Taxation  [  1  Ed.]  p.  165, 
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and  cases  cited ;  Valle  v.  Ziegler^  84  Mo.  214-219.  The 
acceptance  by  defendant  of  the  act  of  the  legislature  of 
September  20, 1866,  Session  Acts,  1853,  page  16,  was  only 
a  surrender  of  its  exemption  from  state  taxes.  This 
surrender  did  not  affect  in  any  way  its  relation  to  other 
taxes ;  nor  was  its  property  subjected  to  taxation  in 
any  other  respect  by  the  acceptance.  Railroad  t>. 
ShackletU  supra;  State  to  use  Railroad  v.  ShacJclett^ 
supra;  State  v.  Railroad^  supra;  Livingston  County 
V.  Railroady  60  Mo.  616.  To  give  the  special  board  of 
equalization  jurisdiction  under  the  act  of  March  10, 
1871,  it  must  bfe  shown  not  only  that  defendant's  prop- 
erty was  subject,  but  that  it  was  subjected,  to  taxation 
in  specie,  for  the  years  1867  to  1871,  inclusive.  Session 
Acts,  1871,  p.  66,  sec.  S;  State  v.  Railroad,  77  Mo. 
202-213;  Valle  v.  Ziegler,  84  Ma,  supra.  (3)  Defend- 
ant's declaration  of  law  numbered  19  should  have  been 
given ;  and  plaintiflE's  declarations,  numbered  10  and  11, 
refused.  First  The  property  road  tax  is  not  a  new 
tax,  originating  since  defendant's  charter ;  but  has  been 
imposed  since  1836,  at  least.  R.  S.  1835,  p.  649,  sec.  30. 
Since  that  time,  and  before,  the  county  courts  have 
been  charged  with  the  duty  of  opening,  repairing  and 
improving  public  roads,  and  the  expense,  when  not 
provided  for  by  a  property  tax,  has  been  paid  out  of  the 
county  treasury,  or  the  three-per-cent.  fund,  in  the  dis- 
cretion of  the  county  courts.  R.  S.  1835,  p.  649,  sec, 
30;  R.  S.  1845,  p.  975,  sec.  54;  Session  Acts,  1851,  p. 
277,  sec.  14 ;  R.  S.  1866,  p.  1376,  sec.  47 ;  Cooley  on 
Taxation  [1  Ed.]  108,  109.  Prior  to  1865,  all  taxes  were 
classed  as  state  taxes,  county  taxes,  town  taxes,  and 
although  a  property  road  tax  was  authorized  almost 
continuously  from  1835,  unless  road  taxes  are  included 
in  the  class  of  county  taxes,  there  was  never,  prior  to 
1864,  authority  anywhere  in  the  statutes  for  the  levy  of 
road  taxes.  R.  S.  1835,  pp.  529,  630,  640  and  602,  sec. 
7 ;  R.  S.  1846,  pp.  927,  928,  946  and  1050;  R.  S.  1866, 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  123 

The  State  ex  rel.  Love  v.  The  Hannibal  &  St.  J.  By.  Co. 

p.  1349,  sec.  1 ;  p.  1626,  sec.  7.  By  the  act  of  the  gen- 
eral assembly,  approved  February  15,  1864,  a  school  tax 
is  authorized,  and  the  trustees  of  school  districts  are 
empowered  to  levy  and  collect  it.  Session  Acts,  1863-64, 
p.  104,  sees.  2  and  3.  After  this  the  taxes  are  classed  in 
the  revenue  acts  as  state,  county,  town,  or  municipal, 
and  school.  Second.  By  the  General  Statutes  of  1865, 
a  property  road  tax  is  imposed,  and  the  county  courts 
for  the  first  time  are  empowered  to  levy  it  by  that  name. 
G.  S.  1865,  p.  290,  sec.  6.  But  only  property  subject  to 
pay  a  state  and  county  tax  is*  subjected  to  the  payment 
of  the  road  tax.  This  continued  to  be  the  law  until,  by 
the  act  approved  March  23,  1868,  the  county  courts  were 
authorized  to  levy  a  road  tax  by  that  name,  but  only  on 
property  subject  to  pay  a  county  tax.  Sess.  Acts,  1868, 
p.  154,  sec.  27.  This  continued  to  be  the  law  during  all 
the  years  for  which  road  taxes  are  sued  in  the  first  six 
counts  of  plaintiJQE's  amended  petition.  It  is  admitted 
that  defendant's  property  was  not  and  is  not  subject  to 
a  county  tax.  Third.  By  the  act  of  March  10,  1871, 
the  county  courts  are  authorized  to  levy  only  county 
and  school  taxes.  P.  57,  sec.  12 ;  p.  58,  sec.  13.  If  the 
taxes  sued  for  as  road  taxes  are  not  county  taxes,  the 
county  court  was  not  authorized  to  levy  them.  If  they 
are  it  was  not  authorized  to  levy  them  on  defendant's 
property.  Defendant's  property  had  not  only  not  been 
subjected,  but  it  had  never  been  subject,  to  county 
taxes,  Sess.  Acts,  1871,  p.  66,  sec.  3.  The  only 
remaining  claim  for  road  taxes,  or  county  road  taxes, 
is  sued  for  in  the  eleventh  count,  being  road  taxes 
for  the  year  1877.  The  statute  in  force  at  that  time 
authorized  the  county  courts  to  levy  a  road  tax,  but  the 
constitution  of  1875  authorizes  the  county  courts  to  levy 
only  taxes  for  county  purposes.  The  constitution  went 
into  effect  November  30,  1875,  and  the  provisions  regu- 
lating taxation  are  self-enforcing.  Schools  v.  Patten^ 
62  Mo.  444 ;  Householder  v.  City  of  Kansas^  83  Mo. 
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488.  Unless,  then,  the  road  tax  was  a  county  tax,  its 
levy  by  the  county  court  was  unauthorized  and  void. 
If  a  county  tax,  it  is  admitted  that  defendant's  property 
is  exempt  from  its  payment.  ( 4 )  The  court  erred  in 
rendering  judgment  for  the  township  road  taxes  sued 
for  in  the  eighth,  ninth  and  tenth  counts  of  the  amended 
petition.  The  exemption  of  defendant's  property  from 
county  taxes  was  an  exemption  of  the  property  from 
road  taxes.  Authorities,  supra.  Changing  the  name 
of  the  tax,  and  intrusting  its  imposition  to  another  body 
than  the  county  courts,  cannot  deprive  the  defendant  of 
the  exemption.  Cooley  on  Taxation  [  1  Ed.]  p.  65,  and 
cases  cited ;  Bank  v.  City  of  Kansas^  73  Mo.  655-568, 
and  cases  cited. 

Oroshy  Johnson  for  respondent. 

( 1 )  What  credit  shall  be  given  to  the  whole  or 
any  part  of  the  exhibit  offered  in  evidence  as  a  confes- 
sion was  a  matter  exclusively  for  the  jury;  and  they 
were  at  liberty  to  reject  what  was  in  defendant's  favor, 
while  they  gave  credit  to  that  which  was  against  him. 
State  V.  Martin^  28  Mo.  630;  Oreen  Z).  State^  13  Mo. 
882.  (2)  The  action  of  the  state  board  in  assessing  the 
value  of  defendant's  property  was  judicial  and  not  sub- 
ject to  collateral  attack.  Ins,  Co.  t).  Charles^  47  Mo. 
462 ;  Railroad  v.  Maguire,  49  Mo.  482 ;  Burroughs  on 
Taxation,  sec.  103.  Its  decision  would  not  have  been 
void,  even  though  it  had  acted  arbitrarily  and  heard  no 
evidence.  Railroad  v.  State  Boards  64  Mo.  294 ;  New 
York  ^?.  Davenport,  92  N.  Y,  604.  (3)  After  the 
amendment  of  defendant's  charter  in  1852,  its  tangible 
property  was  made  the  subject  of  taxation  for  state 
purposes.  Railroad  Laws,  p.  116,  sec.  3.  Counties 
were  confined  to  the  same  subjects  of  taxation  as  were 
taxable  "by  law  for  state  purposes."  R.  S.  1845,  p. 
947,  sec.  1;  G.  S.  1865,  p.  121,  sec.  76.  (4)  All  prop- 
erty in  the  state  was  subjected  to  taxation  for  school 
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purposes  in  1866,  if  it  was  in  the  power  of  the  state  to 
do  so.  Acts,  1863-64,  p.  104,  sees.  2-3 ;  Const.  1865,  art. 
0,  sec.  8 ;  art.  11,  sec.  16 ;  Gt.  S.  1865,  p.  95,  sec.  1 ;  p. 
263,  sec.  21 ;  p.  276,  sec.  10.  Defendant's  capital  stock 
was  never  subjected  to  taxation  for  any  purpose.  The 
statB  was  authorized  to  tax  the  roadbed  and  tangible 
property  of  the  defendant.  Railroad  Laws,  116,  sec.  3. 
(5)  The  order  assessing  school  taxes  was  valid.  Cald- 
tcell  County  v.  Railroad^  60  Mo.  621.  School  tax  is  not 
a  county  tax.  Livingston  County  v.  Railroad^  60  Mo. 
616.  The,  rate  of  levy  was  unaffected  by  the  constitu- 
tion'of  1875.  Const.  1875,  *'  Schedule,"  sec.  2 ;  Scotland 
County  7).  Railroad^  65  Mo.  123.  ( 6 )  In  exercising  its 
control  over  roads,  the  county  court  is  a  state  agent,  not 
a  county  agent.  Reardon  v.  St.  Louis  County^  36  Mo. 
655  ;  Swfneford  v.  Franklin  County y  73  Mo.  279.  ( 7 )  A 
road  tax  is  not  a  county  tax  but  a  new  and  independent 
tax.  G.  S.  1865,  p.  293,  sec.  26  ;  St  Joseph  v.  Railroad, 
39  Mo.  476.  (8)  If  there  is  a  reasonable  doubt  as  to 
whether  a  road  tax  was  comprehended  within  the  words 
*' county  taxes,"  as  used  in  the  charter,  the  legality  of 
the  road  tax  must  be  upheld.  Railroad  v.  Oaines,  97 
U.  S.  697,  708;  LTodge  v.  Railroad,  99  U.  S.  348,  355; 
Railroad  v.  Cass  County,  53  Mo.  17 ;  Bank  v.  Tennessee, 
104  U.  S.  493,  495.  (9 )  Unless  a  road  tax  was  a  county 
tax,  when  defendant's  charter  was  granted,  the  imposi- 
tion of  such  a  tax  does  not  impair  the  obligation  of  a 
contract.  Nelson  v.  Parish,  111  U.  S.  716,  720; 
McCracken  v.  Hay  ward,  2  How.  612 ;  Aycock  v.  Marin, 
02  Am.  Dec.  56,  65 ;  Louisiana  v.  Mayor,  109  U.  S. 
285,  288;  Merriam  v.  U.  S.,  107  U.  S.  795;  Wolf  v.  New 
Orleans,  103  U.  S.  358,  367 ;  Van  Hoffman  v.  Quincy, 
A  Wall.  635.  (10)  Repairing  and  opening  roads  was  a 
burthen  on  townships,  not  the  counties.  R.  S.  1845,  p. 
964,  sec.  23.  (11)  All  property,  which  the  legislature 
could  subject  to  taxation  for  road  purposes,  was  sub- 
jected to  such  taxation  in  1866.    G.  S.  1865,  p.  293,  sec. 
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26.  The  sixth  section  of  that  law,  cited  by  the  defend- 
ant to  show  that  the  road  tax  must  fall  on  such  prop- 
erty only  as  was  subject  to  a  county  tax,  has  relation  to 
special  road  taxes ;  while  the  road  taxes  sued  for  are 
general  road  taxes.  (12)  Act  of  1871  authorized  county 
court  to  levy  road  taxes.  Acts,  1871,  sees.  1  and  8,  p.  56. 
( 13)  Act  repealing  township  organization  intended  that 
taxes  due  them  should  be  collected.  Acts,  1877,  p.  416 ; 
sees.  1,  2,  3;  R.  S.  1879,  sees.  3150-2.  Taxes  due  town- 
ships were  debts  within  the  mea  ning  of  the  repealing 
act.  State  v.  Donaldson^  28  Mo.  App.  190 ;  People  v. 
Seymour y  76  Am.  Dec.  621 ;  Dubuque  v.  Railroad^  39 
Iowa,  61.  (14)  In  levying  road  taxes  county  court 
represents  road  districts.  R.  S.  1879,  sec.  6950 ;  Town- 
ship V.  Boyd^  58  Mo.  276. 

Brace,  J. — This  is  an  action  brought  in  the  name 
of  the  state  at  the  relation  of  the  collector  of  Caldwell 
county  to  recover  certain  taxes  assessed  and  levied 
against  the  property  of  the  defendant  in  said  county  for 
the  years  1867-68-69-70-71-72-73-74-75-76  and  1877, 
with  interest  and  penalties  for  the  non-payment  of  the 
same. 

The  plaintiff  recovered  judgment  for  the  amount  of 
the  road  tax  for  all  of  the  said  years  except  the  year 
1873,  and  for  the  amount  of  the  school  taxes  for  the 
years  1867  to  1872,  both  inclusive,  the  whole  aggregating 
with  cost  the  sum  of  $78,121.12.  The  court  found  for 
the  defendant  as  to  all  the  taxes  for  the  year  1873,  and 
as  to  all  other  taxes  for  other  years  sued  for,  except  the 
items  stated.  The  taxes  for  which  judgment  was  recov- 
ered were  upon  the  defendant's  real  estate  and  road- 
bed, together  with  the  sidetracks  and  station  houses 
appurtenajit  thereto,  situate  in  said  county.  The  errors 
assigned,  and  for  which  it  is  contended  the  judgment 
should  be  reversed,  will  be  noticed  in  the  order  in  which 
they  are  urged  by  counsel. 
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L  It  is  conceded  by  counsel  that  it  was  shown  by 
competent  evidence  that  the  road  and  school  taxes,  for 
the  years  1867  to  1872,  inclusive,  were  levied  in  pursu- 
ance of  the  valuation  placed  upon  defendant's  property 
in  said  county  by  the  state  special  board  of  equalization 
for  railroad  property  created  by  act  of  the  general 
assembly.  Sess.  Acts,  1871,  pp.  66-69.  But  it  is  con- 
tended that  that  evidence,  consisting  in  part  of  the  jour- 
nal of  the  proceedings  of  said  board,  also  shows  that  the 
valuation  of  defendant's  property  made  by  its  president 
was  increased  by  the  board  without  notice,  arbitrarily, 
and  wdthout  hearing  any  evidence.  It  appears  satisfac- 
torily from  the  evidence  that  the  board  met  and  contin- 
ued in  session  at  the  time  and  place  when  and  where  the 
assessment  was  made  as  required  by  law,  of  which  time 
and  place  it  was  the  duty  of  the  defendant  to  take 
notice;  that  they  took  up  the  return  made  by  the 
defendant  of  its  property  and  made  this  assessment 
"after  mature  deliberation.'^  The  only  ground  for  the 
contention  that  they  made  the  increase  without  evi- 
dence is  that  the  record  of  their  proceedings  does  not 
show  aflBrmatively  that  such  increase  was  made  upon 
any  other  evidence  than  the  return  of  defendant's 
officers. 

The  law  did  not  require  that  the  evidence  upon 
which  they  based  their  valuation  should  be  preserved, 
or  upon  what  evidence  it  should  be  based.  Upon  "the 
evidence  produced  before  them"  they  were  required  to 
increase  or  reduce  the  aggregate  valuation  of  any  rail- 
road company  as  "they  may  deem  just  and  right." 
Sec.  7,  p.  67,  supra.  There  is  no  foundation  for  the 
contention  that  there  was  no  evidence  before  them  upon 
which  to  base  an  increase ;  they  had  the  report  of  the 
defendant  of  its  own  valuation  of  its  property,  and  of 
every  other  railroad  company  in  the  state,  as  a  basis  for 
equalization  ;  for  increase  or  reduction,  to  such  a  stand- 
ard as  to  them  might  "seem  just  and  right."     What 
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other  evidence  they  may  have  had  in  regard  to  the  value 
of  defendant's  property  does  not  appear  upon  the  face 
of  the  record  of  the  board,  nor  was  it  necessary  that  it 
should  so  appear.  B.  cfe  St  Joe  Ry.  Co.  v.  8t(ite  Boards 
64  Mo.  294. 

That  the  board  fixed  the  same  valuation  upon 
defendant's  property  for  the  precedent  years  that  they 
did  for  1872  may  raise  a  suspicion  in  the  minds  of  coun- 
sel that  they  acted  arbitrarily  and  without  evidence, 
but  such  a  suspicion  surely  ought  not  to  be  permitted  to 
overcome  the  legal  presumption  that  these  sworn  offi- 
cers, acting  in  a  gt^a^f-judicial  capacity,  honestly  dis- 
charged their  duties,  and  against  any  mere  mistake  of 
their  judgment  no  court  can  give  relief,  except  by  a 
direct  review  of  such  judgment  in  a  manner  provided 
by  law.  -We  find  no  error  in  the  ruling  of  the  court 
that  the  taxes  were  legally  assessed  in  this  respect,  if 
the  defendant's  property  was  subject  to  taxation  for  the 
years  for  which  they  were  so  assessed. 

II.  It  is  contended  that  the  defendant's  property 
is  not  liable  for  the  school  taxes  for  the  years  1867  to 
1872,  for  which  plaintiflE  recovered  judgment,  for  the 
reason  that  although  subject  to  taxation  for  school  pur- 
poses for  those  years  (  Livingston  County  v.  Railroad^ 
60  Mo.  516 ),  yet  not  having  been  subjected  to  taxation 
for  such  purposes  by  appropriate  legislation  prior  to  the 
act  of  March  10,  1871,  it  could  not  be  subjected  to  ta,xa- 
tion  under  the  provisions  of  that  act  for  those  years. 
For  support  of  this  contention  reliance  is  placed  on  the 
language  of  the  third  section  of  said  act,  and  upon  the 
decision  in  State  ©.  Railroad^  77  Mo.  202. 

Said  section  reads  as  follows:  Sec.  3.  **In  case 
any  such  railroad  or  other  property  of  any  such  com- 
pany heretofore  specified  shall  have  been  subjected  to 
taxation  prior  to  the  passage  of  this  act,  for  any  year 
for  which  it  shall  not  have  been  assessed  and  paid  taxes, 
then,"  etc. 
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In  Livingston  County  v.  Railroad^  swpra^  in  con- 
struing this  section  in  an  action  for  taxes  levied  under 
the  same  act  against  the  property  of  defendant  in  that 
county,  the  court,  per  Napton,  J.,  uses  this  language  : 
"This  section  does  not  undertake  to  subject  to  taxation 
property  which  at  the  date  of  the  ordered  assessment 
was  not  liable  to  taxation,  but  merely  to  declare  that  in 
case  property  has  been  subject  to  taxation  prior  to  the 
passage  of  the  act,  has  escaped  taxation  either  through 
the  inattention  of  the  owner,  or  of  the  county  officers, 
these  back  taxes  shall  be  assessed  and  collected." 
School  taxes  for  the  same  years  were  included  in  the 
action  in  that  case  as  in  this,  and  that  case  would  seem 
to  be  decisive  of  the  question,  unless  the  contention  can 
be  maintained  upon  the  authority  of  the  case  in  77  Mo., 
page  202,  in  which,  in  effect,  it  was  held,  in  favor  of  a 
subsequent  purchaser,  that  a  lien  in  favor  of  the  state 
could  not  be  created  against  the  property  in  specie  of 
the  defendant  railroad  company  for  taxes  for  the  years 
preceding  the  levy  and  assessment  under  that  act, 
whose  capital  stock  during  those  years  had  been  sub- 
jected by  appropriate  legislation  to  taxation,  upon  the 
principle  that  it  was  not  to  be  held  that  the  legislature 
intended  to  favor  double  taxation,  and  that,*  having  pro- 
vided for  the  taxation  of  the  capital  stock  during  those 
years,  the  property  of  the  company  in  specie  could  not 
be  subjected  to  a  lien,  attempted  to  be  thereafter  created 
for  such  taxes  upon  the  property  in  specie. 

The  case  at  bar  is  to  be  distinguished  from  that,  in 
this :  That  the  capital  stock  of  the  defendant  during 
those  years  was  ^either  subject  to  nor  subjected  to  tax- 
ation for  school  purposes,  for  the  reason  that,  by  legis- 
lative enactment,  its  capital  stock  was  exempt  from 
taxation  for  such  purposes,  and  its  property  in  specie 
was  subject  to  taxation  therefor  as  will  more  fully 
appear  in  the  subsequent  discussion  of  another  branch 
of  the  case,  and  was  subjected  thereto  by  the  general 

Vol.  101—9 


Digitized  by 


Google 


130  SUPREME  COURT  OP  MISSOURI, 

The  State  ex  rel.  Love  v.  The  Hannibal  &  St.  J.  Ry.  Co. 

legislation  providing  for  the  levy  and  collection  of  taxes 
npon  such  property  in  specie.  Sess.  Acts,  1852,  p.  15, 
sec.  3 ;  G.  S.  1865,  chap.  11,  p.  95,  sec.  1,  and  chap.  46, 
pp.  262  and  263,  sec.  21,  et  seq.  Consequently,  there  is 
no  question  of  double  taxation  in  this  case,  the  vital 
one,  which  lay  at  the  root  of  the  controversy  in  that 
case,  and  which  led  to  the  distinction  made  between 
property  subject  to  and  property  subjected  to  taxation. 

III.  The  fact  that  these  school  taxes  were  levied 
after  the  constitution  of  1875  went  into  effect,  and  that 
the  rates  for  the  years  for  which  they  were  levied  were 
in  excess  of  the  limit  prescribed  by  that  constitution, 
would  in  no  way  affect  the  validity  of  the  levy  if  they 
did  not  exceed  the  limit  of  taxation  authorized  by  law 
for  such  purposes  at  the  time  when  such  taxes  ought  to 
have  been  levied.  The  nunc  pro  tunc  levy  provided  for 
by  law  speaks  9^s  of  the  date  when  it  should  have  been 
made.  The  limitation  of  the  constitution  operates  only 
on  taxes  for  years  subsequent  to  its  adoption. 

IV.  It  is  contended  that  the  defendant  is  not  liable 
for  the  road  taxes  for  the  years  1867  to  1872,  for  the 
same  reasons  for  which  claim  is  made  that  it  was  not 
liable  for  school  taxes,  hereinbefore  considered ;  but, 
further,  that  it  is  not  liable  for  road  taxes  for  any  of 
the  years  for  which  plaintiff  recovered  judgment,  and 
this  claim  will  now  be  considered. 

The  defendant  was  incorporated  in  the  year  1847. 
By  its  charter,  its  capital  stock  was  exempted  from  all 
state  and  county  taxes.  Sess.  Acts,  1847,  p.  157,  sec.  ^  ; 
Sess.  Acts,  1837,  p.  252,  sec.  24.  In  consideration  of  a 
grant  of  lands  made  by  the  state  and  accepted  by  the 
company  by  act  of  the  general  assembly,  approved  Sep- 
tember 20, 1852  (  Sess.  Acts,  1862,  p.  16,  sec.  3 ),  it  became 
bound,  in  each  year  after  its  completion,  "to  pay  into 
the  treasury  of  the  state  a  sum  of  money  equal  to  the 
amount  of  the  state  tax  on  other  real  and  personal  prop- 
erty of  like  value"  upon  the  actual  cash  value  of  all  its 
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property  in  specie.  By  virtue  of  this  legislation  while 
the  capital  stock  eo  nomine  remained,  and  still  remains, 
exempt  from  state  and  county  taxes,  its  tangible  prop- 
erty became,  and  is,  subject  to  state  taxes,  but  not 
subject  to  county  taxes.  H.  &  St.  Joe  Ry.  Co.  v.  Shack- 
leit,  30  Mo.  550  ;  State  v.  Railroad,  37  Mo.  265  ;  State  v. 
Railroad,  60  Mo.  143.  It  is  not  exempt,  however,  from 
municipal  taxes  imposed  by  authority  of  the  state  ( Oitp 
of  St.  Joseph  V.  Railroad,  39  Mo.  476 ),  nor  from  school 
taxes  imposed  by  like  authority.  Livingston  County 
V.  Railroad,  60  Mo.  516. 

And  the  question  now  presented  for  consideration 
is,  whether  the  road  tax  sued  for  is  within  the  meaning 
of  the  term  "  county  taxes,"  as  used  in  the  act  of  1837, 
supra,  incorporating  the  Louisiana  and  Columbia  Rail- 
road Company,  to  all  the  rights,  privileges  and  immu- 
nities of  which  the  defendant  became  entitled  by  the 
act  of  1847,  supra.  At  the  same  session  of  the  general 
assembly  at  which  the  Louisiana  and  Columbia  Railroad 
Company  was  incorporated,  the  act  of  1835,  by  which 
provision  had  been  made  for  assessing,  levying  and  col- 
lecting a  road  tax  upon  real  estate,  the  statute  of  1835, 
page  544,  sections  30,  31,  32  and  33  was  repealed  (  Sess. 
Acts,  1837,  p.  110 ),  and  no  general  act  has  been  found  in 
the  statutes  from  that  date  until  1851,  providing  for  a 
property  road  tax  as  distinguished  from  other  county 
taxes.  From  the  organization  of  the  state  government 
the  county  courts  of  the  state  have  been  charged  with 
the  duty  of  opening  and  keeping  in  repair  the  public 
highways  (  R.  S.  1825,  p.  688 ;  R.  S.  1835,  p.  546 ;  R.  S. 
1845,  chap.  157,  p.  960 ;  R.  S.  1856,  chap.  137,  p.  1867 ; 
R.  S.  1865,  chap.  52,  p.  289 ),  and  to  some  extent  they 
have  always  been  a  charge  upon  the  general  revenue  of 
the  county. 

In  1835,  provision  was  made  (Laws,  1835,  p.  553) 
for  the  apportionment  and  distribution  of  the  road  and 
canal  fund  to  the  several  counties,  and  thereafter  for 
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many  years  this  fund  regularly  distributed  to  the  coun- 
ties at  stated  periods,  and  the  compulsory  labor  of  the 
residents  of  the  road  districts  supplemented  by  payments 
in  certain  instances  authorized  to  be  made  out  of  the 
county  treasury  were  the  means  thereafter  provided  by 
law  for  opening  and  keeping  in  repair  the  public  high- 
ways of  the  state.  The  burden  of  erecting  and  main- 
taining bridges  on  such  roads,  when  the  cost  exceeded 
twenty-live  or  fifty  dollars,  has  always  been  borne  by 
the  general  county  revenue  fund  except  in  so  far  as  it 
was  relieved  by  private  subscription.  R.  S.  1836,  p.  106 ; 
R.  S.  1846,  chap.  22 ;  R.  S.  1866,  chap.  22 ;  G.  S.  1866, 
chap.  63. 

By  act  of  the  general  assembly,  approved  March  3, 
1861  (Sess.  Acts,  1850,  p.  277,  sec.  14,  et  seq.)y  the  prop- 
erty of  residents  of  road  districts  liable  to  work  on  the 
road  was  subjected  to  a  road  tax  to  be  levied  by  the 
county  court.  This  act  was  amended  and  carried  into 
the  Revised  Statutes  of  1866,  page  1376,  section  47, 
et  seq.  In  1866  the  operation  of  this  act  was  extended, 
and  the  county  courts  were  authorized  to  levy  a  special 
tax  for  the  improvement  of  roads  upon  property  subject 
to  pay  a  state  and  county  tax  (G.  S.  1866,  p.  290, 
sec.  6  ),  and  to  borrow  money  on  the  credit  of  the  county 
and  issue  bonds  for  that  purpose,  and  levy  a  special  tax 
for  the  payment  of  accruing  interest  thereon.  Sec.  7, 
supra.  And  in  addition  county  courts  were  authorized 
to  levy  a  road  tax  upon  all  property  subject  to  taxation 
in  an  amount  not  exceeding  thirty  per  cent,  of  the 
amount  of  the  state  tax.  Sec.  26,  supra.  This  act 
was  amended  in  1868  by  an  act  then  passed  repealing  the 
law  of  1866,  by  which  the  county  courts  were  authorized 
to  borrow  money  on  the  credit  of  the  county  for  the  pur- 
pose of  opening  and  improving  public  roads,  and  to  levy 
a  suflBcient  amount  of  revenue  to  pay  the  interest 
accruing  thereon,  and  if  necessary  to  levy  a  special  tax 
for  the  payment  of  such  interest.     Sess.  Acts,  1868,  p. 
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151,  sec.  7.  And  by  the  same  act  in  addition  it  was 
provided  (sec.  27,  supra)  that  *'for  the  purpose  of 
opening,  repairing  and  improving  roads,  and  in  order 
to  raise  the  necessary  funds  to  pay  the  expenses  of  any 
or  all  of  said  opening,  repairing  and  improvements,  the 
county  courts  of  the  various  counties  shall  levy  a 
special  tax,  not  exceeding  four  mills  on  the  dollar,  of 
the  taxable  property  of  the  county  and  all  property 
taxable  by  law,  which  shall  be  known  as  the  '  road  tax ;' 
said  levy  to  be  made  at  the  time  and  in  the  same  man- 
ner as  the  county  revenue  is  levied,  and  hereafter  all 
property  whether  belonging  to  non-residents  or  others 
subject  to  pay  a  county  tax  shall  be  subject  to  pay  a 
road  tax,"  etc. 

This  law  in  the  main  was  in  force  when  the  act  of 
1871  was  passed,  providing  for  a  uniform  system  of 
assessing  and  collecting  taxes  on  railroads  ( Sess.  Acts, 
1871,  p.  56 ),  by  which  the  special  state  board  of  equal- 
ization created  by  that  act  were  required  to  ''apportion 
the  value  of  all  lands,  work-shops,  depots  and  other 
buildings  belonging  to  each  railroad  company  t6  the 
counties^  cities  or  incorporated  towns  in  which  such 
lands,  work -shops  or  depots  and  other  buildings  are 
situate,  and  the  aggregate  value  of  all  other  property  of 
each  railroad  company  shall  be  apportioned  to  each 
county,  city  or  incorporated  town  in  which  such  road 
shall  be  located  according  to  the  ratio  which  the  number 
of  miles  of  such  road  completed  in  such  county  shall  bear 
to  the  whole  length  of  such  railroad''  (section  8);  and 
after  making  provision  for  the  levy  of  state  taxes  on  such 
property.  Sec.  11.  The  action  of  the  board  was  to  be 
certified  to  the  clerks  of  the  county  courts  of  the  several 
counties,  and  the  county  courts  were  authorized  to  levy 
for  all  county  purposes  on  such  proportionate  value,  so 
certified,  such  taxes  as  may  be  authorized  by  law  at 
the  same  time  and  at  the  same  rate  as  may  be  levied 
on  other  property.    Sec.  12.     Upon  such  proportionate 
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value  provision  was  also  made  for  the  levy  of  school 
taxes.  Sec.  13.  The  act  then  provides  for  the  enforce- 
ment of  the  payment  of  the  state^  county  and  school 
taxes  thus  to  be  levied.     Sec.  14,  et  seq. 

The  act  of  1871.  was  amended  by  an  act  approved 
March  24,  1873  ( Sess.  Acts,  p.  63 ),  in  which  provision 
was  made  for  the  levy  of  municipal  township  taxes,  and 
the  mode  of  levying  and  collecting  municipal  taxes  was 
more  specifically  defined.  The  several  taxes  as  classified 
under  this  law  were  state  taxes,  county  taxes,  municipal 
township  taxes,  school  taxes  and  municipal  taxes  ;  and 
this  classification  has  since  been  maintained.  Sess. 
Acts,  1874,  p.  130 ;  Sess.  Acts,  1875,  p.  119 ;  R.  S.  1879, 
sec.  6879.  During  the  years  1874,  1875  and  1876  Cald- 
well county  was  under  the  township  organization  act. 
By  the  law  then  in  force  in  counties  thus  organized  a 
road  tax  was  authorized  to  be  levied  upon  all  *'real  and 
personal  property  in  the  township  made  taxable  by  law  " 
'\f or  state  and  county  purposes. ^^  Sess.  Acts,  1873,  p. 
108,  sees.  7-21,  and  Sess.  Acts,  1875,  p.  149,  sec.  2. 
In  the  year  1877  Caldwell  county  had  resumed  its  nor- 
mal county  organization  ;  by  the  general  road  law  then 
in  force  it  was  provided  that  there  should  be  set  aside 
an  amount  "from  the  general  county  revenue  sufllcient 
for  road  purposes  to  be  called  -  the  road  tax.'  "  Sess. 
Acts,  1877,  p.  393,  sec.  20. 

At  the  time  the  defendant  received  its  charter 
exempting  it  from  all  state  and  county  taxes,  and  for 
ten  years  prior  thereto,  the  general  revenue  fund  of  the 
county  had  been  charged  with  the  payment  of  certain 
expenses  incurred  in  the  opening  and  improving  of 
public  roads ;  and,  so  far  as  any  tax  was  raised  for  such 
purpose,  it  was  raised  as  a  county  tax,  for  that,  in 
common  with  all  the  other  purposes  of  county  govern- 
ment. So  far  as  defendant's  property  is  concerned  this 
continued  to  be  the  law  for  nearly  twenty  years  after- 
wards. The  law  provided  for  the  levy  upon  such  prop- 
erty of  taxes  only  for  state,   county  and  municipal 
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purposes  ;  from  two  of  these  its  property  was  exempted  ; 
of  these  two,  one,  the  county  tax,  included  such  money 
as  it  was  then  found  necessary,  and  as  was  then  being 
raised,  for  road  purposes  by  taxation.  The  legislature 
in  exempting  it  from  county  taxes  necessarily  exempted 
it  from  road  taxes.  The  defendant,  by  its  acceptance  of 
the  act  of  1852,  relinquished  its  exemption  from  state 
taxes  on  its  property  in  specie,  but  has  never  relinquished 
its  exemption  from  county  taxes.  While  the  county 
courts  since  .1865,  by  law,  have  been  authorized  to  levy 
a  road  tax,  eo  nomine^  upon  property  to  be  applied 
exclusively  to  road  purposes,  yet  that  does  not  change 
its  nature  as  a  county  tax. 

The  only  classification  possible  for  such  a  tax, 
whether  from  a  consideration  of  the  legislation  pro- 
viding for  it  in  the  various  road  laws,  to  which  reference 
has  been  made,  or  the  various  acts  providing  for  the 
assessment  and  levy  of  taxes  upon  railroad  property, 
is,  as  a  county  tax,  for  road  purposes.  The  legislature 
has  never  undertaken  to  lift  the  burden  of  maintaining 
the  public  roads  from  the  counties  and  to  place  it  upon 
the  state  treasury  to  be  met  by  a  levy  of  state  taxes  to 
sustain  it.  The  tax  is  levied,  collected  and  disbursed 
by  the  county  authorities ;  its  rate  is  uniform  over  the 
whole  county,  but  may  be  varied  in  different  counties. 
It  is  for  a  purpose  that  has  always  been  recognized  in 
the  legislation  of  the  state  as  a  county  purpose ;  as  a 
county  burden  to  be  met  by  a  county  tax,  and  as  such 
there  can  be  no  doubt  that  it  comes  within  the  exemption 
conferred  by  the  legislature  upon  defendant  in  respect 
of  the  property  upon  which  such  taxes  were  levied  in 
this  case. 

Besides,  as  we  have  seen  by  the  various  laws  author- 
izing it,  whether  in  the  shape  of  a  county  road  tax,  or 
a  township  road  tax,  its  levy  was  limited  to  property 
subject  to  pay  a  state  and  county  tax,  and,  as  defend- 
ant's property  was  not  subjec  to  pay  at  county  tax,  it 
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conld  not  be  made  a  charge  upon  it.  If  the  foregoing 
conclusions  are  correct  the  result  mast  b^  that  the  judg- 
ment of  the  circuit  court  in  favor  of  the  plaintiflf  for  the 
school  taxes  ought  to  be  sustained,  and  for  the  road 
taxes  ought  to  be  reversed.  The  judgment  of  the  cir- 
cuit court  will  therefore  be  reversed  and  the  cause 
remanded  with  direction  to  the  circuit  court  to  enter  up 
judgment  for  the  plaintiflf  in  accordance,  with  this  opin- 
ion for  the  school  taxes  and  penalties  sued  for  in  the 
first  six  counts  of  the  petition,  and  for  the  defendant 
as  to  all  other  taxes  sued  for.     All  concur. 
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State  ex  reh  Trammel,  Collector^  v.  The  Hannibal 

AND  St.  Joseph  Railroad  Company, 

Appellant. 

1.  Bailroad :  delinquent  taxes:  petition.  A  petition  in  an  action 
against  a  railroad  for  delinquent  taxes,  under  Revised  Statutes. 
1879,  section  6889,  et  seq,,  need  not  describe  the  property  otherwise 
than  as  so  many  miles  of  a  given  value,  with  a  proper  proportion 
of  the  value  of  the  rolling  stock  added.  ' 

3.     : : '-:  township  aid  ACfr.    Nor  is  it  necessary, 

when  suing  for  railroad  taxes,  levied  under  the  township  railroad 
aid  act  of  March  28,  1868  (Acts,  p.  92),  to  state  the  number  of 
miles  of  road  in  the  township,  the  petition  stating  the  amount 
of  railroad  tax  levied  in  the  township  on  defendant's  property. 

8.     : : : .    It  is  immaterial  as  to  the  validity 

of  the  tax,  levied  under  said  act  of  1868,  whether  the  county 
in  which  the  levy  was  made  had  or  had  not  a  township  organi- 
zation. 

4.  Hannibal  and  St.  Joseph  Bailroad  Company:  exemption 
FROM  TAXES  :  BAILROAD  TAX.  A  provision  of  the  law  incorporating 
the  Hannibal  and  St.  Joseph  Railroad  Company  exempted  the  stock 
of  said  company  "from  state  and  county  tB,xea;*'  held  that  the 
exemption  included  a  tax  levied  to  pay  bonds  given  by  it  for  stock 
in  a  railroad  company,  and  this,  although  the  bonds  can  only  be 
paid  out  of  the  tax  levied  for  the  special  purpose. 

5.  : : .  Neither  the  general  assembly  nor  a  con- 
stitutional convention  could  repeal  said  exemption  without  the 
consent  of  the  railroad* 
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6.  Township  Aid  Aot  of  1868:  compbomisb  bonds.  Compromise 
or  funding  bonds  issued  under  Revised  Statutes,  1879,  page  849, 
for  bonds  originally  issued  under  the  township  aid  act  of  March  28, 
1868,  are  valid. 

7.     : :  COUNTY  taxbs.    Taxes  levied  to  pay  said  township 

funding  bonds  are  not  county  taxes  within  the  meaning  of  the 
charter  provisions  exempting  the  Hannibal  and  St.  Joseph  railroad 
from  the  payment  of  county  taxes. 

8.  Railroad:  action  fob  back  taxes:  pbima  facdb  case.  The 
order  of  the  county  court,  levying  railroad  taxes  for  omitted 
years,  under  Revised  Statutes,  1879,  section  6879,  and  which  recites 
that  the  years  were  omitted,  is  prima  facie  evidence  of  such 
omission,  and,  in  an  action  for  said  taxes,  it  is  not  necessary  for 
the  plaintiff,  in  order  to  make  out  a  prima  facie  case,  to  introduce 
the  levy  of  those  years  made  upon  property  other  than  railroad 
property. 

9.  Bailroad  Taxation:  levy.  The  order  of  the  county  court 
which  directs  the  clerk  to  extend  the  specified  tax  at  a  specified 
rate  upon  the  tax  books  for  the  omitted  years  is  a  sufficient  levy. 

10.  Bailroad  Tax,  Levy  of:  rbgulab  term  of  county  court. 
Where  the  county  court  opens  a  regular  term,  and  adjourns  from 
day  to  day  for  a  number  of  days,  the  adjournments  are  a  part  of 
the  regular  term,  within  the  meaning  of  Revised  Statutes,  1879, 
section  6879,  providing  that  taxes  against  railroad  property  are  to 
be  levied  "at  a  regular  term  of  said  court  if  in  session  at  the 
time." 

11.  • : :  presumption.    A  levy  by  the  county  court  to  pay 

a  railroad  township  tax  gives  rise  to  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  that  the  preliminary  order 
required  to  be  made  by  the  circuit  court,  under  the  act  of  March 
8,  1879  (R.  S.  1879,  sec.  6799),  has  been,  complied  with. 

Appeal  from  Macon  Circuit  Court. — Hon.  Andrew 
Ellison,  Judge. 

Reversed. 

Strong  &  Mosman  for  appellant. 

( 1 )  A  tax  is  not  a  debt.  It  operates  in  inmtum. 
Its  validity  depends  upon  the  fact  that  the  officers 
luve  complied  with  the  statute  in  every  respect.    The 
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power  of  taxation  can  only  arise  on  the  performance  of 
certain  acts,  specifically  pointed  out  by  the  law.  No 
presumption  can  be  indulged  in  favor  of  the  regularity 
of  the  procedure  of  the  oflScers.  This  power  can  only  be 
exercised  when  conferred,  and  then  only  in  accordance 
with  the  limitations  and  restrictions  placed  upon  its 
exercise,  Yankee  v.  Thompson^  51  Mo.  238-9  ;  State  v. 
Bailroad,  87  Mo.  238-9;  State  v.  Cook,  82  Mo.  186; 
City  of  Kansas  v.  Bailroad^  81  Mo.  296 ;  Warrensburg 
V.  Miller^  .77  Mo.  56 ;  Henry  v.  Belly  75  Mo.  198 ;  Spur- 
lock  %,  Dauglierty^  81  Mo.  171 ;  Howard  t?.  Heck^  88 
Mo.  456 ;  Stiener  v.  Franklin  County ^  48  Mo.  177 ; 
Mason  v.  Crowder,  85  Mo.  536 ;  Lagroue  v.  Rains,  48 
Mo.  538;  State  v.  Hailroad,  75  Mo.  526;  Hopkins  v. 
Scott,  86  Mo.  140 ;  State  v.  Van  Avery,  75  Mo.  537  ;  State 
ex  rel  v,  Mantz,  62  Mo.  260.  (2)  The  defendant's 
objection  to  the  admission  of  any  evidence  under  the  peti- 
tion should  have  been  sustained.  There  was  no  descrip- 
tion of  the  property  of  the  defendant  that  would  sustain 
a  recovery.  R.  S.,  sec.  6889 ;  City  v.  Whipple,  71  Mo. 
519 ;  Lowe  v,  Ekey,  82  Mo.  290  ;  Alexander  v.  Hickok,  34 
Mo.  500-1;  Wright  V.  Beardsley,  69 Mo.  548.  (3)  First 
Defendant's  objection  to  the  introduction  of  any  evi- 
dence as  to  the  Omaha  taxes  levied  in  Hudson  township 
on  the  ground  that  the  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  respect  to  these 
taxes,  should  have  been  sustained.  The  petition  does 
not  aver  the  corporate  existence  of  any  such  township, 
nor  does  it  state  that  the  defendant  has  any  property 
therein.  JRobinson  v.  Jones,  71  Mo.  584.  Second.  The 
act  of  March  23,  1868,  authorizing  the  subscription  to 
the  capital  stock  of  railway  companies,  by  a  municipal 
township,  is  unconstitutional,  and  taxes  levied  to  pay 
the  indebtedness  created  by  such  subscription  cannot 
be  collected.  State  ex  rel.  v.  Walker,  85  Mo.  44 ;  Hayes 
'0.  Dowis,  75  Mo.  250 ;  Weightman  v.  Clark,  103  U.  S. 
256 ;  Webb  v.  LaFayette  County,  67  Mo.  367.  TItird. 
The  order  levying  the  Omaha  railroad  taxes  for  the 
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years  1882  and  1883  is  a  nullity.  There  was  no  proof 
that  the  court  had  failed  or  omitted  to  levy  those  taxes 
in  those  years.  Carney  v.  Carney^  95  Mo.  359.  There 
was  no  proof  that  the  rate  mentioned  in  said  order  was 
the  same  as  that  paid  by  other  property-owners  during 
those  years  on  account  of  that  tax.  Said  order  was  not 
a  compliance  with  section  6879,  Revised  Statutes.  The 
court  did  not  ascertain,  or  by  said  order  levy,  any 
tax.  City  of  Kansas  v.  Railroad^  81  Mo.  296-7;  State 
7>,  Railroad^  82  Mo.  684.  (4)  The  order  of  the  county 
court,  in  respect  to  the  Missouri  and  Mississippi  railroad 
taxes  was  utterly  insufficient  to  authorize  a  recovery  for 
the  taxes  extended  in  pursuance  of  its  directions.  State 
ex  rel.  v.  Railroad,  10  S.  W.  Rep.  434,  (5)  There 
was  no  sufficient  proof  of  the  identify  of  the  alleged 
certificate  .of  Daniel  M.  Draper,  and  the  same  was 
improperly  admitted  in  evidence.  It  is  elementary  law 
that  if  there  is  no  eyidence  of  the  execution  of  a  paper,  it 
is  error  to  permit  it  to  be  given  in  evidence.  ( 6 )  There 
was  no  certificate  or  other  evidence  of  any  character 
tending  to  show  an  assessment  of  the  defendant's  prop- 
erty in  1887.  State  v.  Trust  Co.,  68  Mo.  466;  State  v. 
Railroad,  Tl  Mo.  88 ;  State  v.  Railroad,  97  Mo.  137. 

(7)  The  defendant's  objection  to  the  certificates,  pur- 
porting to  have  been  signed  by  Thomas  HoUiday,  state 
auditor,  should  have  been  sustained.  There  was  no 
proof  to  identify  said  certificates,  or  of  their  execution. 

(8)  The  defendant  is  not  liable  for  the  Missouri  and 
Mississippi  railroad  taxes.  By  its  charter  it  was  exempt 
from  all  county  taxes.  Railroad  v,  Shacklett,  30  Mo. 
550 ;  State  v.  Railroad,  37  Mo.  265 ;  Ridings  v.  Hall,  48 
Mo.  104.  ( 9 )  The  order  of  the  county  court  in  respect 
to  the  taxes  for  the  year  1884  shows  that  the  court  did 
not,  in  compliance  with  section  6879,  ascertain  and  levy 
the  taxes  on  railroad  property.  It  is  merely  a  direc- 
tion to  the  clerk  to  extend  them.  Spurlock  v.  Daugh- 
erty,  81  Mo.  180;  Santa  Clare  v.  Railroad,  13  Am.  & 
Eng.  Cases,  207-8.     (10)    It  was  error  in  the  court  to 
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overrule  the  motion  in  arrest.  On  the  face  of  the 
record  the  judgment  is  erroneous.  Where  money  is 
brought  into  court  it  is  considered  as  stricken  out  of 
the  declaration,  and  the  action  proceeds  '^asif  it  had 
originally  been  commenced  for  that  sum  only."  3 
Durnf.  &  East.  6,  7 ;  Bank  v.  Southerland^  3  Cow.  336 ; 
Spaulding  V.  VandercooJc^  2  Wend,  431. 

B.  R.  DysarU  John  F.  Mitchell  and  Sears  <&  Guthrie 
for  respondent. 

( 1 )  The  tender  by  the  defendant  of  a  portion  of 
the  taxes  sued  for,  and  the  acceptance  by  the  plaintiff, 
eliminates  from  the  case  all  questions  except  the  propri- 
ety of  the  court's  rulings  upon  the  Omaha  railroad 
taxes,  and  the  Missouri  and  Mississippi  railroad  taxes,  as 
claimed  in  the  petition.  The  tender  and  payment  into 
court  was  an  acknowledgment  that  so  much  was  due  the 
plaintiff.  ( 2 )  First  The  Omaha  railroad  tax  levied 
in  Hudson  township  is  a  legitimate  tax  which  the 
defendant  is  liable  to  pay,  the  same  as  individuals  own- 
ing property  in  said  township.  Second.  Conceding 
that  the  act  of  March  23,  1868,  was  unconstitutional  and 
void,  as  held  by  this  court,  still  the  bonds  issued  there- 
under are  held  to  be  valid  by  the  federal  courts,  and 
were  not  of  that  worthless  character  as  to  preclude  a 
valid  compromise  for  their  payment.  State  ex  rel.  v. 
Holladay^  72  Mo.  499 ;  Cass  Ceunty  v,  Johnston^  95 
U.  S.  365  ;  Dallas  County  v.  Merrill,  77  Mo.  573  ;  R.  S. 
1879,  art.  1,  chap.  83.  ( 3 )  The  original  bonds  issued 
by  the  county  for  said  Hudsoii  township  were  compro- 
mised and  funded  under  and  pursuant  to  the  last  recited 
act,  article  1,  chapter  83.  And  the  tax  sued  for  was 
for  the  payment  of  said  renewal  bonds  and  interest,  as 
provided  in  said  act.  ( 4 )  It  is  evident  that  the  town- 
ship funding  act  was  passed  to  meet  this  identical  class 
of  bonds,  issued  under  the  act  of  March  23,  1868.    No 
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Other  act  existed  to  authorize  the  issue  of  township 
bonds,  and  all  township  bonds  in  existence  in  the  state 
at  the  time  the  township  funding  act  was  passed  issued 
under  said  act  of  1868.  The  state  and  federal  courts 
taking  a  different  view  as  to  their  validity,  the  township 
funding  act  was  passed  as  a  convenient  mode  of  settling 
all  such  outstanding  bonds.  (6)  The  Missouri  and 
Mississippi  railroad  taxes,  sued  for  by  the  plaintiff,  are 
legitimate  claims  and  demands  against  the  defendant. 
( 6 )  The  Missouri  and  Mississippi  railroad  tax  is  not  a 
county  tax  in  the  sense  as  used  in  the  exemption  clause 
of  the  defendant's  original  charter.  The  language  of 
the  charter  is,  ''  and  the  stock  of  said  company  shall  be 
exempt  from  all  state  and  county  taxes."  The  ''  county 
taxes  "  intended  by  the  legislature  were  the  taxes  levied 
for  the  ordinary  expenses  of  the  county,  A  railroad 
tax  is  not  a  county  tax.  A  county  tax  is  defined  to  be 
a  tax  "to  defray  the  expenses  of  the  county,  which  we 
understand  to  mean  the  ordinary,  current  expenses 
incurred  in  conducting  the  county  government,  such  as 
the  payment  of  gi'and  and  petit  jurors,  witnesses  sum- 
moned before  the  grand  jury,  costs  of  criminal  prosecu- 
tions, expenses  in  supporting  the  poor  and  insane  of 
the  county,  salaries  of  oflBcers,  assessing  and  collecting 
the  revenue,"  etc.  State  ex  rel.  t).  Courts  68  Mo.  29-42. 
Besides,  this  Missouri  and  Mississippi  tax  had  no  exist- 
ence until  1865,  and  could  not  have  been  in  contempla- 
tion at  the  adoption  of  defendant's  charter  in  1847. 
This  fact  would  bring  the  liability  for  the  Missouri  and 
Mississippi  taxes  within  the  rule  of  liability  for  school 
taxes.  City  of  St.  Joseph  v.  Railroad^  39  Mo.  476; 
Livingston  CouTdy  o.  Railroad^  60  Mo.  616.  ( 7 )  The 
certificates  of  the  several  auditors  of  the  action  of  the 
board  of  assessment  and  equalization  were  in  proper 
form.  They  were  returned  to  the  county  court  under 
the  hands  and  seals  of  the  state  auditors,  and  attested 
by  their  respective  seals  of  oflBce,  and  required  no  proof 
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of  execution.  Upon  receipt  of  such  certificates  it 
became  the  duty  of  the  county  court  to  levy  and  extend 
the  tax  on  defendant's  property,  as  returned  by  the 
state  board,  which  was  done,  as  shown  in  evidence, 
R.  S.  1879,  sec.  6879.  ( 8 )  The  objection  of  appellant, 
that  it  does  not  appear  that  the  county  court  made  the 
levy  at  a  regular  term,  or  at  a  special  term  called  for 
that  purpose,  is  wholly  technical  and  without  merit 
It  is  not  claimed  that  the  assessment  and  equalization 
made  by  the  board  and  extended  by  the  county  court 
has  been  paid.  Sec.  6879  ;  Railroad  v.  County  Clerks 
67  Mo.  223-226,  The  meaning  of  section  6879  is  simply 
to  authorize  the  county  court  to  perform  its  duty  eithei? 
at  a  regular  or  special  term.  The  irregularities  noticed 
by  the  court  in  57  Mo.  223,  supra^  were  far  more  serious 
than  any  appearing  in  this  record,  and  still  the  assess- 
ment was  held  to  be  substantially  good.  (9)  The 
defendant's  answer  is:  First  An  admission  that 
defendant  is  a  railroad  corporation  in  this  state,  second^ 
a  general  denial,  and,  thirds  a  tender  of  a  part  of  the 
taxes  sued  for. 

Black,  J. — This  is  a  suit  by  the  collector  of  Macon 
county  in  the  name  of  the  state  to  recover  state,  county, 
school,  municipal  and  township  taxes  for  various  years. 
The  defendant  made  a  tender  of  the  amount  it  believed 
to  be  due  for  state,  school  and  city  and  town  taxes, 
which  was  accepted  as  to  the  school  taxes,  and  the 
court  found  the  amount  tendered  for  state,  city  and 
town  taxes  to  be  the  amount  due.  The  tender  was 
deposited  with  the  clerk  of  the  circuit  court.  The 
plaintiff  impliedly  concedes  that  the  judgment  is 
erroneous  in  so  far  as  he  recovered  what  are  called 
Missouri  and  Mississippi  railroad  taxes  for* the  years 
1868,  1869  and  1870  ;  so  that  the  taxes  still  in  dispute  are 
taxes  of  the  last-named  description  for  the  years  1871- 
2-7-8-9,  1880-2-3-4  and  6,  amounting  to  about  three 
thousand  dollars  ;  and  what  are  called  Omaha  railroad 
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taxes  levied  in  Hudson  township  for  the  years  1882  to 
1886,  both  inclusive,  amounting  to  six  hundred  and 
eighty  dollars.  These  taxes  were  all  levied  on  the 
assessed  value  of  the  defendant's  property  as  made  out 
and  certified  to  the  county  court  by  the  state  board  of 
assessment  and  equalization  of  railroad  property 

The  following  admissions  were  made  on  the  trial  of 
this  case  :  That  the  Missouri  and  Mississippi  railroad 
tax  mentioned  in  the  petition  was  a  tax  levied  for  the 
purpose  of  paying  the  interest  and  principal  of  certain 
bonds  issued  by  the  county  court  of  Macon  county ; 
that  said  county  in  the  year  1867  subscribed  for  one 
hundred  and  seventy-five  shares  of  the  capital  stock  of 
the  Missouri  and  Mississippi  Railroad  Company,  and  in 
1870  said  court  again  subscribed  for  one  hundred  and 
seventy-five  shares  of  the  capital  stock  of  said  company, 
and  that  said  bonds  were  issued  by  said  county  in  order 
to  pay  for  the  stock  of  said  company  issued  to  said 
county,  and  that  said  county  became  a  stockholder  in 
said  company,  and  took  part  in  the  meetings  and 
deliberations  of  the  shareholders  as  such. 

That  the  tax  described  in  the  petition  as  the  Omaha 
railroad  tax,  assessed  and  levied  in  Hudson  township, 
was  a  tax  for  the  purpose  of  paying  the  principal  and 
interest  on  bonds  of  said  county  issued  by  the  county 
court  in  pursuance  of  an  act  approved  March  23,  1868 ; 
that  under  said  act  the  county  court  had  been  petitioned 
by  the  taxpayers  to  order  an  election  in  relation  to 
subscribing  for  the  stock  of  the  St.  Louis  and  Omaha 
Air  Line  railroad,  a  corporation  organized  under  the 
general  laws  of  this  state ;  that  an  election  had  been 
held  and  the  county  court  had  subscribed  forty  thous- 
and dollars  of  bonds  in  the  name  of  Hudson  township ; 
that  the  bonds,  for  which  the  tax  is  levied  to  pay,  are 
funding  bonds  to  take  up  the  above-named  bonds,  said 
funding  bonds  being  issued  under  the  general  statutes 
of  this  state. 
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1.  It  is  deemed  best  to  notice  here  some  prelimi- 
nary questions.  The  defendant  insists  that  the  circuit 
court  should  have  sustained  its  objection  to  the  intro- 
duction of  any  evidence,  because  the  petition  is  defect- 
ive in  this,  that  it  gives  no  suflBcient  description  of  the 
defendant's  property,  and  in  this,  that  it  is  not  stated 
that  Macon  county  had  adopted  township  organization, 
or  that  there  was  such  a  township  as  Hudson  township. 

There  are  four  counts  in  the  petition,  but  it  will  be 
sufficient  to  notice  the  first :  It  is  alleged  that  defend- 
ant was  the  owner  of  ''thirty-one  and  fifteen-hun- 
dredths  miles  of  railroad  bed,  including  sidetracks, 
buildings  and  other  property  in  said  Macon  county  of 
the  total  value,"  etc.;  ''that  there  were  legally  assessed 
and  levied  against  said  property  for  1884,  for  state, 
school,  municipal  and  other  purposes,  the  aggregate 
sum  of  $3,485.97;  that  the  taxes  so  assessed  and  levied 
thereon  are  now  due  and  unpaid  *  *  *  for  Omaha 
railroad  taxes  levied  and  assessed  in  Hudson  township 
in  said  Macon  county,  the  sum  of  $161.32,"  etc. 

Section  6889,  Revised  Statutes,  1879,  gives  a  form  of 
petitions  in  these  tax  suits,  and  the  form  contemplates 
a  description  of  the  taxed  property.  But  in  determin- 
ing what  will  be  a  sufficient  description  we  must  look 
to  other  sections  of  the  same  law.  It  is  made  the  duty 
of  the  state  board  of  equalization  to  assess  the  railroad 
in  its  entire  length,  including  branches,  double  and  side- 
tracks, depots,  water-tanks,  turn-tables,  engines  and 
cars,  and  to  apportion  the  aggregate  value  to  each 
county,  township,  city  or  incorporated  town  according 
to  the  ratio  which  the  number  of  miles  in  such  county, 
township,  city  or  incorporated  town  bears  to  the  whole 
length  of  the  road  in  this  state.  It  is  apparent  that 
the  assessment  in  each  county  must  be  according  to  the 
apportioned  mileage,  and  the  law  contemplates  that 
the  property  which  comes  within  the  jurisdiction  of 
the  state  board  of  equalization  will  be  assessed   by 
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designating  the  number  of  miles  of  road  in  each  county, 
township  and  municipal  corporation.  The  assessment 
need  not,  therefore,  describe  the  property  otherwise  than 
as  so  many  miles  of  a  given  value  with  the  proper  pro- 
portion of  the  value  of  the  rolling  stock  added.  The 
petition  need  be  no  more  specific  than  the  assessment, 
and  it  follows  that  the  description  of  the  property  given 
in  the  i)etition  in  this  case  is  sufficient ;  for  it  sets  out 
the  number  of  miles  of  road  in  Macon  county  with  the 
assessed  value  of  road  and  rolling  stock.  It  is  true 
that  the  number  of  miles  in  Hudson  township  is  not 
stated  in  the  petition,  though  it  is  in  the  assessment, 
nor  does  the  statutory  form  of  the  petition  require  such 
a  statement.  The  petition  does  state  the  amount  of 
the  railroad  tax  levied  in  Hudson  township  on  defend- 
ant's property,  and  that  is  sufficient.  So  far  as  the 
validity  of  this  township  bond  tax  is  concerned,  it  is  a 
matter  of  no  importance  whether  Macon  county  had  or 
had  not  adopted  township  organization. 

2.  On  behalf  of  the  defendant,  it  is  next  insisted 
that  the  judgment  of  the  circuit  court  is  erroneous  in 
so  far  as  defendant  is  charged  with  Missouri  and  Mis- 
sissippi railroad  taxes,  because  they  are  county  taxes, 
and  that  the  defendant  is,  by  its  charter,  exempt  from 
the  payment  of  all  county  taxes.  The  plaintiif  insists 
that  these  are  not  county  taxes  within  the  meaning  of 
the  exemption  clause  of  the  defendant's  charter  ;  and,  if 
it  may  be  called  a  county  tax,  still  the  legislature  had 
the  power  to  levy  such  a  tax  on  the  defendant's  property, 
and  that  it  exercised  that  power  in  passing  article  8  of 
chapter  145,  Revised  Statutes,  1879. 

The  act  incorporating  the  Hannibal  and  St.  Joseph 
Railroad  Company  gave  to  it  all  the  privileges,  rights 
and  immunities  which  were  granted  to  the  Louisiana 
and  Columbia  Railroad   Company.     Acts  of  1847,  p. 
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157,  sec.  4.  The  twenty-fourth  section  of  the  act  incor- 
porating the  last-named  company  provides:  "And  the 
stock  of  said  company  shall  be  exempt  from  state  and 
county  taxes.''     Acts  of  1836-7,  p.  252. 

The  act  of  September  20,  1852,  granting  lands  to 
the  defendant,  which  were  received  by  the  state  under 
an  act  of  congress  to  aid  in  the  construction  of  certain 
railroads  provides  that  the  defendant  shall  each  year 
"pay  into  the  treasury  of  the  state  a  sum  of  money 
equal  to  the  amount  of  state  tax  on  other  real  and 
personal  property  of  a  like  value,  for  that  year,  upon 
the  actual  value  of  the  roadbed  *  *  *  and  other 
property  of  said  company,  which  shall  be  a  considera- 
tion to  the  state  for  the  execution  of  the  trust  reposed 
in  the  state  by  the  act  of  congress,"  etc.  This  act  of 
1862,  which  was  accepted  by  the  defendant,  modified 
the  charter  exemption,  so  that  the  defendant  thereafter 
became  liable  for  taxes  for  state  purposes,  the  same  as 
like  corporations  organized  under  the  general  law. 
State  V.  Railroad^  60  Mo.  143.  But  it  has  been  con- 
stantly ruled  by  this  court  that  the  property  of  the 
company  could  not  be  taxed  for  county  purposes, 
because  the  act  of  1852  in  no  way  affected  the  charterj. 
exemption  as  to  such  taxes.  Railroad  t.  Shacklett^  30* 
Mo.  550 ;  State  ^>.  Railroad^  37  Mo.  266 ;  Livingston 
County  V.  Railroad,  60  Mo.  516. 

Some  language  used  in  the  earlier  of  these  cases 
has  lead  to  the  argument  in  this  case,  that  the  former 
statutes  were  not  broad  and  comprehensive  enough  to 
include  the  property  of  defendant  in  the  subjects  of 
county  taxation,  and  that  the  judgments  in  those  former 
cases  should  be  regarded  as  standing  on  that  ground. 
The  case  last  cited  was  a  suit  to  recover  a  county  tax 
and  a  school  tax  levied  and  assessed  under  the  act  of 
March  11,  1871  (Acts  of  1871,  p.  56).  The  first  sec- 
tion  of  that  act  is  as  broad  and  comprehensive  as 
language  could  make  it.  It  is  as  broad  and  compre- 
hensive as  article  8,  of  chapter  145,  of  Revised  Statutes, 
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1879,  upon  which  the  plaintifl  relies.  This  court  then 
speaking  of  the  county  tax  there  in  suit,  said  the 
exemption  of  the  road  from  county  taxes  had  never 
been  rescinded  by  the  act  of  the  parties,  and  that  the 
demurrer  to  so  much  of  the  petition  as  claimed  a 
recovery  for  county  taxes  was  properly  sustained.  It 
cannot  be  and  we  believe  is  not  claimed  that  the  legisla- 
ture or  any  constitutional  convention  could  repeal  the 
exemption  without  the  defendant's  consent.  If  there 
has  been  any  act  on  the  part  of  the  defendant,  such  as 
a  sale  or  consolidation,  that  can  have  the  effect  of 
depriving  the  defendant  of  its  charter  exemption  from 
the  payment  of  county  taxes,  that  act  is  not  made  to 
appear  by  this  record.  There  is  nothing  left  for  this 
court  to  do  but  to  say  the  defendant  is  not  liable  for 
county  taxes. 

But  the  plaintiff  says  these  Missouri  and  Mississippi 
railroad  taxes  are  not  county  taxes,  within  the  meaning 
of  the  defendant's  charter  exemption.  The  county 
became  a  stockholder  in  that  railroad  company,  and  the 
bonds  of  the  county  were  issued  to  pay  for  the  stock. 
No  other  subdivision  of  the  state  is  under  any  obliga- 
tion to  pay  the  debt  thus  incurred,  and  if  the  tax  levied 
to  pay  them  is  not  a  county  tax  then  it  is  difficult  to  say 
what  kind  of  a  tax  it  is  when  we  are  speaking  of  state, 
county  and  other  taxes,  County  taxes  are  mentioned 
in  the  defendant's  charter  as  a  class,  and  the  defendant 
is  exempt  from  the  payment  of  taxes  which  come  within 
that  class.  It  is  true  the  thirteenth  section  of  the 
charter  of  the  Missouri  and  Mississippi  Railroad  Com- 
pany, and  under  which  the  bonds-  were  issued,  provides 
for  a  tax  of  one-twentieth  of  one  per  cent,  to  pay  them, 
but  the  tax  is  one  levied  on  all  the  property  in  the 
county,  not  exempt  from  taxation,  and  is  still  a  county 
tax,  and  cannot  be  otherwise  designated  when  speaking 
of  county  taxes  as  a  class.  The  plaintiff  places  much 
strfess  upon  a  remark  made  in  Livingston  County  v. 
Jiailrdadf  60  Mo,  at  page  619,  where  it  is  said:     ''In 
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regard  to  school  taxes,  they  may  be  considered  as 
originating  since  the  charter ;  and,  therefore,  nothing 
was  said  in  it  concerning  them.  Like  the  municipal 
taxes  of  St.  Joseph  ( 39  Mo.  476 ),  they  may  be  regarded 
as  not  within  the  exemption."  We  fail  to  discover 
anything  in  these  observations  which  says  that  the 
defendant  was  exempt  only  from  such  county  taxes  as 
were  levied  and  collected  at  the  date  of  the  defendant's 
charter.  It  is  a  matter  of  no  consequence  when  the 
particular  tax  was  tirst  levied.  If  it  is  a  county  tax, 
the  defendant  is  exempt  from  the  payment  of  it. 

8.  The  defendant  objects  to  the  Omaha  railroad 
tax  on  the  ground  that  the  act  of  March  23,  1868,  known 
as  the  "  township  aid  act,"  and  under  which  the  orig- 
inal bonds  were  issued,  is  a  void  law.  This  court  has 
held  that  the  act  was  unconstitutional  in  a  number  of 
cases.  Webb  v.  Lg^Fayette  County^  67  Mo.  367 ;  State 
ex  rel.  v.  Walker^  85  Mo.  44,  and  cases  cited.  On  the 
other  hand  the  United  States  courts,  following  Cass 
County  V.  Johnson^  95  U.  S.  365,  uphold  the  act,  and  . 
bonds  issued  pursuant  to  it  are,  by  those  courts,  held 
to  be  valid  obligations.  Because  of  this  state  of  affairs 
it  was  held  in  State  v.  Holliday^  72  Mo.  499,  that  such 
bonds  were  proper  subjects  of  compromise  under  the 
act  of  April  12,  1877.  The  township  bonds  now  in 
question  are  conceded  to  be  funding  bonds  issued  under 
the  general  statutes  of  this  state,  and,  by  this,  reference 
must  be  had  to  the  act  of  1879.  That  act  authorizes 
the  various  counties  for  themselves  and  for  any  township 
therein  to  make  contracts  for  the  compromise,  purchase 
or  redemption  of  bonds ;  and  the  county  courts,  under 
the  restrictions  therein  stated,  may  issue  new  bonds  for 
such  purposes.  Following  the  logical  result  of  that 
case  and  of  the  case  of  Dallas  County  ^.  Merrill^  77 
Mo.  573,  it  must  follow  that  these  new  compromises  or 
funding  bonds  are  valid,  and  the  taxes  levied  to  pay 
them  are  valid  taxes,  if  not  invalid  for  some  other 
reason. 
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4.  With  the  result  just  reached  the  defendant  still 
insists  that  these  township  taxes  levied  to  pay  town- 
ship funding  bonds  are  county  taxes,  within  the  mean- 
ing of  its  charter  exemption.  It  does  not  appear  from 
this  record  that  Macon  county  has  ever  adopted  town- 
ship organisation  ;  so  we  have  no  occasion  to  speak  of 
township  organization  laws.  Hudson  township,  so  far 
as  this  record  shows,  is  simply  a  geographical  subdi- 
vision of  the  county,  without  any  corporate  existence. 
As  the  defendant's  charter  only  speaks  of  state  and 
county  taxes,  it  has  been  held  the  exemption  never  did 
extend  to  municipal  corporation  taxes,  such  as  cities 
and  towns  (  The  City  of  St  Joseph  v.  Railroad^  39 
Mo.  447 ) ;  nor  to  school  taxes.  Livingston  County  v. 
Railroad,  60  Mo.  618.  School  districts,  like  municipal 
corporations,  do  have  a  corporate  existence,  and  in  this 
respect  they  differ  from  townships.  But  the  tax  here 
In  question  is  local,  and  levied  only  on  the  property  in 
the  particular  township,  and,  in  our  judgment,  was  not 
within  the  contemplation  of  the  legislature  when  it 
exempted  defendant  from  the  payment  of  county  taxes. 
It  does  not  fall  within  that  class  of  taxes. 

6.  The  order  of  the  county  court  levying  the  town- 
ship taxes  for  1882  and  1883  was  made  on  the  second  of 
September,  1884.  It  recites  that  the  special  taxes  to 
pay  Hudson  township  bonds  were  omitted  for  the  desig- 
nated years,  and  it  is  then  ordered  that  the  clerk  of  the 
county  court  extend  such  taxes  on  the  tax  books  of  the 
county  on  property  of  defendant  in  said  township,  at 
the  rate  of  twenty  cents  on  each  one  hundred  dollars' 
valuation,  said  rate  being  the  same  as  extended  upon 
other  property  in  said  township  for  said  years. 

These  taxes  for  the  omitted  years  were  levied  by 
authority  of  section  6879,  2  Revised  Statutes,  1879. 
The  plaintiflf  did  not  offer  any  evidence  other  than  the 
order  itself  to  show  that  those  years  had  been  omitted. 
The  county  court  in  making  the  order  must  have  found, 
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and,  in  point  of  fact,  did  find,  that  they  had  been 
omitted,  and  the  recital  is  at  least  prima  facie  evi- 
dence that  they  had  been  omitted.  For  a  like  reason  it 
was  not  necessary  for  the  plaintiff  to  make  out  a  prima 
facie  case,  to  introduce  the  levy  for  those  years  made 
upon  property  other  than  railroad  property.  Until 
some  evidence  to  the  contrary  is  offered,  it  must  be 
taken  as  proved  that  the  rate  levied  on  other  property 
for  the  same  years  was  twenty  cents  on  the  one  hundred 
dollars'  valuation.  The  point  made  that  the  court  did 
not,  by  the  order,  levy  any  tax  is  extremely  technical. 
The  order  does  direct  the  clerk  to  extend  the  specified 
tax  at  a  specified  rate  upon  the  tax  books  for  the 
omitted  years,  and  this  we  held  was  a  good  and  suffi- 
cient levy.  We  find  nothing  to  the  contrary  in  the  case 
of  The  City  of  Kansas  v.  Mailroad^  81  Mo.  294. 

6.  These  taxes  against  railroad  property  are  to  be 
levied  after  the  assessments  are  returned  **  at  a  regular 
term  of  said  court,  if  in  session  at  the  time  ;  if  not  at  a 
special  term  of  said  court  called  for  that  purpose." 
Sec.  6879.  When  the  county  court  opens  a  stated  term 
and  adjourns  from  day  to  day  or  for  a  number  of  days, 
such  adjournments  are  but  a  part  of  the  regular  term, 
and  the  tax  may  be  levied  at  any  of  these  adjourned 
sessions.  The  special  term  mentioned  in  the  clause  of 
the  statute  just  quoted  evidently  means  a  term  called 
pursuant  to  sections  1207-8,  Revised  Statutes,  1879; 
but  when  the  court  adjourns  from  time  to  time,  the 
adjourned  terms,  as  they  are  called,  are  but  parts  of 
the  regular  term. 

7.  It  has  been  suggested  in  this  court  that  the 
taxes  levied  to  pay  these  township  funding  bonds  are 
void,  because  it  does  not  appear  that  the  Macon  county 
circuit  court  ever  made  an  order  directing  the  county 
court  to  levy  a  tax  to  pay  them,  as  provided  by  the  act 
of  March  8,  1879  ( Acts  of  1879,  189 ;  2  R.  S.  1879,  sec. 
6799).    Taxes  have  been  held  to  be  invalid  because  of 
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a  non-compliance  with  that  act  in  a  number  of  cases 
(87  Mo.  236;  92  Mo.  153;  97  Mo.  298);  but  the  act 
has  been  recently  held  to  be  nnconstitutional  by  the 
supreme  court  of  the  United  States,  so  far  as  conoarns 
bonds  issued  prior  to  its  passage.  Seibert  v.  Lewis^  122 
U.  S.  284.  It  is  probable  that  the  ruling  in  that  case 
would  not  apply  to  the  bonds  in  question,  because  they 
were  issued  subsequent  to  the  date  of  the  act.  But  be 
that  as  it  may,  it  does  not  appear  whether  the  circuit 
court  did  or  did  not  make  the  order.  The  county  court 
is  the  only  court  which  has  the  power  to  levy  these 
taxes  ;  and,  when  a  levy  is  shown  we  are  of  the  opinion 
it  should  be  presumed  that  the  preliminary  order  had 
been  procured,  until  the  contrary  is  made  to  appear. 

Other  objections  are  made  to  these  taxes  levied  to 
pay  township  bonds,  but  we  cannot  pursue  them  in 
detail.     We  are  of  the  opinion  they  are  not  well  taken. 

It  follows  that  the  judgment  is  erroneous  as  to  all 
the  Missouri  and  Mississippi  railroad  taxes,  and  as  they 
are  separately  stated  in  the  judgment,  it  is  not  neces- 
sary to  remand  the  cause.  As  to  all  Missouri  and  Missis- 
sippi railroad  taxes,  the  judgment  is  reversed,  but  in 
aU  other  respects  the  judgment  is  affirmed,  and  a  judg- 
ment will  be  entered  here  in  conformity  with  what  has 
been  said.  The  costs  of  this  appeal  will  be  taxed 
against  the  plaintiflf  below,  respondent  here.  All 
concur. 


Murphy  v.  De  France,  Appellant. 

Equity :  fraud  :  BELncp  against  judgment.  A  court  of  equity 
will  not  enjoin  or  vacate  a  judgment  merely  because  it  is  fotmded 
on  a  cause  of  action  vitiated  by  fraud. 

:  :  .    The  fraud  to  authorize  relief  against  the 

judgment  must  have  been  committed  in  procuring  it.  m   isi! 

189    086! 

101    1511 

tl56_588| 

•  101    151 

87t  576 
101  151 
167    339 
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8. :  : .    The  question  of  fraud  may  be  interposed 

as  a  valid  and  meritorious  defense,  and  unless  its  interposition  has 
been  prevented  by  the  fraud  of  the  adversary  party  it  cannot  be 
asserted  against  a  judgment,  foreign  or  domestic. 

4.  Res  Judicata.  Where  a  court  has  jurisdiction  of  the  parties  and 
subject-matter  of  an  action  and  there  has  been  no  appeal,  the 
judgment  will  be  rea  jiLdicata,  regardless  of  the  question  whether 
the  suit  was  a  proper  one  in  which  to  try  the  issues  decided. 

Appeal  from   Adair  Circuit  Court. — Hon.   Andb£W 
Ellison,  Judge. 

Reversed. 

Blair  &  Marchand  for  appellant. 

(1)  Fraud  and  collusion  cannot  be  properly 
charged  in  general  terms;  the  specific  acts  must  be 
alleged.  Bliss  on  Code  Pleading,  sees.  210,  213,  339 ; 
Hill  V,  Miller,  36  Mo.  182  ;  Fox  v.  Webster,  46  Mo.  181 ; 
Smith  V.  Sims,  77  Mo.  269 ;  McOindley  v.  Newton,  76 
Mo.  115;  Duffy  f>.  Byrne,  7  Mo.  App.  417.  (2)  The 
fraud  to  authorize  courts  of  equity  to  set  aside  a  judg- 
ment must  have  been  committed  in  the  procurement  of 
the  judgment ;  they  will  not  interpose  because  the  cause 
of  action  was  vitiated  by  fraud ;  that  is  a  matter  of 
defense  ;  unless  the  defense  is  prevented  by  the  fraudu- 
lent conduct  of  the  other  party  no  cause  of  action  is 
stated  for  setting  aside  the  judgment  in  the  dower  suit. 
Cadwaledar  v.  Atchison,  1  Mo.  659  ;  Risher  v,  JRoush, 

2  Mo.  77 ;  West  v.  Wayne,  3  Mo.  16 ;   Tantis  v.  Burdett, 

3  Mo.  467 ;  Collier  v.  Eastman,  2  Mo.  146 ;  Miles  v. 
Jones,  28  Mo.  87 ;  Reed  v.  Hansard,  37  Mo.  199  ;  Har- 
ris  V.  Terrill,  38  Mo.  421 ;  Martin  v.  Luthewitte,  60 
Mo.  68;  Ward  v.  Quinlion,  67  Mo.  425;  Payne  v. 
O'Shea,  84  Mo.  129  ;  Smith  v.  Sims,  77  Mo.  269.  (3)  The 
petition  shows  on  its  face  that  plaintiff 's  cause  of  action 
as  to  setting  aside  the  sale  of  the  real  estate  is  barred 
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by  the  five  years'  statute  of  limitations.  The  statute  of 
limitations  can  be  raised  on  demurrer  or  appeal.  State 
V.  Bird,  22  Mo.  470 ;  Henoch  v.  Chancy ^  61  Mo.  129 ; 
McNairv.  Lott,  25  Mo.  182 ;  Zanev.  Zane,  5  Kan.  134; 
Matthews  v.  Southeimer,  39  Miss.  174 ;  Miller  v.  Daw- 
san,  26  la.  186.  ( 4 )  Fraud  will  not  be  presumed  in 
any  case  when  the  facts  stated  or  proved  consist  as  well 
with  honesty  as  dishonesty.  Rumholds  v.  Parr,  61  Mo. 
692 ;  Henderson  t).  Henderson,  65  Mo.  634 ;  Ames  v. 
Oilmore,  69  Mo.  637  ;  Dallam  v.  Henshaw,  26  Mo.  633  ; 
Chapman  v.  Mcllwrath,  77  Mo.  38 ;  Fage  v.  Dixon,  69 
Mo.  43.  ( 5 )  Plaintiff  could  have  appealed  from  the 
order  of  sale  and  report,  and  not  having  done  so  she 
cannot  seek  relief  in  equity  except  for  fraud.  Wolf  v, 
Hobinson,  20  Mo.  459 ;  Bugle  v.  Webster,  66  Mo.  246 ; 
Ames  V.  Oilmore^  69  Mo.  637 ;  Orayson  v.  Weddle,  63 
Mo.  623. 

0.  D.  Jones  for  respondent. 

(1)  The  evidence  in  the  cause  on  the  trial  is  not 
suflSciently  preserved  in  the  bill  of  exceptions,  for  it  calls 
for  such  copies  of  the  records  of  the  probate  court  and 
deeds  "  which  the  plaintiff  or  defendant  shall  require." 
It  cannot  be  left  to  agreement  of  counsel  what  shall  go 
in  a  bill  of  exceptions.  Heim  v.  Grand  Lodge,  59  Mo. 
681 ;  Le/twich  v.  Leeon,  4  Wall.  187 ;  Lyon  v.  Thomp- 
son, 16  la.  62 ;  Morrison  v.  Lehew,  17  Mo.  App.  633. 
( 2 )  The  decree  of  the  lower  court  is  for  the  right  party 
on  the  law.  Chandler  v.  Dodson,  62  Mo.  128  ;  Grundy 
V.  Brovm,  86  Mo.  263.  (3)  At  the  date  of  the  judg- 
ment  in  April,  1880,  under  which  defendant  claims 
plaintiff  had  been  in  possession  twelve  years,  the 
statute  of  limitations  conferred  title.  Nelson  v.  Broad- 
hack,  44  Mo.  496 ;  Wall  v.  Sheldon,  47  Mo.  282 ;  Barr 
V.  Otto,  66  Mo.  444 ;  Fulkerson  v,  Mitchell,  82  Mo.  13. 
(4)    There  is    no    estoppel    against   plaintiff  in  the 
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judgment  in  the  cause  assigning  dower.  (6)  Plain- 
tiff's  petition  is  suflBcient.  All  the  lands  were  included 
in  the  suit  to  assign  dower.  "  It  was  all  one  transac- 
tion," and  "  one  general  right  was  claimed.''  Ferguson 
V.  Patchall,  11  Mo.  267 ;  Tucker  v.  Tucker,  29  Mo.  360 ; 
Binehart  v.  Long,  95  Mo.  367.  Petition  must  plead 
facts  not  evidence.  Pier  v.  HeinricTioffen,  62  Mo.  333. 
By  pleading  to  the  merits  defendant  waives  formal 
objections.  Grow  v.  City,  76  Mo.  672 ;  State  t).  Sap- 
pington,  68  Mo.  464.  (6)  Every  fact  found  by  the 
court  is  distinctly  at  issue  in  the  pleadings  and  is  sus- 
tained by  the  evidence.  ( 7  )  Collusion  among  bidders 
at  judicial  sales  to  suppress  bidding  avoids  them.  Hfeal 
V.  Stone,  20  Mo.  294 ;  Durfee  v.  Moran,  67  Mo.  374 ; 
Wagner  v.  Phillips,  61  Mo.  117 ;  Dover  v.  Kennedy,  44 
Mo.  146.  ( 8 )  A  judgment  procured  by  fraud,  of  such 
a  nature  that  the  party  could  not  know  or  meet  it  at  the 
time,  will  be  set  aside  even  after  it  has  been  paid. 
Miles  V.  Jones,  28  Mo.  87. 

Black,  J. — Nancy  Murphy,  the  plaintiff,  is  the 
widow  of  Benjamin  Murphy,  who  died  in  1856,  the 
owner  of  the  sixteen  acres  of  land  now  in  suit. 

Letters  of  administration  were  issued  to  the  plain- 
tiff upon  the  estate  of  her  deceased  husband,  and  she 
procured  an  order  to  sell  real  estate  to  pay  debts,  and 
then  resigned.  Ringo  was  appointed  administrator  de 
bonis  non,  and,  by  virtue  of  the  order  of  sale,  sold  the 
sixteen  acres  of  land,  and  the  plaintiff  became  the  pur- 
chaser at  the  price  of  four  hundred  dollars,  and  she 
received  a  deed  dated  the  fourth  of  February,  1868. 
Ringo  resigned  in  1869,  and  thereupon  the  probate 
court  ordered  the  estate  into  the  hands  of  Chandler,  the 
public  administrator.  Chandler  made  two  applications 
to  the  probate  court  for  an  order  to  sell  the  same  real 
estate  to  pay  the  debts  of  the  estate,  both  of  which  were 
refused ;  but  an  order  was  made,  upon  a  third  petition, 
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filed  in  1874.  The  sixteen  acres,  and  also  an  eighty- 
acre  tract,  were  sold  under  this  order,  and  the  defend- 
ant De  France  became  the  purchaser,  at  the  price  of  one 
hundred  dollars,  and  received  a  deed,  dated  February 
1,  1876. 

In  1876,  the  defendant  T)e  France  commenced  a 
suit  in  the  circuit  court  against  the  plaintiflE  in  the 
present  suit  to  have  dower  assigned  to  her  in  the  sixteen 
acres  and  the  eighty  acres.  That  suit  was  tried  in  1880, 
the  trial  resulting  in  the  appointment  of  commissioners, 
who  set  off  to  her  five  and  one- half  acres  of  the  sixteen 
acres  as  her  dower  in  the  ninety-six  acres.  The  report 
of  the  commissioners  was  approved  and  a  writ  of  resti- 
tution awarded  De  France,  by  which  he  was  put  into 
possession  of  the  property  not  set  off  to  the  widow. 
De  France  then  conveyed  forty-f our-hundredths  of  the 
land  to  defendant  Dodson. 

The  plaintiff,  claiming  to  own  the  sixteen  acres, 
both  as  a  homestead  and  by  virtue  of  the  administrator's 
sale  to  her,  commenced  this  suit  in  equity  in  1885,  pray- 
ing that  the  public  administrator's  deed  to  De  France, 
the  judgment  in  the  case  of  De  France  against  her  and 
the  deed  to  defendant  Dodson  be  set  aside,  and  for 
naught  held.  The  court  found  the  issues  for  plaintiff, 
and  entered  a  decree  according  to  the  prayer  of  the 
petition,  to  reverse  which  defendant  sues  out  this 
appeal. 

The  theory  of  the  plaintiff's  petition  is  that 
De  France  and  Dodson  procured  the  order  of  sale,  the 
sale  and  the  approval  thereof  by  a  fraudulent  combina- 
tion with  Guy  Chandler,  the  public  administrator,  and 
that  all  of  these  proceedings  to,  and  including  the  judg- 
ment in,  the  dower  case  were  parts  of  one  scheme  to 
defraud  the  plaintiff  out  of  her  property.  The  petition 
then  makes  a  general  charge  that  the  judgment  in  the 
suit  of  De  France  against  Nancy  Murphy  for  assign- 
ment of  dower  is  void,  because  coUusively  and  fraudu- 
lently obtained.    The  answer  sets  up  that  judgment  as 
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a  bar  to  this  suit,  and  states  that  Mrs.  Murphy  filed 
answer  in  that  case,  setting  up,  as  a  defense  thereto,  all 
of  the  matters  stated  in  her  petition  in  this  case,  and 
claiming  the  sixteen  acres  both  as  a  homestead  and  by 
virtue  of  the  administrator's  sale  to  her.  The  reply 
concedes  that  Mrs.  Murphy  defended  that  suit,  but  saya 
none  of  the  issues  to  be  tried  in  this  case  were  tried  in 
that  one ;  that  her  attorney  told  her  the  case  would  not 
be  tried  at  the  April  adjourned  term,  1880 ;  that  it  was 
tried  at  that  time ;  that  no  witnesses  were  called,  and 
that  her  attorney  betrayed  his  trust  and  colluded  with 
De  France. 

From  the  evidence  adduced  on  the  trial,  it  appears 
the  debts  of  the  Murphy  estate  had  not  been  paid  at 
the  time  it  was  ordered  into  the  hands  of  Chandler,  the 
public  administrator,  which  was  in  1869.  The  defend- 
ant Dodson  owned  one  of  these  debts,  and  De  France, 
as  an  attorney,  represented  the  others,  and  afterwards 
became  the  owner  of  them.  These  debts  amounted  to 
two  thousand  dollars,  or  over,  and  the  evidence  is  to  the 
effect  that  the  estate  was  insplvent.  De  France  and 
Dodson  were  of  the  opinion  that  the  prior  adminis- 
trator's sale  of  the  sixteen  acres  to  Mrs.  Murphy  was 
void,  for  reasons  not  necessary  to  be  stated.  Acting 
upon  the  suggestions  made  in  Bank  v.  White,  23  Mo. 
342,  they  asked,  and  eventually  procured,  the  resale  on 
the  third  petition  of  the  public  administrator.  At  the 
time  of  procuring  this  order,  De  France  represented 
to  the  probate  court  that  he  would  bid  one  thousand 
dollars  for  the  ninety-six  acres,  but  he  only  bid  one 
hundred  dollars,  and  Chandler  declined  to  report  the 
sale  until  De  France  agreed  to,  and  did,  allow  him 
his  commission  on  one  thousand  dollars. 

The  claims  held  by  De  France  and  Dodson  were  not 
all  of  the  same  class,  and  they  agreed  in  writing  that, 
as  between  themselves,  their  claims  should  stand  on  the 
same  footing,  and  that  one  of  them  would  bid  npon  the 
property  and  buy  it  for  all,  unless  some  other  person 
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should  bid  enough  to  pay  the  debts.  Under  this 
arrangement,  De  France  became  the  purchaser,  and 
prosecuted  the  suit  for  the  assignment  of  dower.  There 
is  not  a  particle  of  evidence  showing,  or  tending  to 
show,  any  misconduct  of  the  attorney  who  represented 
Mrs.  Murphy  on  that  trial.  She  called  him  to  the 
witness  stand  on  the  trial  of  this  case,  and  he  stated 
that  he  sent  for  her  when  the  dower  case  was  called 
for  trial,  and  that  she  came  to  the  court  house  when 
the  documentary  evidence  had  been  introduced ;  that  the 
administrator's  deed  to  her  being  excluded,  and  the 
one  to  De  France  admitted,  by  the  court,  he  spoke  to 
Chandler,  who  was  present,  but  that  he  declined  to  tes- 
tify that  he  would  not  report  the  sale  until  he  was  paid 
fifty  dollars'  commission,  and  that  Chandler  was  not 
called  as  a  witness  on  that  trial. 

One  other  circumstance  may  be  noticed,  and  that  is 
this :  The  judgment  confirming  the  report  of  the  com- 
missioners in  the  dower  suit  was  not  written  up  by  the 
clerk  until  the  vacation  of  the  court,  and  after  it  had 
been  written  up  and  at  the  suggestion  of  De  France  the 
olerk  inserted  the  words  awarding  a  writ  of  restitution. 
A  motion  was  made  by  Mrs.  Murphy,  at  a  subsequent 
term,  to  correct  the  judgment,  but  the  motion  was  over- 
ruled by  the  court. 

A  judgment  procured  by  fraud  may,  of  course,  be 
set  aside  in  equity,  but  the  fraud  because  of  which  such 
relief  is  granted  is  one  in  procuring  the  judgment.  As 
has  been  said  by  this  cotirt:  '' Courts  of  equity  will 
not  vacate  or  enjoin  a  judgment  merely  based  upon  a 
^ause  of  action  which  may  be  vitiated  by  fraud,  for  this 
is  a  valid  and  meritorious  defense,  which  may  be  inter- 
posed, and  unless  its  interposition  is  prevented  by  fraud 
of  an  adversary,  *  *  *  it  cannot  be  asserted  against 
a  judgment,  either  foreign  or  domestic."  Payne  ^>. 
O'Shea,  84  Mo.  130.  *'The  fraud,"  says  Freeman, 
*'for  which  a  judgment  may  be  vacated  or  enjoined  in 
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equity  must  be  in  the  procurement  of  the  judgment. 
If  the  cause  of  action  be  vitiated  by  fraud,  this  is  a 
defense  which  must  be  interposed,  and  unless  its  inter- 
position be  prevented  by  fraud,  it  cannot  be  asserted 
against  the  judgment."  Freeman  on  Judg.  [3  Ed.] 
sec.  489. 

Courts  of  equity  do  not  grant  such  relief  for  the 
purpose  of  giving  a  defeated  party  a  second  opportunity 
to  be  heard  on  the  merits  of  his  defense ;  and  the  relief 
is  confined  to  those  cases  where  the  judgment  is  pro- 
cured by  fraud  or  through  excusable  mistake  or  una- 
voidable accident.  Freeman,  Judg.,  sec.  486.  Applying 
the  foregoing  principles  of  law  to  this  case,  there  is  not 
a  shadow  of  a  ground  for  setting  aside  the  judgment  in 
the  case  of  De  France  against  Nancy  Murphy.  The 
great  bulk  of  the  evidence  does  not  touch  the  question 
whether  that  judgment  was  procured  by  fraud,  but  goes 
to  the  merits  of  that  controversy.  That  suit  was  com- 
menced in  1876  and  was  pending  until  1880,  so  that  the 
defendant  therein  had  abundant  time  and  opportunity 
to  prepare  for  trial.  The  fact  that  Chandler  stated  to 
the  attorney  that  he  would  not  say  that  he  received  the 
fifty  dollars'  commission  before  he  reported  the  sale 
amounts  to  nothing.  He  could  have  been  called  or 
made  to  testify.  Nor  is  any  reason  assigned  why  the 
probate  judge  could  not  have  been  called.  The  charge 
of  collusion  between  the  attorney  who  represented  Mrs. 
Murphy  and  De  France  is  unproved  and  rests  in  the 
imagination  of  the  pleader.'  This  suit  was  not  com- 
menced until  five  years  after  that  one  had  been  deter- 
mined, and  it  is  perfectly  apparent  that  this  is  but  an 
effort  to  review  that  judgment  on  the  merits.  This  a 
court  of  equity  has  no  right  to  do.  That  case  may  have 
been  decided  for  the  wrong  party,  and  there  is  ground 
for  the  claim  that  the  deed  to  Mrs.  Murphy  was  valid. 
The  remedy,  however,  was  the  same  in  that  case  as  in 
others,  namely,  an  appeal  or  writ  of  error. 
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The  next  inquiry  is,  what  was  adjudicated  in  that 
case  1  The  pleadings  in  that  case  are  not  in  evidence  in 
this  one.  They  appear  to  have  been  lost.  We  have 
discovered  no  secondarj'^  evidence  of  their  contents  save 
that  of  the  attorney  who  represented  Mrs.  Murphy  and 
who  testified  at  her  instance.  He  says  :  *' I  set  up  in 
that  answer  as  a  defense  De  France's  statement  made  in 
the  probate  court,  that  he  would  make  the  land  pay 
one  thousand  dollars  of  the  debts  of  the  Murphy  estate, 
also  that  the  order  of  sale  and  sale  were  procured  by 
fraud  practiced  by  De  France  on  the  probate  court,  and 
by  collusion  and  fraud  between  him  and  Chandler.  I 
objected  to  the  introduction  of  the  deed  from  Chandler 
to  De  France,  but  the  court  overruled  the  objection ; 
and  after  he  had  made  his  proof  I  offered  the  deed  made 
by  Ringo  as  administrator  to  Nancy  Murphy,  but  the 
court  excluded  it." 

The  judgment,  which  is  in  evidence,  says:  "The 
plaintiff  claimed  to  hold  the  land  herein  described  in 
fee,  subject  to  defendant's  dower,  in  trust  for  the  credi- 
tors of  the  estate  of  Benjamin  Murphy,  deceased,  and 
defendant  claims  to  own  said  land  in  her  own  right  and 
denied  that  plaintiff  was  entitled  to  have  seizin  of  said 
land  or  to  have  dower  set  off  to  defendant;"  and  it 
then  goes  on  to  find  and  adjudge  that  plaintiff  is  the 
owner  of  the  land  subject  to  the  widow's  dower,  and 
commiSsioneria  are  appointed  to  assign  dower.  There 
can  be  no  doubt  but  the  plaintiff  in  that  case  put  in 
issue  the  validity  of  the  defendant's  deed,  and  the 
defendant  assailed  the  public,  administrator's  deed  on 
the  same  grounds  that  are  now  set  up  in  the  present 
case.  The  judgment  was  for  the  plaintiff  in  that  case, 
the  defendant  in  this  one.  It  is  final  aua  conclusive  as 
between  the  parties  and  their  privies.  Whether  that 
was  the  proper  kind  of  a  suit  in  which  to  try  the 
validity  of  these  administrator's  deeds  is  a  question 
which  we  need  not  determine.    The  issues  were  made, 
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and  the  couit  had  jurisdiction  of  the  parties  and  subject- 
matter,  and  neither  party  appealed. 

It  results  from  what  has  been  said  that  the  judg- 
ment must  be  reversed  and  the  petition  dismissed.  So 
far  as  we  can  see  from  this  record  the  right  of  plaintiff 
to  a  homestead  exemption  under  the  act  of  March  23, 
J863,  was  not  brought  in  question  m  the  dower  suit.  It 
may  be  that  she  is  still  entitled  to  have  a  homestead 
assigned  to  her  under  that  act  and  the  rulings  in  Oragg 
V.  Oragg^  65  Mo.  344,  and  Seek  v,  EayneSy  68  Mo.  17. 
As  the  main  object  of  this  suit  must  fail,  proper  pro- 
ceedings for  assignment  of  homestead  must  be  insti- 
tuted. At  all  events  the  dismissal  of  this  petition  will 
be  without  prejudice  to  any  suit  she  may  institute  for 
the  purpose  of  having  a  homestead  assigned  to  her. 

Numerous  other  questions  have  been  made  on  the 
one  side  and  the  other,  which  do  not  afEeot  the  merits  of 
this  controversy,  and  they  are,  therefore,  not  spread  out 
in  this  opinion.  The  judgment  is  reversed,  and  the 
petition  dismissed  without  prejudice  to  the  extent 
before  indicated.     All  concur. 


The  State  v.  Kenney,  Appellant 

Criminal  Law :  burqlary  :  evidenob.  The  evidence  in  this  case 
examined  and  held  to  be  sufficient  to  sustain  a  conviction  of  the 
charge  of  burglary 

Appeal  from    Dade    Circuit    Court — Hon.   D.    P. 
SxKAiTON,  Judge. 

Affirmed. 
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McCluer  &  Bowling  for  appellant. 

The  facte  proven  are  not  suflScient  to  show  that  a 
burglary  was  committed.  State  v.  Kennedy,  16  Mo. 
App.  287 ;  State  v.  Kennedy,  88  Mo.  341.;  Bex  v.  Smith, 
Ryan  &  Moody's  Crown  Cases,  Reserved  H.  ,L.  187, 
1828;  Russell  on  Crimes  [5  Ed.]  786,  787.  The  indict- 
ment specially  charges  that  the  burglary  was  committed 
by  raiwsing  the  window;  any  other  breaking  will  not 
support  a  verdict  under  this  indictment. 

John  J/.  Wood,  Attorney  General,  for  tne  otate. 

The  evidence'  of  the  witnesses  stands  uncontradicted, 
and  establishes  both  the  burglary  and  the  larceny 
beyond  question,  and  the  verdict  and  judgment  should 
be  sustained. 

Brace,  J. — The  defendant  was  indicted  in  the 
Dade  circuit  court  for  burglary  and  larceny,  was  found 
guilty  of  both  offenses  and  sentenced  to  the  penitentiary 
for  three  years  for  the  burglary,  and  for  two  years  for 
the  larceny. 

The  testimony  in  the  case  consists  of  the  evidence 
of  Frank  Carlock  and  his  wife,  by  which  it  appears  that 
between  eight  and  nine  o'clock  on  the  night  of  the 
sixth  of  June,  1888,  after  closing  all  the  doors  and 
windows  of  their  dwelling  house,  except  perhaps  one 
between  their  bedroom  and  the  diningroom,  they 
retired  ;  about  two  o'clock  they  were  awakened,  and,  by 
the  light  of  a  lamp  which  was  on  the  sideboard,  they 
discovered  the  defendant  in  their  bedroom,  approaching 
their  bed ;  Carlock  spoke  to  him  and  asked  him  what 
he  wanted  there,  and  without  making  any  reply  he 
sprang  forward,  jerked  Carlock' s  pants  from  under  his 
head  and  retreated,  taking  them  with  him.  He  ran 
through  the  diningroom,  jumped  out  of  the  dining- 
room  window,  which  was  then  open,  and  disappeared. 
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On  examination  of  this  record  we  find  no  error  in 
the  indictment  and  none  committed  on  the  trial.  The 
defendant  by  his  counsel  does  not  urge  any  here  as  to 
the  conviction  for  larceny,  but  asks  for  a  reversal  of  the 
sentence  for  burglary,  insisting  that  there  was  not  evi- 
dence sufficient  to  sustain  the  verdict  as  to  that  offense, 
i.  e.j  that  the  evidence  was  not  sufficient  to  prove  that 
the  defendant  raised  the  window  for  his  entrance, 
through  which  he  escaped.  There  is  not  a  particle  of 
evidence  tending  to  show  an  entrance  iu  any  other  way 
than  through  that  window ;  the  other  windows  and 
doors  were  found  closed  as  they  were  left.  There  is  not 
a  particle  of  evidence  tending  to  show  that  the  window 
was  raised  by  any  one  else;  it  was  closed  when  the 
family  retired.  That  he  raised  it  and  entered  through 
it  for  the  felonious  purpose  which  he  immediately 
perpetrated  is  as  certain  as  the  fact  established  by  posi- 
tive evidence  that  immediately  upon  his  discovery  he 
made  his  escape  through  it.  No  rational  mind  with  an 
ordinary  knowledge  of  human  nature  could  reach  any 
other  conclusion.  There  is  nothing  in  this  appeal,  and 
the  judgment  is  affirmed.     All  concur. 


J2i  '^1 

iioi^^i  White,  Appellant,  v.  Clasby  ef  al. 

\m_m\ 

|i58  m\         1.    Married  Woman:  conveyance  op  dower  interest.    Money 

1 158  859|  pj^(j  1^  married  woman  in  consideration  of  her  conveyance  ot  her 

dower  interest  in  land  is  her  property  and  not  that  of  her  husband. 

2. :  husband's  interest  in  her  personal  property.  Per- 
sonal property  given  a  married  woman,  subsequent  to  the  married 
woman's  act  of  1875,  is  her  property  and  not  the  property  of  her 
husband.  ^ 

8.     :  rights  of  husband  at  common  law  and  in  equity.     At 

common  law  marriage  vested  in  the  husband  the  personal  property 
of  the  wife  then  owned  or  thereafter  acquired  by  her  and  of  which 
he  obtained  possession  ;  but  in  equity  the  wife  had  such  separate 
existence  from  her  husband  that  she  could  have  and  hold  a  sepa- 
rate estate. 
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: :  PERSONAL  PEOPKBTY  :  WAIVEB  BY  HUSBAND  OP  HIS 

RIGHTS.  The  husband  may  waive  his  right  to  his  wife's  personal 
property  and  permit  her  to  retain  the  same  free  from  his  marital 
claims,  and  this  he  may  do  though  the  property  is  not  a  technical 
separate  estate. 


5.      :  PURCHASE  OF  PROPERTY  BY  WIFE  WHEN  HUSBAND  IS  INSOL- 

TENT.  Purchase  of  property,  real  or  personal,  by  the  wife  of  an 
insolvent  debtor  is  a  suspicious  circumstance  until  it  is  made  to 
appear  that  the  purchase  was  with  her  own  money  or  property. 

6.  : :  PRESUMPTION.  When,  in  such  case,  the  contro- 
versy is  between  the  wife  an  J  the  husband's  creditors  a  presump- 
tion arises  that  the  purchase  by  the  wife  was  with  the  means  of 
the  husband;  but  it  devolves  upon  the  plaintiff  to  make  out  a 
case  from  which  the  presumption  will  arise  before  it  devolves, 
upon  the  defendant  to  produce  rebutting  proof^ 

Appeal  from  Vernon  Circuit  Court. — Hon.  Chas.  G^ 
Burton,  Judge. 

Affirmed. 

M.  T.  January  for  appellant. 

(1)  In  a  contest  between  the  creditors  of  the 
husband  and  the  wife,  there  is  and  there  should  be  a 
presumption  against  her  which  she  must  overcome  by 
aflSrmative  proof,  and  recent  married  woman's  statutes 
have  not  changed  this  rule.  Seitz  v.  Mitchell^  94  U.  S. 
580.  (2)  In  the  absence  of  evidence  that  land  pur- 
chased during  coverture  by  a  married  woman  was  paid 
for  with  her  separate  means,  it  will  be  presumed  that  her 
husband  furnished  the  money.  Sloan  v.  Torry^  78  Mo. 
623 ;  Seitz  v.  Mitchell^  supra^  and  cases  there  cited. 
( 3 )  A  voluntary  disposition  o^  property  or  money  by 
an  insolvent  is  a  fraud  upon  existing  creditors,  and  the 
property  or  money  can  be  followed  and  appropriated  so 
long  as  it  can  be  traced  and  remains  in  the  hands  of  a 
purchaser  with  notice.  Sloan  v.  Torry,  supra.  ( 4 )  If 
an  insolvent  husband  pays  part  only  of  the  purchase 
price  of  land,  or  furnishes  money  to  improve  land  the: 


Digitized  by 


Google 


164  SUPREME  COURT  OF  MISSOURI, 

White  V.  Clasby. 

title  to  which  is  in  his  wife,  his  creditors  may  subject 
the  husband's  interest  to  payment  of  their  debts.  28 
N.  W.  Rep.  32. 

Slratton  &  Stone  for  respondents. 

(1)  Irrespective  of  any  statute,  courts  of  law  as 
well  as  equity  recognize  the  doctrine  that  personalty 
may  be  the  absolute  property  of  the  wife  under  certain 
conditions ;  and  the  separate  title  of  the  wife  to  person- 
alty may  be  established  by  words,  ac  ts  and  conduct  as 
well  as  by  writing  ;  and  where  the  proof  of  the  owner- 
ship is  clear,  the  fact  that  her  husband  is  indebted  does 
not  affect  her  right.  McCoy  v.  Hyatt,  80  Mo.  130. 
While  the  legislature,  by  an  enactme  nt,  could  not  divest 
the  marital  interest  of  the  husband  already  acquired  in 
property  through  the  wife,  yet,  where  he  consents 
thereto,  and  by  act  and  word  recognizes  the  wife's  sepa- 
rate ownership,  before  the  rights  of  any  of  his  creditors 
have  attached,  as  seems  to  be  the  case  here,  she  may 
assert  a  separate  claim  to  such  property  coming  to  her 
prior  to  the  act  of  1875.  McCoy  v.  Hyatt,  supra.  Claim 
and  exercise  of  ownership  by  her,  with  the  knowledge  and 
acquiescence  of  the  husband,  especially  where  this  fact 
is  public,  without  fraud  upon  existing  creditors  of  the 
husband,  and  during  a  number  of  years,  are  facts  suffi- 
cient to  entitle  the  wife  to  have  the  opinion  of  a  jury, 
or  a  chancellor,  on  the  issue  of  separate  property. 
2  Bishop  on  Married  Women,  sees.  34,  35  ;  HoUhaus  v. 
HornhucMe,  60  Mo.  443 ;  Welch  v.  Welch,  63  Mo.  57 ; 
Coughlan  v.  Ryan^  43  Mo.  99.  There  was  sufficient 
evidence  in  this  case  to  entitle  the  interpleader,  under 
proper  instructions,  to  go  to  the  jury  as  to  her  separate 
ownership  of  the  horses.  (2)  The  cases  of  Seitz  v. 
Mitchell,  94  U.  S.  680,  and  Sloan  t?.  Torry,  78  Mo.  623, 
relied  upon  by  appellant,  are  entirely  different  from  the 
case  at  bar.  In  the  case  at  bar,  the  record  shows  that 
Mrs.  Clasby  purchased  the  Kansas  City  property  for 
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two  thousand  dollars  and  paid  fourteen  hundred  dollars 
thereon  out  of  her  own  money.  It  does  not  affirma- 
tively appear  who  paid  the  remaining  six  hundred  dol- 
lars, or  when  or  how  they  were  paid ;  but  it  does  appear 
that  the  husband  was  utterly  insolvent.  (3)  We  insist 
under  the  married  woman's  statutes,  as  they  existed  in 
this  state  in  1878,  there  ought  to  be  no  presumption  of 
payment  by  the  husband.  Otherwise  a  creditor  of  the 
husband,  seeking  to  reach  the  wife's  realty,  need  only 
show  that  she  acquired  her  land  during  coverture.  He 
need  only  prove  the  date  of  marriage  and  introduce  the 
deed  record  to  show  the  date  of  acquisition,  and  there- 
upon the  law  will  presume  the  husband  paid  for  the 
land,  and  that  it  is  his  for  the  purposes  of  the  creditor. 

Black,  J. — On  October  6,  1882,  there  was  conveyed 
to  the  defendant,  Cynthia  M.  Clasby,  three  hundred  and 
sixty  acres  of  land  in  Vernon  county.  In  November, 
1883,  the  plaintiff  obtained  a  judgment  against  James 
Clasby,  the  husband  of  Cynthia,  for  eighteen  hundred  • 
and  thirty-nine  dollars,  on  a  cause  of  action  which 
accrued  in  1875.  This  is  a  suit  in  equity  to  subject  the 
land  in  the  name  of  the  wife  to  the  payment  of  the  debt 
due  by  the  husband  to  plaintiff.  The  question  is 
whether  this  Vernon  county  land  was  purchased  with 
the  money  of  James  Clasby. 

The  evidence  shows  that  James  Clasby  owned  some 
five  or  six  hundred  acres  of  land  in  Clinton  county  and 
a  small  tract,  of  little  value,  in  Buchanan  county.  He 
became  insolvent  and  judgments  were  recovered  against 
him,  under  which  the  Clinton  county  lands  were  sold, 
and  the  First  National  Bank  of  St.  Joseph  became  the 
purchaser.  On  the  twenty-second  of  February,  1879, 
the  bank  paid  Mrs.  Clasby  tenlundred  and  fifty  dollars 
for  her  dower  interest  in  the  lands.  Her  deed  to  the 
bank  included  the  small  tract  in  Buchanan  county,  but 
it  appears  the  property  in  that  county  was  covered  with 
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judgment  liens  so  that  all  her  deed  conveyed  was  her 
dower  interest.  That  this  ten  hundred  and  iif  ty  dollars 
was  her  money  and  not  that  of  her  husband  there  can 
be  no  doubt. 

The  proof  is  clear  and  undisputed  that  at  this  time 
she  received  from  her  father's  estate  two  hundred  dol- 
lars ;  from  the  estate  of  her  grandfather  fifty  dollars ;  and 
from  her  son  who  came  home  from  California  in  1878  the 
further  sum  of  fifty  dollars.  Her  evidence  is  that 
she  sold  a  horse  for  two  hundred  and  fifty  dollars ;  so 
that  in  all  she  had  fourteen  hundred  dollars.  For  three 
or  four  years  prior  to  October,  1882,  she  and  her  husband 
resided  at  Kansas  City,  and  while  there  she  purchased 
a  piece  of  property  at  the  price  of  two  thousand  dollars, 
which  she  sold  at  a  subsequent  date  for  eight  thousand 
dollars.  With  this  money  she  purchased  and  improved 
the  land  now  in  question,  much  of  the  money  being  used 
by  way  of  making  improvements. 

The  foregoing  facts  are  disclosed  by  evidence  which 
is  not  questioned.  The  first  contention  of  the  plaintiflf 
is,  that  the  horse,  which  was  sold  for  two  hundred  and 
fifty  dollars,  was  the  property  of  the  husband.  The  only 
evidence  upon  this  subject  is  that  of  Mrs.  Clasby, 
which  is  as  follows :  ''  I  sold  a  horse  I  had  for  two  hun- 
dred and  fifty  dollars  ;  I  raised  him  ;  he  was  three  years 
old  ;  I  sold  him  about  1878  ;  I  owned  the  mother  of  the 
horse.  My  father  gave  me  some  horses  before  I  was 
married  and  some  since.  I  always  claimed  the  horses 
as  my  own ;  my  husband  never  claimed  them."  It  does 
not  appear  when  the  brood  mare,  of  which  the  horse  in 
question  was  the  foal,  was  received  by  her  from  her 
father.  If  subsequent  to  the  married  woman's  act  of 
1875,  then  the  horse  was  her  property,  beyond  all  doubt. 
But  we  do  not  regard  this  as  a  matter  of  any  importance 
in  this  case.  At  common  law  marriage  vests  in  the 
husband  the  personal  property  of  the  wife  then  owned 
or  thereafter  acquired  by  her  and  of  which  he  obtains 


Digitized  by 


Google 


VOL.  10,  APRIL  TERM,  1890.  167 

White  V.  Clasby. 

possession.  The  rule  was  based  upon  the  notion  of 
identity  of  husband  and  wife ;  but  in  equity  the  wife 
had  such  a  separate  existence  from  her  h]isband  that 
she  could  have  and  hold  a  separate  estate.  The  hus- 
band, it  is  settled,  may  waive  his  right  to  his  wife's 
personal  property  and  permit  her  to  retain  the  same 
free  from  his  marital  claims,  and  this,  too,  though  the 
property  is  not  a  technical  separate  estate.  Botts  v. 
Oooclis  97  Mo.  88,  and  cases  cited.  The  proof  is  clear 
that  Mr.  Clasby  never  claimed  any  ownership  of  these 
horses,  and  that  they  were  always  treated  as  the  absolute 
property  of  Mrs.  Clasby.  The  horse  was,  therefore,  her 
property  and  not  the  property  of  her  husband. 

The  evidence  shows  that,  of  the  two  thousand 
dollars  paid  for  the  Kansas  City  property,  four- 
teen hundred  dollars  was  the  money  of  Mrs.  Clasby ; 
but  the  record  is  exceedingly  reticent  as  to  who  fur- 
nished the  other  six  hundred  dollars.  A  purchase 
of  property,  real  or  personal,  by  the  wife  of  an 
insolvent  debtor  is  justly  regarded  as  a  suspicious 
circumstance,  until  it  is  made  to  appear  that  the  pur- 
chase was  with  her  own  money  or  property.  When  it 
is  shown  that  the  husband  was  insolvent  at  the  time  of 
the  purchase  by  the  wife,  and  the  controversy  is  between 
her  and  his  creditors,  a  presumption  arises  that  the 
purchase  by  the  wife  was  with  the  means  of  the  hus- 
band. Sloan  V,  Torry^  78  Mo.  623 ;  Seitz  o.  Mitchell^ 
94  IJ.  S.  580.  It,  however,  devolves  upon  the  plaintiff 
to  make  out  a  case  from  which  the  presumption  will 
arise,  before  it  devolves  upon  the  defendant  to  produce 
rebutting  proof. 

Both  Mr.  and  Mrs.  Clasby  testified  at  the  instance 
of  the  plaintiff,  and  their  evidence  appears  to  be  unus- 
ually frank,  there  being  no  disposition  shown  to  evade 
a  full  disclosure.  It  is  clear  that  Mr.  Clasby' s  property 
was  exhausted  by  the  executions,  and  from  the  record 
it  seems  quite  clear  that  he  had  no  means.   Mrs.  Clasby' s 
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evidence  shows  that  her  son  has  an  interest  in  the  farm 
in  question  to  the  extent  of  one  hundred  and  twenty 
acres,  which  he  has  improved.  Under  these  circum- 
stances the  fair  inference  is  that  the  son,  and  not  the 
husband,  furnished  the  six  hundred  dollars.  Certain  it 
is  that  all  the  evidence  in  the  case,  as  far  as  it  goes, 
shows  perfect  honesty  and  fair  dealing  on  the  part  of 
this  woman.  And  it  is  our  opinion  the  plaintiff  failed 
to  make  out  any  case  whatever. 

The  judgment  is,  therefore,  aflBrmed.     All  concur. 

101  IflBl  . 

103  487 

101  168| 

110  581 

it>i     1681  Cox,  Appellant,  v.  Cox  et  al. 

173     .  72| 

1.  Practice :  action  to  contest  vaudfty  op  will.  In  a  proceeding 
in  the  circuit  court  to  contest  the  validity  of  a  will,  or  to  have  a  wiQ 
proved  which  has  been  rejected,  the  only  issue  that  can  be  ten- 
dered or  tried  is  whether  or  not  the  writing  produced  be  the  will 
of  the  testator. 

2.     : .    It  is  error  for  the  court  in  such  proceeding  to 

construe  or  interpret  the  will  or  any  of  its  provisions  or  to  dis- 
tinguish between  valid  and  void  dispositions. 

3.     : .    If  the  will  be  properly  executed  and  proved,  it 

must  be  admitted  to  probate,  although  it  contain  no  provision 
capable  of  execution,  or  valid  under  the  law. 

4. : .    The  establishment  of  the  instrument  as  the  will 

of  the  testator  in  no  way  impairs  the  rights  of  any  one  desiring  to 
test  the  legality  of  its  provisions  which  may  be  done  in  an  appro- 
priate proceeding. 

Appeal  from    Oreene    Circuit  Court. — Hon.    W.   D. 
Hubbard,  Judge. 

Reversed  and  remanded. 

Boyd  &  Delaney  for  appellant. 

( 1 )    The  will  was  not  properly  attested  and  must 
be    vacated.      1    Kent,    pp.    461,    462,    463    and    464. 
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(2)  Thomas  Cox,  the  son  of  John  B.  Cox,  deceased, 
is  not  named  in  or  provided  for  by  the  will,  and  as  to  him 
his  father  died  intestate.  R.  S.  1879,  see.  3969.  ( 3 )  If 
it  be  held  that  naming  is  not  necessary,  still  it  must 
affirmatively  appear  from  inspection  of  the  will  that 
Thos.  E.  Cox  was  in  the  mind  of  the  testator  and  was 
intentionally  excluded,  and  not  accidentally  omitted. 
Wetherall  v.  Harris^  61  Mo.  65 ;  Pounds  v.  Dale^  48 
Mo.  270.  (4)  The  devise  to  the  grandchildren  and 
mention  of  "family"  does  not  show  affirmatively,  that 
Thomas  E.  Cox  was  in  the  mind  of  the  testator.  Ouitar 
n.  Oordon^  17  Mo.  411 ;  Bradley  t?.  Bradley^  24  Mo. 
314 ;  Hargadine  ».  Pulte^  27  Mo.  423  ;  Pounds  v.  Dale^ 
48  Mo.  270  ;  Wetherall  v.  Harris,  61  Mo.  65. 

Silsby  &  Buckley  for  respondents. 

( 1 )  On  the  will  itself  it  is  sufficient  that  proof  be 
made  in  the  probate  court ;  it  is  taken  by  the  court  or 
by  the  clerk  in  vacation.  R.  S.  1879,  sees.  3962,  3972, 
3976  ;  4  Kent's  Com.  [12  Ed.]  p.  616 ;  1  Cooley's  Black. 
Com.  top  p.  377,  latter  part  of  notes  6  and  7.  (2)  The 
use  of  the  words  " grandchildren "  and  "family" 
( plaintiflE  being  one  of  the  class  named )  upholds  the 
will  as  against  him.  Hockensmith  v.  Slusher,  26  Mo. 
237;  Block  V,  Block,  ^  Mo.  695;  Ouitar  v.  Gordon,  17 
Mo.  408 ;  Pounds  v.  Dale,  48  Mo.  270.  (3)  Appellant 
is  one  of  the  family,  and  a  bequest  to  the  family  is  good, 
and  evidence  as  to  what  the  family  is  is  admissible, 
ffall  V.  -SiepJiens,  66  Mo.  670. 

Brace,  J. — On  the  twenty-third  of  August,  1886, 
the  following  instrument  of  writing  purporting  to  be 
the  last  will  and  testament  of  J.  B.  Cox,  deceased,  was 
admitted  to  probate  in  the  probate  court  of  Greene 
county : 
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**  Springfield,  Mo.,  August  19,  1886. 

"Know  all  men  by  these  presents  that  I,  J.  B.  Cox, 
of  Springfield,  Missouri,  do  hereby  state  that  I  am  a 
man  of  sound  mind  and  in  the  full  enjoyment  of  my 
full  senses.  I  hereby  bequeath  to  my  grandchildren  all 
my  property  hereinafter  named,  viz.:  Namely,  one 
hundred  and  twenty-one  feet  upon  Campbell  street,  one 
hundred  and  ninety-six  and  one-half  feet  deep,  after  all 
my  funeral  expenses  and  debts  are  paid.  The  balance 
to  go  to  the  family,  and  I  further  agree  to  make  John 
Foley  my  legal  executor  of  this  my  last  will  and 
testament.  J.  B.  Cox. 

*' Attest  W.  W.  Smith, 

'^M.  E.  HOLLEY." 

On  the  eleventh  day  of  November,  1886,  the  plain- 
tiff instituted  this  suit.  His  petition,  after  setting  out 
the  probate  of  said  instrument  by  the  probate  court, 
states  *'  that  plaintiff,  Thomas  E.  Cox,  at  the  time  of  the 
death  of  said  John  B.  Cox,  was  and  now  is  the  only 
child  of  said  John  B.  Cox.  That  said  order  and  decree 
of  the  probate  court  aforesaid  should  be  adjudged  null 
and  void  and  said  pretended  will  rejected  for  these 
reasons :  That  said  paper  pretending  to  be  the  will  of 
said  John  B.  Cox,  deceased,  is  not  in  fact  such  will, 
because  it  is  not  executed  and  attested  in  manner  and 
form  prescribed  by  law.  Because  plaintiff  who  is  the 
only  child  of  said  John  B.  Cox,  deceased,  is  not  men- 
tioned in  said  pretended  will.  Plaintiff  further  states 
that  defendants  are  the  pretended  devisees  in  said  pre- 
tended will  and  are  the  only  persons  interested  in  the 
subject-matter  of  this  proceeding ;  that  they  are  both 
minors.  Wherefore  plaintiff  contests  the  validity  of 
said  pretended  will,  and  prays- the  court  to  set  aside 
said  order  of  said  probate  court  and  reject  said  pre- 
tended will  and  for  other  and  further  relief." 

The  defendants  answered  by  guardian,  denying  the 
allegations  of  the  petition,  except  that  deceased  was  the 
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owner  of  the  real  estate  mentioned  in  the  petition,  and 
that  he  willed  the  same  to  the  defendants.  A  jury  being 
waived,  an  issne  was  framed  ''whether  the  writing  pro- 
duced and  contested  by  petitioner  as  invalid  be  the  will 
of  John  B.  Cox,  deceased."  The  case  was  submitted  to 
the  court  on  an  agreed  statement  of  facts,  and  the  evi- 
dence of  the  attesting  witnesses  taken  on  the  probate  in 
the  probate  court.  And  the  court  made  a  finding  and 
rendered  judgment  as  follows  :  *'And  the  court  upon 
the  evidence  finds  that  said  instrument  produced  is  the 
will  of  said  John  B.  Cox,  deceased.  That  said  John  B. 
Cox  did  not  die  intestate  as  to  plaintiff,  and  that  said 
contestant,  Thomas  E.  Cox,  was  sufficiently  named  in 
said  will.  It  is,  therefore,  considered  by  the  court  that 
said  instrument  is,  and  the  same  is  hereby  declared  to 
be,  the  last  will  and  testament  of  John  B.  Cox, 
deceased;  that  plaintiff  take  nothing,"  etc.  From 
which  judgment  the  plaintiff  appeals. 

In  a  proceeding  in  the  circuit  court  to  contest  the 
validity  of  a  will,  or  to  have  a  will  proved,  which  has 
been  rejected,  the  statute  prescribes  the  issue  that  shall 
be  tried,  and  that  issue  is  ''  Whether  the  writing  pro- 
duced be  the  will  of  the  testator  or  not."  R.  S.  1879,  sec. 
3980.  And,  in  such  a  proceeding,  this  is  the  only  issue 
that  can  be  tendered  or  tried.  This  was,  and  could  be, 
the  only  issue  tendered  in  the  petition  in  this  case. 
The  field  of  inquiry  upon  this  issue  was  limited  by 
the  specific  allegation  to  a  single  particular  wherein  the 
instrument  failed  to  be  his  will,  and  that  was  '*that  it 
was  not  executed  and  attested  in  manner  and  form  pre- 
scribed by  law."  The  issue  thus  limited  was  fully  met 
when  the  will  was  produced,  and  it  was  shown  that  it 
was  signed  by  the  testator  and  attested  as  the  law 
required  by  two  witnesses,  who  subscribed  their  names 
thereto  in  the  presence  of  the  testator.  Sec.  8962.  The 
allegation  in  the  petition  that  "plaintiff  is  the  only 
child  of  the  said  John  B.  Cox,  deceased,  and  is  not 
mentioned  in  the  will,  was  not  germane  to  the  issue  to 
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b^  tried  ;  it  tendered  an  issue  that  could  not  be  tried  in 
this  proceeding,  an  issue  that  went  to  the  effect  of  the 
will  when  established,  and  not  to  the  issue  whether 
the  will  should  be  established  as  the  will  of  the  testator 
or  not.  The  question  at  issue  was  purely  one  of  pro- 
bate; whether  the  instrument  should  be  probated  or 
rejected  as  the  last  will  and  testament  of  the  deceased 
in  solemn  form,  in  the  only  manner  provided  in  our 
statute  upon  contest  in  the  circuit  court  in  an  action  to 
which  all  parties  in  interest  are  made  parties. 

"  It  is  no  part  of  the  proceeding  on  probate  to  con- 
strue or  interpret  the  will  or  any  of  its  provisions, 
or  to  distinguish  between  valid  and  void,  rational  and 
impossible  dispositions ;  if  the  will  be  properly  exe- 
cuted and  proved,  it  must  be  admitted  to  probate, 
although  it  contain  not  a  single  provision  capable  of 
execution,  or  valid  under  the  law.  Hence  the  probate 
does  not  establish  the  validity  of  any  of  its  provisions  ; 
this  is  to  be  determined  by  the  courts  of  construction 
when  any  question  arises  requiring  their  interposition." 
1  Woerner,  sec.  228,  p.  602. 

This  is  the  uniform  doctrine  both  in  this  country 
and  in  England.  The  only  case  we  have  been  able  to 
find  which  countenances  a  departure  therefrom  is  the 
case  of  Kenrick  v.  Oole^  61  Mo.  672,  in  which  the  action 
of  the  circuit  court  in  refusing  to  establish  a  clause  of  a 
will  on  the  ground  that  it  was  in  violation  of  the  consti- 
tution was  sustained.  Without  stopping  to  distinguish 
that  from  the  case  in  hand,  we  confess  our  inability  to 
see  how  that  case  can  be  sustained  either  on  principle 
or  authority.  The  only  authority  cited  by  the  learned 
judge,  who  wrote  the  opinion,  is  Redfield.  In  the 
opinion  he  says:  ** There  is  no  direct  precedent  bear- 
ing upon  the  question  in  this  state.  Redfield  says  that 
it  is  customary  in  the  English  practice  to  exclude  por- 
tions of  the  will  from  probate,  where  they  do  not  legiti- 
mately belong  to  the  instrument,  as,  for  instance,  when 
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they  are  illegal  or  fraudulent,  and  he  is  of  the  opinion  . 
that  there  is  no  reason  why  the  same  course  should  not 
be  pursued  here." 

The  word  illegal^  which  we  have  placed  in  italics, 
indicates  wherein  the  opinion  goes  beyond  the  authority 
cited.  What  Redfield  does  say  is  that  '*It  is  custom- 
ary to  exclude  portions  of  the  will  from  probate  when 
they  do  not  legitimately  belong  to  the  instrument ;  as 
for.  instance,  where  a  particular  clause  has  been  inserted 
by  fraud  without  the  knowledge  of  the  testator  in  his 
lifetime,  or  where  it  is  done  by  forgery  after  the  death 
of  the  testator,  or  where  a  particular  portion  of  the  will 
has  been  induced  by  fraud  of  the  party  in  whose  favor 
it  is ;  where  actual  incapacity  is  shown  at  the  time  of 
making  the  latter  portion  of  the  will."  But  nothing 
therein  contained  warrants  the  conclusion  reached  by 
the  learned  judge  that  a  clause  of  a  will  can  on  pro- 
bate be  rejected  because  its  provisions  cannot  be  made 
effective  by  reason  of  legal  inhibition,  constitutional  or 
statute.  Nor  would  the  authorities  cited  by  the  learne.d 
author  have  justified  such  a  conclusion. 

The  learned  judge  does  not  undertake  to  maintain 
the  position  on  principle,  but  begs  the  question  by  say- 
ing that,  *'as  a  question  of  plain  practical  common 
sense,  it  is  not  easy  to  perceive  why  a  void  clause  in  a 
will  should  be  probated  in  order  that  another  proceed- 
ing should  be  instituted  to  annul  it."  The  point  of  this 
observation  is  dulled,  however,  by  the  consideration 
that  there  is  no  necessity  whatever  for  instituting 
another  proceeding  to  annul  that  which  is  already  void. 
If  void,  it  simply  confers  no  rights.  The  probate  of  the 
will  does  not  render  its  provisions  effective,  or  render 
one  or  any  of  its  provisions  valid.  If  any  such  provis- 
ions are  in  violation  of  law,  the  law  will  not  carry 
them  into  effect ;  nevertheless,  the  testator  made  them ; 
they  are  his  will,  and  on  probate ;  whether  they  are  or 
not  is  the  only  question  to  be  decided.  And,  in  this 
case,  the  establishment  of  the  instrument  as  the  will  of 
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the  testator  in  no  way  impairs  the  rights  of  the  plaintiff 
as  heir-at-law ;  if  he  has  been  pretermitted  therein,  as 
he  claims,  he  can  enter,  defend  his  possession,  or  bring 
his  action  of  ejectment,  as  the  case  may  be,  whenever 
he  chooses.  The  probate  of  the  will  does  not  stand  in 
his  way  on  that  issue.  Bnt  in  the  very  nature  of  things 
that  issue  cannot  be  tried  in  a  proceeding  designed  by 
the  law  to  ascertain  the  single  fact  whether  a  certain 
paper  is  or  is  not  the  will  of  the  deceased. 

The  court  committed  error  in  inquiring  into  and 
passing  upon  the  question  whether  plaintiff  was  named 
in  the  will ;  and  as  to  the  testator's  dying  intestate  as 
to  him.  The  judgment  is  well  enough  except  for  this, 
and  that  no  question  may  ever  be  raised,  that  that  issue 
was  adjudicated  in  this  proceeding,  the  judgment  will 
be  reversed  and  the  cause  remanded,  with  directions  to 
enter  up  judgment  establishing  the  will,  omitting  any 
finding  upon  that  issue.    All  concur. 
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The  State  ex  rel.  Teasdale,  Assignee^  v.  Smith  et  al.y 
Judges  of  Kansas  City  Court  of  Appeals. 

1.  Certiorari:  jurisdiction:  practice.  Certiorari,  under  con- 
stitutional provisions,  is  strictly  the  conunon-law  writ  of  that 
name  and  only  brings  up  the  record  of  the  court  to  which  it  is 
issued  and  reaches  only  errors  or  defects  appearing  on  the  face  of 
such  record  and  which  are  jurisdictional  in  their  nature. 

2.     : : .    The  writ  of  certiorari  will  not  issue  from 


the  supreme  court  to  the  Kansas  City  court  of  appeals  in  a  case 
of  which  the  latter  court  has  jurisdiction. 


Certiorari. 


Wkit  denied. 
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Johnson  &  Lucas  and  T.  A.  Frank  Jones  for 
relator. 

Sherwood,  J. — This  is  an  application  for  a  writ  of 
certiorari  directed  to  the  judges  of  the  Kansas  City 
court  of  appeals. 

This  writ,  under  constitutional  provisions,  is  strictly 
thq  common-law  writ  of  that  name  ;  it  only  brings  up 
the  record,  and  can  only  reach  errors  or  defects  which 
appear  on  the  face  of  the  record  of  the  tribunal  to  which 
it  is  issued,  and  which  are  jurisdictional  in  their  nature. 
Railroad  v.  State  Boards  64  Mo.  294.  As  the  Kansas 
City  court  of  appeals  confessedly  had  jurisdiction  this 
must  prevent  the  issuance  of  the  writ  prayed  for,  and 
it  is  denied.     All  concur. 


The  City  of  Carthage  v.  Rhodes,  Appellant. 

1.  Municipal  Corporation:  ORDmANCB  to  tax  and  reoxjlatb 
DOQ8.  Under  an  ordinance  empowering  it  to  '*tax,  regulate, 
restrain  and  prohibit  the  running  at  large  of  dogs  ♦  *  *  and 
provide  for  the  impounding  or  destruction  *  *  *  of  them  when 
found  running  at  large  contrary  to  ordinance,'*  a  city  may  impose 
&per  capita  tax  upon  dogs  by  way  of  a  license. 

2.    :  :  police  powbr.    Such  tax  is  an  exercise  of  the 

police  power  of  the  state  and  is  not  prohibited  by  the  constitutional 
provision  requiring  all  property  to  be  taxed  in  proportion  to  its 
value. 

3.     :  : .    A  city  has  the  power  to  impose  a  fine 

upon  a  person  for  keeping  a  dog  within  ite  limits  without  having 
obtained  a  license  to  do  so,  in  violation  of  the  city  ordinances. 

Appeal  from   Jasper    Circuit    Court.— Rotf.    M.    Q. 
McGkeook,  Judge. 

Affirmed. 
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T.  B.  HaugTiawout  for  appellant. 

( 1 )  Section  11  of  the  charter  does  not  grant  to  the 
city  council  authority  to  impose  penalties  on  the  owners 
of  dogs  within  the  city  who  fail  to  pay  a  license.  Such 
extraordinary  power  must  be  expressly  conferred. 
Dillon  on  Municipal  Corp.  [3  Ed.]  345,  and  notes. 
( 2 )  The  ordinance  makes  a  person  a  culprit  for  owning 
that  which  the  law  recognizes  as  property,  without  pay- 
ing for  the  privilege  which  is  unconstitutional  and  void. 
Washington  t).  MaySy  1  McArthur,  63  ( 29  Am.  Rep, 
678);  Harrington  v.  Miles ^  11  Kan.  480  ;  Statev.'Cyms^ 
26  Ohio  St.  400;  Ward  v.  State,  48  Ala.  161.  (3) 
Under  section  10,  article  4,  of  the  constitution  of  Mis- 
souri all  property  should  be  taxed  according  to  its 
value. 

/.  a.  Shields,  City  Attorney,  and  /.  W.  Halliburton 
for  respondent. 

The  charter  of  the  city  of  Carthage  ( Session  Acts, 
1876,  sec.  9,  art.  5 )  authorizes  the  council  to  prevent  and 
prohibit  the  running  at  large  of  dogs,  and  to  provide  for 
the  destruction  of  them  if  valueless.  And  in  section  11, 
article  6,  authorizes  the  council  to  tax,  regulate  and 
restrain  dogs.  And  in  section  46,  article  6,  authorizes 
the  council  to  provide  for,  maintain  and  regulate  the 
peace,  good  government,  order  and  police  of  the  city, 
and  also  to  impose,  collect  and  enforce  fines,  forfeitures 
and  penalties  for  the  breach  of  any  city  ordinance. 
The  ordinance  is  valid  under  the  sections  of  the  charter 
above  cited,  and  also  under  the  general  power  of  all 
cities  to  make  proper  and  sufllcient  police  regulations. 
See  Cooley  on  Taxation  [  Ed.  of  1876]  chap.  19,  pp.  396, 
397  and  403-407,  410-412  ;  Carter  v.  Dow,  16  Wis.  299  ; 
Tenney  v.  Lenz,  16  Wis.  667 ;  Blair  v.  Forehand,  100 
Mass.  136 ;  Morey  v.  Brown,  42  N.  H.  373 ;  Mitchell  -o. 
Williams,  27  Ind.  62 ;  City  v.  Wilson,  26  N.  W.  Rep. 
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449 ;  Dillon  on  Municipal  Corp.  [  Ed.  of  1872  ]  pars.  326, 
326,  327,  333,  and  note  2 ;  par.  335,  and  note  1 ;  Bx  Parte 
Cooper,  3  Tex.  App.  489 ;  30  Am.  Rep.  152. 

Brace,  J. — This  is  an  appeal  from  the  judgment  of 
the  circuit  court  of  Jasper  county  on  an  appeal  from 
the  judgment  of  the  recorder's  court  of  the  city  of 
Carthage  imposing  a  fine  upon  the  defendant  for  keep- 
ing a  dog  without  having  obtained  a  license  from  said 
city  for  so  doing  in  violation  of  the  ordinances  thereof. 
The  case  has  been  certified  here  from  the  Kansas  City 
court  of  appeals  as  involving  a  constitutional  question. 

By  section  11,  article  5,  of  the  charter  of  the  city  of 
Carthage  ( Sess.  Acts,  1875,  p.  169)  it  is  provided  that 
the  city  shall  have  power  "to  tax,  regulate,  restrain 
and  prohibit  the  running  at  large  of  dogs  or  cats  and 
provide  for  the  impounding  or  destruction  of  either  or 
both  and  all  of  them  when  found  running  at  large  con- 
trary to  ordinance."  The  power  granted  in  this  section 
is  to  tax  dogs,  and  regulate  dogs,  and  is  not  limited 
simply  to  the  power  to  restrain  and  prohibit  dogs  from 
running  at  large,  and  the  question  is,  can  the  city  exer- 
cise the  power  to  tax  or  regulate  dogs  by  requiring  the 
owner  or  keeper  of  a  dog  to  pay  a  specific  sum  for  a 
license  to  keep  such  dog  within  the  city  limits,  or  in 
other  words  by  imposing  a  tax  per  capita  upon  dogs, 
by  way  of  a  license.  There  being  an  express  grant  of 
power  to  regulate,  there  can  be  no  question  as  to  the 
power  in  the  city  to  regulate  by  way  of  a  license  for 
which  a  specific  sum  may  be  charged,  unless  the  exercise 
of  the  power  is  precluded  by  the  constitutional  pro- 
vision requiring  all  property  to  be  taxed  in  proportion 
to  its  value.     Const.,  art.  10,  sec.  4. 

Taxation  may  be  for  the  purpose  of  raising  revenue, 
or  for  the  purpose  of  regulation ;  where  for  the  purpose 
of  regulation  it  is  an  exercise  of  the  police  power  of 
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the  state.  They  are  both  distinct,  co-existent  powers 
in  the  state  and  either  or  both  may  be  exercised  through 
a  municipal  corporation.  In  this  case,  by  the  terms  of 
the  charter,  both  powers  are  granted  to  the  city  of  Car- 
thage as  to  the  dogs  of  that  city.  The  dog-license  tax 
required  by  its  ordinances  is  easily  referable  to  the  exer- 
cise of  the  police  power  granted.  While,  in  a  sense, 
dogs  are  property,  and  the  owner  may  invoke  the  aid 
of  the  law  for  their  protection  as  property  by  civil 
action,  and  by  statute  they  have  been  made  the  subject 
of  larceny,  yet,  they  are  a  base  sort  of  property,  having 
no  market  or  assessable  value,  do  not  ent^r  into  the 
estimate  of  the  appreciable  wealth  of  the. state,  and 
never  have  been  considered  proper  subjects  of  taxation 
for  revenue.  On  the  other  hand  their  almost  utter 
worthlessness  in  a  crowded  city  for  any  purpose  except 
to  please  the  whim  or  caprice  of  their  owners,  the  half 
savage  nature  and  predatory  disposition  of  so  many  of 
them,  rendering  them  destructive  of  animals  of  real 
value,  and  their  liability  to  the  fatal  malady  of  hydro- 
phobia which  in  so  many  instances  has  sent  them 
abroad  as  messengers  of  death  to  man  and  beast,  point 
them  out  as  subjects  peculiarly  fit  for  police  regulation. 

The  ordinances  in  question  being  an  exercise  of  the 
police  power  granted  by  the  state  are  not  obnoxious  to 
the  constitutional  provision  quoted,  which  is  not  a  lim- 
itation upon  the  police  power,  but  upon  the  taxing 
power  of  the  state.  Without  discussing  the  question 
further  it  is  suflScient  to  say  that  the  foregoing  proposi- 
tions are  sustained  by  the  great  weight  of  authority, 
from  which  we  cite  the  following  Hoist  v.  Boe^  39 
Ohio  St.  340 ;  Van  Horn  v.  People,  46  Mich.  183 ;  Cole 
V.  Hall,  103  111.  80 ;  £Jx  Parte  Cooper,  3  Texas  App. 
489 ;  Tenney  v.  Lenz,  16  Wis.  566 ;  Blair  v.  Forehand, 
100  Mass.  136;  Mitchell  v.  Williams,  27  Ind.  62; 
FairibauU  v.  Wilson,  25  N.  W.  Rep.  ( Minn.)  449. 

The  judgment  is  affirmed.     All  concur. 
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McCarty,  Appellant^  v.  Clark  County. 

1.  Wrongftil  Taking  of  Land  by  County  for  Public  Boad: 
EJBcrrMENT.  Ejectment  will  lie  against  a  county  to  recover  land 
which  has  been  wrongfully  taken  and  converted  into  a  public  road. 
The  plaintiff  is  entitled  to  recover  in  such  action  where  the  pro- 
ceedings to  open  the  road  in  question  are  void  and  there  has  been 
no  dedication  by  use. 

2.  — • : :  PRACTICE.    In  an  action  of  ejectment  against  a 

county  to  recover  land  wrongfully  taken  for  a  public  road,  where 
the  answer  sets  up  the  proceedings  to  open  the  road  and  avers 
their  validity  and  alleges  that  the  road  has  been  used  as  a  public 
highway  continuously  since  that  time  to  the  date  of  the  answer, 
such  allegations  constitute  an  admission  of  possession  by  the 
county  and  no  proof  will  be  required  of  such  possession. 

Appeal  from  Clark    Cirmcit   Court.— Roi^.   Ben.   E. 
Turner,  Judge. 

Reversed  and  remanded. 

Wm.  BerJcheimer  for  appellant 

Ejectment  may  be  brought  against  a  county  to 
recover  land  claimed  by  the  county  to  have  been  dedi* 
cated  to  a  public  use,  and  this  is  what  Clark  county 
sets  up  as  a  defense  in  her  answer.  Sedgwick  and 
Wait's  Trial  of  Title  to  Land  [2  Ed.]  174,  sec.  251 ; 
Barry  v,  Sonoma  County^  43  Cal.  217  ;  Lyell  v.  Super- 
vis  or  Sy  3  McL.  580;  Armstrong  v,  St,  Louis,  69  Mo. 
303 ;  Strong  v.  City  of  Brooklyn,  68  N.  Y.  1.  Sedgwick 
&  Wait's  Act.  &  Def.,  sec.  252.  A  county  is  considered 
a  qicasi  corporation  capable  of  suing  and  being  sued,  of 
owning  land  and  instituting  ejectment  therefor.  Cali- 
fornia V.  Howard,  78  Mo.  88 ;  Lincoln  County  v. 
McGrudder,  3  Mo.  App.  314;  Bennett  o.  Walker,  64 
Ga.  326.  The  defendant  by  interposing  a  general  denial 
of  plaintiff's  title  and  right  of  possession  admits  that 
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he  is  in  possession,  and  if  he  desires  to  cpntrovert  the 
question  of  possession,  he  must  do  it  by  a  special  plea. 
Sedgwick  and  Wait  on  Trial  of  Title  to  Land  [2  Ed.] 
343,  sec.  479,  cases  cited  therein,  note  1 ;  Peterson  v. 
Lake,  24  Mo.  541 ;  Miller  v.  Myers^  46  Cal.  535 ;  Oreer 
V.  Tripp,  56  Cal.  209 ;  Harrison  v.  Taylor,  33  Mo.  211 ; 
La  Riviere  v.  La  JRimere,  77  Mo.  512.  The  county  is 
the  proper  party.  Carpenter  v.  Orisham,  59  Mo.  247. 
A  public  easement  is  sufficient  to  support  an  ejectment. 
Cincinnati  v.  Whitey  6  Pet.  431 ;  Land  Co,  v.  Mayor , 
36  N.  J.  L.  540 ;  20  N.  J.  L.  86  ;  San  Francisco  v. 
Sullivan,  50  Cal.  603. 

Wood  &  Montgomery  for  respondent. 

( 1 )  The  proceedings  in  this  case  cannot  be  main- 
tained, and  the  instruction  given  by  the  court  of  its 
own  motion — that  the  right  of  the  public  to  travel  over 
the  road  in  question  could  not  be  tested  in  an  action  of 
ejectment  against  the  county — was  correct.  In  the  pro- 
ceedings taken  by  the  county  court,  establishing,  open- 
ing and  working  said  road,  it  "  was  performing  functions 
imposed  upon  it  by  the  general  road  Jaws  of  the  state, 
and  was  acting  for  the  state,  not  for  the  county." 
Reardon  o.  St.  Louis  County,  36  Mo.  555 ;  Swineford  v. 
Franklin  County y  73  Mo.  279;  s.  c,  6  Mo.  App.  39; 
Clark  V.  Adair  County,  79  Mo.  536 ;  Murtaugh  v.  St. 
Louis,  44  Mo.  479 ;  Ray  County  v.  Bently,  49  Mo.  236 ; 
Johnson  County  v.  Wood,  84  Mo.  516  ;  Barton  County  v. 
Walser,  47  Mo.  189;  Case  of  Railroad,  36  Am.  Dec. 
202.  ( 2 )  A  highway  is  an  easement,  comprehending 
merely  the  right  of  all  the  individuals  in  the  com- 
munity to  pass  and  repass,  with  the  incidental  right  of 
the  public  to  keep  it  in  repair,  but  it  does  not  com. 
prehend  any  interest  in  the  soil,  nor  does  it  give  the 
public  the  legal  possession  of  it.  Dubuque  v.  Malon^y, 
74  Am.  Dec.  358.     And  an  action  of  ejectment  will  not 
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lie  against  one  claiming  an  easement  in  a  parcel  of  land 
to  try  his  right  to  enjoy  the  same.  Washburn  on 
Easements  [8  Ed.]  p.  693  ;  Tyler  on  Ejectment,  p.  41 ; 
Smith  V.  Wiggin^  48  N.  H.  105 ;  .  Caldwell  v,  Fulton^ 
31  Penn.  483  ;  Wilklow,  v.  Lane,  37  Barb.  244 ;  6  Am. 
and  Eng.  Ency.  of  Law,  232 ;  Child  v.  Chappell,  9 
N.  Y.  246;  Road  Co.  v.  Smith,  15  Barb.  355.  (3)  The 
county  is  a  creation  of  the  legislature  and  a  part  of  the 
sovereign  government,  and  as  such  it  cannot  be*sued 
except  by  the  consent  of  the  state.  Therefore,  there 
being  no  statute  authorizing  an  action  of  this  kind 
against  the  county,  it  cannot  be  maintained.  4  Am. 
and  Eng.  Ency.  of  Law,  pp.  364,  365,  369.  Possession 
by  the  defendant  is  one  of  the  facts  which  a  plaintiff  in 
ejectment  must  allege  and  prove.  Clarkson  v.  Stanch- 
field,  57  Mo.  673.  It  is  only  in  an  action  of  ejectment 
brought  by  one  co-tenant  against  another  that  a  general 
denial  is  held  equivalent  to  an  admission  of  the  posses- 
sion and  ouster.  Falconer  v,  Hoberts,  88  Mo.  574,  and 
authorities  cited.  (4)  Even  if  it  was  conceded  that 
this  action  could  be  maintained  against  the  county, 
there  is  no  evidence  whatever  that  the  county  was  in 
possession  of  the  road. 

Black,  J. — There  are  two  counts  in  the  petition ; 
the  second  is  ejectment  for  a  strip  of  land,  one  hundred 
and  sixty  rods  in  length  by  sixty  feet  in  width.  The 
county  defends  under  proceedings  had  in  1872  for  the 
opening  of  a  public  road.  The  court  found  for  the 
defendant.  As  the  record  stands,  the  important  ques- 
tions arise  over  the  following  instructions  given  by  the 
court  of  its  own  motion : 

'  The  right  of  the  public  to  travel  over  and  use  the 
public  road  in  question  cannot  be  tested  by  an  action  of 
ejectment  against  the  county. 

The  evidence  does  not  show  that  the  county  is  in 
possession  of  the  lands  over  which  the  alleged  road  is 
located. 
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The  first  of  these  instructions,  when  applied  to  the 
facts,  is  an  assertion  that  ejectment  will  not  lie  by  the 
owner  of  the  fee  of  land  over  which  the  county  has,  by 
illegal  and  void  proceedings,  laid  out  and  opened  a 
public  road.  That  our  counties  are  quasi  public  cor- 
porations, and  may  sue  and  be  sued,  is  too  plain  a  propo- 
sition to  call  for  the  citation  of  statutes  and  authorities. 
The  cases  of  Reardon  v.  St.  Louis  County,  36  Mo.  665, 
and  Clark  v.  Adair  County,  79  Mo.  636,  were  suits 
to  recover  damages  occasioned  by  defective  bridges. 
Sfdoineford  t?.  Franklin  County,  73  Mo.  279,  was  a  suit 
to  recover  damages  for  filling  up  a  mill  race.  The  prin- 
ciple of  law  asserted  in  these  cases  is  that  counties  are 
not  responsible  for  neglect  of  duties  enjoined  on  them 
or  their  officers,  unless  a  right  of  action  for  such  neg- 
lect is  given  by  statute.  These  cases,  which  are  relied 
upon  by  the  respondent,  do  not  meet  the  question. 
Indeed  they  have  little  or  no  bearing  upon  it. 

It  was  long  ago  held  by  this  court  that  ejectment 
would  lie  against  a  city  to  recover  land  which  the  city 
had  wrongfully  taken  and  converted  into  a  public 
street.  Armstrong  v.  The  City  of  St.  Louis,  69  Mo. 
309.  A  city  invested  with  the  control  of  its  streets  may 
maintain  ejectment  for  land  dedicated  for  a  street, 
though  the  fee  is  in  the  county  by  virtue  of  the  law 
concerning  town  plats.  The  City  of  California  v. 
Howard,  78  Mo.  89.  But  the  argument  is  made  that 
the  county  courts  in  opening,  repairing  and  maintain- 
ing roads  are  not  the  agents  of  the  counties,  and  that 
the  counties,  as  such,  have  nothing  to  do  with  the 
roads,  and  in  contemplation  of  law  are  not  in  possession 
of  them. 

It  may  be  well  to  refer  to  some  of  the  provisions  of 
the  law  in  force  under  which  the  county  endeavored  to 
open  this  road  as  found  in  2  Wagner's  Statutes  of  1870, 
page  1218.  All  roads  must  be  opened  and  repaired 
under  the  provisions  of  that  act.     All  roads  formerly 
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known  as  state  and  county  roads  are  called  public 
roads.  The  county  courts  have  authority  to  locate, 
open  and  improve  roads,  and  may  macadamize,  grade 
and  improve  them,  and  for  these  purposes  may  borrow 
money  on  the  credit  of  the  couaty,  and  may  issue  the 
bonds  of  the  county.  The  road  commissioner,  in  laying 
out  roads,  ''shall  have  power  to  take  conveyances  of 
the  right  of  way  in  the  name  of,  and  for  the  use  of,  the 
county  through  lands  upon  which  any  road  may  be 
located,  when  such  conveyance  can  be  had."  All 
these,  and  many  other  of  the  provisions  of  the  statute 
show  that  the  counties,  through  their  county  courts 
and  other  oflBcers,  have  the  management  and  control  of 
the  public  highways, 

A  distinction  has  long  been  maintained  between 
counties  and  cities  as  to  liability  for  injuries  arising 
from  defective  highways  ;  but  that  distinction  does  not 
affect  the  question  in  hand.  Ejectment  will  lie  against 
a  county,  the  same  as  against  a  city,  to  recover  land 
which  has  been  wrongfully  taken  and  converted  into  a 
public  road.  The  remedy  being  allowed  in  the  one 
c^se,  there  is  no  good  reason  why  it  should  be  denied 
in  the  othfer.  Sedg.  &  Wait  on  Trial  of  Land  Titles 
[2  Ed.]  sees.  251,  252.  If  the  proceedings  to  open  the 
road  in  question  are  void,  and  there  has  been  no  dedi- 
cation by  use,  then  the  plaintiff  should  recover. 

The  county,  in  its  answer,  sets  up  the  proceedings 
had  to  locate  and  open  the  road  and  insists  that  they 
are  regular  and  were  conducted  according  to  law.  It  is 
then  alleged  that  the  road  has  been  used  as  a  public 
highway  continuously  from  that  date  to  the  present 
time.  These  allegations  constitute  an  admission  of 
possession  on  the  part  of  the  county,  and  no  proof  was 
required  upon  that  point.  The  court,  therefore,  erred 
in  both  of  the  instructions  in  question. 

As  to  the  first  count,  it  is  suflBcient  to  say,  that  it  is 
but  a  detailed  history  of  the  proceedings  taken  by  the 
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county  to  open  the  road,  with  the  prayer  that  thej^  be 
set  aside.  It  is  a  useless  count,  and  should  be  stricken 
out.  The  proper  remedy,  as  we  have  said,  is  by 
ejectment.  The  judgment  is  reversed,  and  the  cause 
remanded.     All  concur 


Meyer  v.  Nickekson,  Appellant 

1.  Homesteady  Duty  of  Appraisers  in  Locating:  bzistino 
INCUMBRANCES.  It  Is  the  dutj  of  appraisers  and  the  right  of  the 
execution  defendant  to  have  any  existing  incumbrance  taken  into 
account  in  locating  the  homestead  and  determining  its  extent. 

2.    :   :    practice:    collateral   attack.     If    existing 

incumbrances  are  not  taken  into  account  in  locating  the  home- 
stead, the  remedy  of  the  execution  defendant  is  to  proceed,  by 
motion,  in  the  same  cause,  to  have  it  done.  If  he  does  not  thus, 
directly  attack  the  desig^nation  of  his  homestead,  he  cannot  after- 
wards, in  a  collateral  proceeding,  have  the  action  of  the  appraisers 
reviewed. 

Appeal  from  the  Chariton  Circuit  Court— Ron.  Q.  D. 
Burgess,  Judge. 

Affirmed. 

This  is  an  action  of  ejectment  for  a  tract  of  land  in 
Chariton  county.  Plaintiff  claims  title  under  a  sheriff 's 
deed  conveying  to  him  thirty-five  acres  regularly  levied 
upon  and  sold  as  the  property  of  defendant  to  satisfy 
certain  judgments  of  the  circuit  court. 

The  answer  admits  defendant's  possession  and 
justifies  it  by  alleging  the  following  facts  :  '*  The  land 
in  controversy  is  part  of  eighty  acres  owned  by  defend- 
ant Nickerson,  to  which  he  has  had  a  recorded  title 
deed  for  thirty  years,  and  upon  which  he  has  resided 
with  his  family  continuously,  since,  as  a  housekeeper 
and  head  of  a  family,  claiming  said  eighty  acres  as  his 
homestead.  At  the  time  of  the  levy  of  the  executions 
under  which  said  thirty-five-acre  parcel  was  sold  and 
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bought  in  by  plaintiff,  the  entire  eighty  acres  did  not 
exceed  in  value  the  sum  of  twenty-two  hundred 
dollars,  and  was  at  that  time  subject  to  valid  and  sub- 
sisting mortgages  and  deeds  of  trust  aggregating  more 
than  sixteen  hundred  dollars ;  that  defendant's  home- 
stead rights  were  acquired  long  prior  to  incurring  the 
indebtedness,  to  satisfy  which  said  thirty-five-acre  par- 
cel was  sold  to  plaintiff,  as  aforesaid,  and  that  defendant 
is  entitled  to  homestead  in  his  equity  of  redemption  to 
all  of  said  eighty  acres,  the  same  being  of  less  value 
than  fifteen  hundred  dollars." 

To  this  answer,  plaintiff  filed  a  reply,  which,  by 
not  denying,  concedes  the  truth  of  the  matters  pleaded 
by  defendant,  but  sets  up :  That  at  the  October  term, 
1885,  of  said  Chariton  county  circuit  court,  at  which 
the  sale  was  had  under  which  plaintiff  bought  said 
thirty-five  acres  of  land,  defendant  Nickerson,  before 
said  sale,  filed  his  motion  to  quash  the  levy  of  the 
sheriff  and  release  said  land,  claiming  the  same  exempt, 
as  part  of  his  homestead.  That,  upon  the  hearing  of 
said  motion,  evidence  was  offered  for  and  against  the 
same,  and  that  the  order  of  said  circuit  court,  overrul- 
ing said  motion,  was  decisive  of  the  matters  pleaded  by 
defendant  in  his  answer  to  the  petition  in  this  ca^e. 

Upon  the  one  issue,  whether  or  not  the  defense  set 
up  in  the  answer  had  been  adjudicated  and  finally 
determined  upon  the  hearing  of  said  former  motion  to 
quash, the  sheriff's  levy,  the  case  was  submitted  to  the 
court  below,  resulting  in  a  finding  and  judgment  for 
the  plaintiff.  From  that  judgment,  defendant  has 
appealed. 

A.  W.  Mullins  and  Crawley  &  Son  with  A. 
W,  Johnson  for  appellant. 

(1)  The  judgments  against  defendant  were  not 
liens  as  to  his  homestead ;  there  being  only  eighty 
acres  of  the  land,  if  the  value  thereof,  after  deducting 
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the  amount  of  incumbrances,  did  not  exceed  fifteen 
hundred  dollars,  the  sale  of  the  part  of  it  in  question 
by  the  sheriff  and  his  deed  to  the  plaintiflE  did  not 
confer  upon  the  latter  any  title  thereto.  R.  S.  1879, 
sees.  2689,  2690,  2691 ;  State  ex  rel.  v.  Mason,  88  Mo. 
222 ;  Beckman  v,  Meyer,  75  Mo.  333,  and  cases  cited ; 
Holland  v.  Kreider,  86  Mo.  69 ;  Freeman  on  Judgments, 
sec.  355 ;  Freeman  on  Executions,  sec.  249,  pp.  388-9. 
(2)  The  trial  court  erred  in  holding  that  defendant 
could  not  avail  himself  of  the  defense  set  up  in  his 
answer  for  the  alleged  reason  that  those  matters  were 
res  judicata.  R.  S.  1879,  sec.  3557 ;  Spradling  v. 
Conway,  51  Mo.  51 ;  Russell  v.  Place,  94  U.  S.  606 ; 
Fink  V,  Renwick,  33  Mo.  624.  ( 3 )  The  matter  of  incum- 
brances upon  the  homestead  was  not  considered  by 
the  court  in  deciding  upon  the  motion,  and  refusing 
to  quash  the  levy.  Unless  it  affirmatively  appears  that 
they  were  considered,  defendant  is  not  concluded  by  it. 
Russell  V.  Place,  94  U.  S.  606.  A  sale  of  any  part  of 
the  homestead  exemption  could  confer  no  title  upon  the 
purchaser  ;  and  it  is  immat^erial  whether  the  defendant 
claimed  his  homestead  rights  or  not,  and  no  acts  of  the 
sheriff  or  appraisers  appointed  by  him  could  take  away 
or  divest  defendant  of  his  homestead  rights.  And  the 
fact,  in  this  case,  that  forty -five  acres  were  set  off  to 
defendant  for  his  homestead,  when  under  the  law  he 
was  entitled  to  the  eighty  acres  owned  by  him,  and  the 
sale  of  the  thirty-five  acres  by  the  sheriff,  did  not  pass 
any  title  thereto  as  against  the  defendant.  Beckman  v. 
Meyer,  75  Mo.  333,  336-7 ;  Paddock  v.  Lance,  94  Mo. 
283,  285 ;  State  to  use  v.  Harrington,  33  Mo.  App.  483 ; 
State  ex  rel.  v.  Mason,  88  Mo.  222  ;  Holland  v,  Kreider, 
86  Mo.  59.  And  such  is  the  rule  of  decisions  else- 
where. Oreen  v.  Marks,  25  111.  221 ;  Smith  v.  Allen, 
39  Miss.  469  ;  Smith  v.  Rumsey,  33  Mich.  191 ;  Black 
V.  Epperson^  40  Tex.  162;  Danforth  v.  Beattie,  43 
Vt.  138. 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  .  187 


Meyer  v.  Nickerson. 


Lander  &  Ellington  for  respondent. 

In  whatever  light  the  case  presented  by  this  record, 
and  the  points  made  thereon,  may  be  viewed,  the  one 
important  and  controlling  fact  has  not  been,  and  can- 
not be,  concealed,  that  appellant's  only  effort  in  the  case 
is  to  assail,  in  this  collateral  manner,  the  report  and 
action  of  the  appraisers  appointed  by  the  sheriff  to  set 
out  appellant's  homestead.  This  we  claim  cannot  be 
done  in  this  action.     Lallement  v,  Deiertj  96  Mo.  182. 

Barclay,  J. — The  facts  of  this  case,  upon  which 
the  judgment  of  the  trial  court  was  had,  and  upon  which 
ours  is  asked,  are  conceded. 

Plaintiff  is  the  purchaser  at  a  sheriff's  sale,  had 
upon  execution  regularly  issued  and  levied  on  lands  of 
the  defendant.  After  the  levy,  a  claim  of  homestead 
having  been  made  by  defendant,  the  sheriff,  having  the 
execution  in  charge,  appointed  appraisers  to  set  apart 
such  homeste'ad  of  defendant.  This  they  did,  and  made 
report  thereof  in  due  form,  designating  the  homestead 
particularly  ;  of  which  facts,  and  of  his  subsequent  sale 
of  the  remainder  of  the  land  levied  upon,  according  to 
law,  the  sheriff  made  due  return  upon  the  execution. 
R.  S.  1889,  sec.  5436.  Plaintiff  was  the  purchaser  at 
that  sale.  Defendant  afterwards  made  a  motion  to 
quash  the  levy  and  sale  so  made,  but  his  motion  was 
overruled. 

The  present  contention  of  defendant  is  that,  in  esti- 
mating and  establishing  his  homestead,  regard  should 
have  been  had  to  certain  incumbrances  upon  it  which 
the  sheriff 's  appraisers  ignored  in  setting  it  apart ;  but 
the  answer  to  this  claim  is  that,  under  the  statute  on  the 
subject  and  a  prior  decision  of  this  court,  the  action  of 
such  appraisers,  in  fixing  the  boundaries  and  extent 
of  a  homestead,  is  conclusive  on  the  parties  to  the 
cause  in  which  they  have  so  acted,  when  their  action 
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in  that  cause  becomes  final.    Lallement  v.  Detert^  96 
Mo.  182. 

Under  sections  5436  and  6437  (R.  S.  1889),  it  is. 
obviously  the  duty  of  such  appraisers,  and  the  right  of 
every  execution  defendant,  to  have  any  existing  incum- 
brance taken  into  account  in  locating  such  homestead 
and  determining  its  extent.  State  ex  rel.  v.  MasoUy  88 
Mo.  222.  If  this  is  not  done,  the  remedy  of  the  execu- 
tion defendant  is  to  proceed  by  motion,  in  the  same 
cause,  to  have  it  done.  If  he  does  not  thus  directly 
attack  such  designation  of  his  homestead,  he  cannot 
afterwards,  in  a  collateral  proceeding,  have  the  action 
of  the  appraisers  reviewed. 

It  follows,  therefore,  that  the  judgment  of  the  trial 
court  was  for  the  right  party  on  the  conceded  facts. 
It  is  accordingly  affirmed,  with  the  assent  of  all  the 
judges. 


The  State  v.  Grimes,  Appellant. 

1.  Appellate  Practice:  sxcEFnoNS.  Where  no  exceptions  are 
saved  to  the  action  of  the  court  in  giving  or  refusing  instructions, 
and  its  rulings  in  that  regard  are  not  assigned  as  grounds  for  new 
trial,  the  appellate  court  will  not  review  the  instructions. 

2.  Maliciously  Killing  Cow :  statute  :  bvidence.  The  evidence 
in  this  case  examined  and  hdd  sufficient  to  support  a  conviction 
of  defendant  under  Revised  Statutes,  section  1874,  for  maliciouslj 
killing  a  cow. 

Appeal  from  Butler  Circuit    Court— Ron.  John  G-. 
Wear,  Judge. 

Affirmed. 

/.  C,  SJieppard  and  C.  D.  Yancey  for  appellant. 

( 1 )    The    evidence   offered  by   the    state  wholly 
failed  to  show  that  Lucas'  Cow,  that  was  found  dead, 
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was  the  same  cow  that  witnesses  think  they  saw 
defendant  shoot.  (2)  The  conflicting  and  doubtful 
character  of  the  testimony,  taken  in  connection  with  the 
omission  of  the  court  to  properly  instruct  the  jury, 
should  reverse  this  case,  so  that  in  a  new  trial  the  jury 
may  be  guided  by  proper  instructions  in  arriving  at  its 
finding,  as  to  the  guilt  or  the  innocence  of  the  defend- 
ant ;  for  it  is  clearly  the  duty  of  the  trial  court  to  give 
necessary  instructions,  whether  asked  to  do  so  or  not. 
State  V.  Banks^  73  Mo.  592  ;  State  v.  Palmer^  88  Mo. 
568.  And  when  the  state  fails  to  instruct  the  jury  it 
constitutes  reversible  error.     State  i?.  Banks^  73  Mo.  592.. 

John  M.  Woody  Attorney  General,  for  the  State. 

(1)  The  instructions  are  not  contained  in  the 
record  and  no  error  is  assigned  in  the  giving  or  refusal 
of  instructions  in  the  motion  for  a  new  trial,  and  the 
action  of  the  court  in  this  particular  is  not  the  subject 
of  review  by  this  court.  State  v.  BiirJc^  89  Mo.  635. 
( 2 )  There  is  no  dispute  but  what  the  cow  found  dead 
was  the  Lucas  cow.  The  testimony  of  the  two  wit- 
nesses, Mrs.  Green  and  Hughey  Green,  alone  fully  jus- 
tified the  jury  in  finding  defendant  guilty.  This  court 
has  repeatedly  held  that  it  will  not  disturb  the  verdict 
of  the  jury  on  the  ground  that  it  is  against  the  weight 
of  the  evidence,  unless  it  clearly  appears  that  the  jury 
acted  from  prejudice  or  passion.  State  v.  Lowe^  93  Mo. 
547 ;  State  v.  Cook,  58  Mo.  548  ;  State  v.  Mustek,  71 
Mo.  401 ;  State  v.  Warner j  74  Mo.  38;  State  v.  Hani' 
mondy  77  Mo.  158. 

Brace,  J.— The  defendant  was  indicted  and  con- 
victed under  section  1374,  Revised  Statutes,  1879,  for 
maliciously  killing  a  cow,  the  property  of  Dennie  Lucas, 
and  his  punishment  assessed  at  imprisonment  in  the 
county  jail  for  six  months  and  to  pay  a  fine  of  fifty 
dollars.     The  bill  of  exceptions  contains  nothing  but  the 
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evidence  and  the  motions  in  arrest  and  for  a  new  trial, 
and  no  exceptions  were  saved  to  any  action  of  the  court 
except  the  overruling  of  said  motions. 

The  indictment  is  in  good  form ;  no  error  appears 
upon  the  face  of  the  record  proper,  and  the  motion  in 
arrest  was  properly  overruled.  No  question  arises  on 
the  record  as  to  the  action  of  the  court  in  regard  to 
instructions,  as  no  exceptions  were  saved  to  its  action 
in  respect  thereof,  nor  was  any  such  action  assigned  as 
ground  for  new  trial  or  preserved  in  the  bill  of  excep- 
tions. The  only  question  in  the  case  is,  does  the  evi- 
dence support  the  verdict?  It  will  only  be  necessary  to 
set  out  the  material  evidence  in  chief  of  some  of  the 
state's  witnesses  to  show  that  there  was  ample  testimony 
to  take  the  case  to  the  jury  ;  its  general  tenor  and  force 
was  not  varied  by  the  cross-examination. 

Dennie  Lucas  testified:  *'I  owned  a  cow  on  the 
eighth  of  August  last.  This  is  the  cow  that  was  shot. 
She  was  a  sort  of  sorrel  color  with  a  heart  in  her  fore- 
head ;  red  and  white  spotted ;  pretty  good-sized  cow. 
The  cow  did  not  come  up  and  I  sent  a  boy  to  hunt  her. 
I  went,  next  morning,  back  of  defendant  Grimes'  fence 
and  the  cow  was  there  dead.  I  saw  drops  of  blood  on 
her  hair.  Her  bag  was  cut  through.  The  cow  I  found 
dead  was  the  same  cow  I  have  described.  This  was 
August  11,  1886." 

Robert  N.  Mabrey  testified:  ''I  live  in  Poplar 
Bluflf,  Know  defendant.  1  knew  him  August  8,  1886. 
I  saw  him  on  that  day,  the  eighth  day  of  August,  1886. 
This  was  Sunday  morning  that  I  saw  him.  I  know 
Dennie  Lucas.  I  did  not  know  a  cow  that  belonged  to 
Lucas  at  this  time.  I  saw  defendant  standing  in  an  acre 
lot.  I  saw  a  cow  in  the  lot.  She  was  a  medium-sized 
red  cow,  with  a  lime-colored  stripe  running  down  her 
back  ;  had  short  horns,  and  a  bell  on.  I  was  about  one 
hundred  yards  from  her.  She  was  in  defendant's 
inclosure.  Grimes  was  there  with  a  gun  in  his  hand.  I 
heard  a  shot ;  saw  smoke ;  saw  the  cow  run ;  saw  smoke 
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about  fourteen  feet  from  the  ground.  The  cow  was  run- 
ning pretty  peart  when  I  saw  her.  She  was  going 
southwest.     I  never  saw  the  cow  any  more." 

Mrs.  Green  testified  :  '*0n  the  tenth  of  August  I 
saw  a  cow  standing  in  Orimes'  yard.  I  saw  him  come 
out  of  his  house  and  shoot  the  cow  about  twelve  o'clock; 
this  was  Tuesday ;  she  was  a  red  and  white  cow ;  a  good, 
big  cow.  I  suppose  she  had  horns,  I  never  paid  much 
attention  to  her.  She  went  down  on  the  outside  of  the 
fence.  The  boy  drove  her  in  the  direction  she  was 
found.  She  stood  on  the  outside  of  the  fence  about  fif- 
teen minutes.  The  boy  then  drove  her  ofl',  and  she 
reeled  and  staggered  as  he  drove  her  oflF,  as  if  about  to 
fall.  I  was  on  my  front  porch.  Tlje  cow  run  and  got 
over  the  fence  when  he  shot.  *  *  *  i  did  not  know 
this  was  Lucas'  cow." 

Hughey  Green  testified:  ''I  know  defendant, 
Casey  Grimes.  Have  known  him  three  or  four  years. 
I  saw  him  last  August.  Saw  him  on  Sunday  and  Tues- 
day, the  eighth  and  tenth  of  August  last.  I  saw 
defendant  a  little  after  twelve  o'clock.  I  saw  him  going 
home  and  saw  him  after  he  got  home.  He  went  in  the 
house,  got  his  gun  and  shot  Lucas'  cow.  I  did  not 
know  whose  cow  it  was  at  first.  I  had  seen  Lucas'  cow 
before.  I  knew  Lucas'  cow  ;  she  was  a  red  and  white 
spotted  cow.  I  do  not  remember  whether  she  wore  a 
bell  or  not.  Grimes  and  the  cow  were  about  nine  feet 
apart  when  he  shot  her.  I  was  on  our  front  porch.  She 
struggled  around  in  the  yard  and  then  got  outside  and 
struggled  around,  and  then  Bill  Grimes  drove  her  oflF, 
and  she  died  down  by  the  fence.  Grimes  then  went  in 
the  house.  Bill  Grimes  came  in  in  fifteen  or  twenty 
minutes  and  drove  her  oflf.  I  saw  this  cow  next  day 
dead,  down  in  the  direction  of  where  Wm.  Grimes  drove 
her.  This  was  the  same  cow  I  saw  Grimes  shoot  at. 
Mr.  Lucas  said  it  was  his  cow.  I  looked  at  the  cow. 
She  was  shot  in  the  left  side.  She  was  burnt  with  pow- 
der, and  blood  was  all  over  her  on  left  side." 

The  judgment  is  affirmed.     All  concur. 
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The    Beloheb    Sugab    Refining   Company    v.  The 

St.  Louis  Grain  Elevator  Company, 

Appellant. 

1.  Public  Wharf:  different  use  :  city.  Where  a  city  condemns 
property  for  wharf  purposes,  it  cannot  be  appropriated  to  a 
different,  or  inconsistent,  use.    (82  Mo.  621,  affirmed,) 

Nor  can  it  be  disposed  of  by  the  city  for 


private  purposes.    ( lb.) 


8.     : :  warehouse  :  elevator.    The  maintenance  of  a 

warehouse  on  a  wharf,  to  be  used  in  connection  with  a  grain  ele- 
vator, is  a  use  incident  to  a  public  wharf. 

4.  — — :  lease  by  st.  louis  city  for  warehouse.  The  city  of 
St.  Louis,  under  its  charter,  has  the  right  to  make  a  lease,  contain- 
ing proper  stipulations  as  to  its  termination,  of  a  part  of  its  wharf 
for  the  erection  of  such  warehouse. 

5.  Elevator :  regulation  of  by  state.  Where  a  grain  elevator  com- 
pany has  engaged  to  execute  a  public  trust,  it  is  subject  to  public 
regulations,  and  the  state  may  make  the  same  as  to  charges  for 
storing  and  handling  grain. 

6.  St.  liOuis  City;  charter:  unpaved  wharf,  lease  of.  The 
charter  power  of  a  city  to  lease  portions  of  its  "  unpaved  "  wharf 
applies  to  any  portion  not  paved  in  a  manner  suitable  for  receiving 
and  discharging  passengers  and  freight,  and  a  part  not  used  for 
that  purpose,  from  which  most  of  the  macadam  was  washed  away 
in  1878,  and  which  has  been  used  ever  since  as  a  scavenger  dump, 
is  not  paved  within  the  meaning  of  the  charter. 

7.  Corporation  2  ultra  vires.  One  whose  rights  are  not  invaded 
cannot  complain  tnat  a  corporation  is  acting  ultra  vires. 

8.     : •    The  stockholders  or  state  only  can  complain  in 

such  case. 

Appeal  from  St.   Louis    City   Circuit  Court, — Hon. 
W.  H.  Horner,  Judge. 

Reversed  and  remanded. 
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James  0.  Broadhead  for  appellant. 

( 1 )  The  city  of  St.  Louis  had  authority,  under  its 
charter,  to  make  the  lease  set  up  by  defendant  in  its 
amended  answer,  of  the  date  of  January  7,  1885.  City 
Charter,  art.  3,  sec.  26,  subdiv.  2 ;  Cooley  on  Const.  Lim. 
[2  Ed.]  pp.  521-553;  Nurse  v.  Railroad,  21  111.  522; 
West  V.  Bancroft,  32  Vt.  367 ;  Kelsey  v.  King,  32  Barb. 
410 ;  Railroad  v.  Applegate^  8  Dana,  289  ;  St.  Louis  v. 
Elevator  Co,,  2  Dillon,  70;  Building  Ass^n  v.  Tele- 
phone Co.,  88  Mo.  369 ;  Acts,  1863,  Adjourned  Session, 
p.  223 ;  Gould  on  Waters,  p.  214,  sec.  118 ;  Munn  v. 
Illinois,  94  U.  S.  113-151 ;  Ferry  Co.  v.  Hankey,  31 
Md.  348 ;  Keokuk  v.  Packet  Co.,  32  Iowa,  80  ;  Railroad 
V.  B Herman,  105  U.  S.  166;  Barney  v.  Packet  Co.,  4 
Dillon,  324.  (2)  The  St.  Louis  Grain  Elevator  Com- 
pany has  full  authority,  under  its  charter,  to  accept 
the  lease  from  the  city  of  St.  Louis.  Acts,  1863, 
Adjourned  Session,  p.  223.  But,  if  such  act  of  accept- 
ance is  ultra  vires,  the  plaintiflE  has  no  right  to  complain. 
Railroad  v.  B  Herman,  106  U.  S.  174, 

8.  P.  Oalt  for  respondent. 

( 1 )  The  premises  in  dispute  in  this  case  were  not 
an  "unpaved"  portion  of  the  wharf,  and,  therefore, 
could  not  be  leased  by  the  city  to  the  defendant. 
Cooley  on  Const.  Lirar.,  p.  67 ;  Smith  on  Stat,  and  Con. 
Const.,  sees.  478,  481 ;  The  King  v.  The  Inhabitants  of 
Great  Bently,  10  Barn.  &  Cres.  620 ;  Walker  v,  Harris, 
20  Wend.  556;  Martin  v.  Hunter's  Lessee,  1  Wheat. 
326 ;  Webster's  Dictionary ;  Cannon  v.  New  Orleans, 
20  Wall.  677 ;  Packet  Co.  v.  St.  Louis,  Rep.  June  23, 
1880,  p.  803  ;  Schultz  v.  Railroad,  36  Mo.  13 ;  2  Dillon 
on  Mun.  Corp.  [3  Ed.]  sec.  796,  and  note,  where 
"paving"  is  discussed;  Burnham  v.  Chicago^  24  111. 

Vol,  101—13 
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499.  (2)  First  The  defendant  is  limited  in  its 
charter  to  acquiring  but  live  hundred  feet  frontage  on 
the  river.  As  it  has  already  acquired,  and  now  occu- 
pies, the  live  hundred  feet,  it  cannot  acquire  and  occupy 
the  premises  in  question,  which  would  make  its  rivqr 
frontage  eight  hundred  feet.  Defendant's  Charter,  sec. 
3  ;  Beaty  V.  The  Lessee  of  Knowler,  4  Peters,  29 ;  Agar 
V.  Canal  Co,^  Cooper's  Cases,  79.  Second.  Plaintiff 
being  the  owner  of  the  fee,  and  having  peculiar  rights 
in  the  property,  can  raise  the  question  of  defendant's 
power  to  take  plaintiff's  land  into  its  own  possession. 
(8)  Whether  the  premises  in  dispute  were  a  paved  or 
un paved  portion  of  the  wharf,  the  lease  of  the  city  to 
the  defendant  and  the  defendant's  proposed  occupation 
of  the  premises  are  illegal :  First,  Because  it  is  a 
diversion  of  the  use  in  the  property  condemned  and  a 
violation  of  the  trust  assumed  by  the  city.  Second. 
It  is  placing  an  additional  burden  upon  the  property, 
the  fee  thereof  being  in  the  plaintiff,  not  contemplated 
in  the  condemnation  proceedings.  Third.  It  being  an 
additional  burden,  if  the  proposed  warehouse  is  consid- 
ered for  public  use,  it  is  taking  and  damaging  the 
plaintiff's  property  without  compensation,  contrary  to 
the  common  law  and  section  21,  article  2,  of  the  consti- 
tution of  Missouri ;  if  considered  for  private  use,  it  is  in 
violation  of  section  20,  same  article.  Fourth.  It  is  a 
violation  of  the  city's  implied  contract  made  with  the 
plaintiff,  when  it  paid  to  the  city  the  twenty-three  hun- 
dred and  fifty  dollars,  as  benefits  to  his  property,  that 
the  city  would  hold  the  property  strictly  in  accordance 
with  the  purposes  expressed,  and  by  which  the  company 
would  be  benefited,  and  that  they  would  not  be 
changed,  so  that  those  benefits  would  be  destroyed. 
Fifth.  On  all  these  questions  the  plaintiff,  by  reason 
of  beiYig  adjoining  and  adjacent  to  this  portion  of  the 
wharf,  as  well  as  the  owner  in  fee  of  the  premises,  may 
invoke  the  power  of  a  court  of  equity,  and  there  obtain 
protection  by  injunction  from  the  threatened  wrong. 
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Cooley  on  Const.  Lim.,  pp.  394,  529,  53,  557,  57,  524; 
Currier  v.  Railroad,  11  Ohio  (N.  S.)  231 ;  Coal  Co,  v. 
WigJiton,  19  Ohio  ( N.  S.)  560 ;  Allen  v.  Jones,  47  Ind. 
442 ;  Dyckman  v.  Mayor,  5  N.  Y.  439 ;  Water  Works 
Co.  V.  BurJchardt,  41  Ind.  363  ;  Oilbert  v.  Turnpike  Co., 
3  Johns.  Cases,  107  ;  Railroad  v.  Campbell,  62  Mo.  588 ; 
Cunningham  v.  Railroad,  61  Mo.  33 ;  Bllis  v.  Rail- 
road, 51  Mo.  203 ;  Railroad  v.  Canal  Commissioners, 
21  Pa.  St.  22 ;  Commonwealth  v.  Railroad,  24  Pa.  St. 
159 ;  Bridge  Co.  v.  Bridge  Co.,  27  N.  Y.  93 ;  Bradley  v. 
Railroad,  21  Conn.  306 ;  Baltimore  v.  Railroad,  21  Md. 
60 ;  Leslie  v.  City  of  St.  Louis,  47  Mo.  477 ;  State  v. 
Noyes,  47  Maine,  207 ;  Hannibal  v.  Railroad,  49  Mo. 
481 ;  Trenor  v.  Jackson,  46  How.  Prao.  R.,  397 ;  Rail- 
road V.  Combs,  10  Bush,  382  (and  cases  cited) ;  Louis- 
ville V.  Mill  Co.,  3  Busii,  416;  Hooker  v.  Canal  Co.,  14 
Conn.  151  ;  Inlay  v.  Railroad,  26  Conn.  255 ;  Hart  v. 
Burnett,  15  Cal.  492;  Mayor  v.  United  States,  10 
Peters,  662  ;  Barclay  v.  Hoioell  ^s  Lessee,  6  Peters,  31 ; 
3  Kent,  432  ;  1  Hawk.  P.  C.  76, 1 ;  People  v.  Kinghman, 
24  N.  Y.  559;  Bouvier's  Law  Die,  tit,  Highways  ;  St. 
John  V.  Tlie  Mayor,  3  Bos.  N.  Y.  .483 ;  Lackland  v. 
Railroad,  31  Mo.  180 ;  Rutherford  v.  Taylor,  38  Mo. 
315;  Price  V.  Thompson,  48  Mo.  363  ;  Williams  v.  Road 
Co.,  21  Mo.  582;  Dickey  v.  Tennison,  27  Mo.  392; 
Williams  v.  Railroad,  16  N.  Y.  97.  (4)  Defendant's 
present  ordinance,  lease  and  business  are  in  every 
respect  as  gross  violation  of  plain tijBE's'  rights  and  the 
rights  of  the  public  in  the  premises,  as  were  those 
which  were  before  the  court  at  the  last  hearing  of  the 
case,  and  by  the  court  denounced  and  condemned, 
because  it  is  the  same  old  concern,  carrying  on  the  same 
old  business  at  the  same  old  place,  with  its  attitude  and 
relations  to  the  plaintiff  and  the  public  unchanged,  for 
it  is  not  subject  to  any  control  of  the  city ;  it  is  not 
temporary  but  permanent  in  its  character  ;  there  are  no 
rules  and  regulations  for  its  management,  it  is  solely 
for  private  profit  without  any  limit  as  to  charges,  but 
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its  conscience,  and  it  has  none.  Second.  In  some 
respects  the  present  ordinance  and  lease  are  a  greater 
violation  of  plaintiflE's  rights  and  the  rights  of  the 
public,  than  the  former  ordinance  and  lease,  because 
under  the  former  the  claim  was  made,  though  transpa- 
rently unfounded,  that  the  warehouse,  as  then  provided 
for,  was  solely  for  the  convenience  of  loading  and 
unloading  boats  and  barges,  and,  therefore,  was  an 
improvement  to  and  an  extension  of  the  improved 
wharf ;  but  under  the  present  ordinance  and  lease  this 
building  and  these  premises  of  which  defendant  has 
the  exclusive  possession,  are  boldly  converted  into  a 
general  warehouse  for  the  storage  and  handling  of  grain 
and  merchandise  of  all  kinds,  however  received  by  it, 
whether  by  boat,  railroad,  wagon  or  otherwise ;  and 
this  upon  the  land  taken  from  plaintiff  by  the  city  by 
the  sword  of  the  law,  as  a  public  necessity,  as  '*a 
public  highway  for  wharf  purposes,"  and  for  the  con- 
templated benefits  arising  from  which  to  plaintiff's 
adjoining  property,  plaintiff  was  assessed  the  sum  of 
twenty-three  hundred  and  fifty  dollars,  and  paid  it. 
Third,  Defendant's  warehouse  is  a  private  erection 
for  private  purposes,  and  carried  on  for  private  prop- 
erty, upon  the  public  easement  and  plaintiff's  private 
fee.  It  was  a  nuisance  when  here  before,  and  is  a 
nuisance  still.  "It  would  not  do  to  permit  property 
condemned  for  one  purpose  to  be  used  for  another  and 
different  purpose,  or  property  condemned  for  public 
use  to  be  appropriated  to  private  use.  The  latter  can 
no  more  be  done,  than  could  the  property  in  the  first 
instance  have  been  condemned  for  such  use."  8ug, 
Ref,  Co.  V.  Elevator  Co.y  82  Mo.  127,  and  authorities 
there  cited. 

Black,  J.— This  is  a  suit  to  enjoin  the  defendant 
from  erecting  and  maintaining  a  shed  or  warehouse  for 
the  storage  of  grain  or  other  merchandise  upon  the 
wharf  of  the  city  of  St.  Louis.     The   circuit  court,   on 
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the  first  trial,  dismissed  the  petition,  but  the  judgment 
was  reversed  and  the  cause  remanded  by  thi  s  court.  82 
Mo.  121.  Pending  that  appeal  the  defendant  erected 
the  warehouse.  The  second  trial  resulted  in  a  decree 
for  the  plaintiflf,  requiring  the  defendant  to  remove  the 
buildings  and  restore  the  ground  so  that  it  might  be 
used  as  a  wharf. 

The  plaintiflf  is  a  corporation  organized  under  the 
laws  of  this  state ;  and  the  defendant,  the  St.  Louis 
Grain  Elevator  Company,  was  organized  under  the  spe- 
cial act  of  December  18,  1863,  the  third  section  of  which 
provides:  " The  corporation  hereby  created  shall  have 
power  to  acquire,  by  purchase  or  otherwise,  any  real 
estate  in  the  city  pf  St.  Louis,  fronting  on  the  Missis- 
sippi river,  not  exceeding  live  hundred  feet  frontage  on 
the  same  in  any  one  locality.  The  real  estate  so  obtained 
by  this  corporation  shall  not  be  subject  to  condemnation 
for  any  purpose  so  long  as  the  same  shall  be  used  for 
grain  elevators  and  uses  connected  therewith ;  and  the 
said  corporation  may  also  erect  one  or  more  grain  eleva- 
tors upon  the  public  wharves  of  the  city  of  St.  Louis, 
with  the  consent  and  under  the  direction  of  the  consti- 
tuted authorities  of  the  same."  The  elevators  are  to  be 
so  constructed  as  to  give  railroads  a  trackway  through 
the  same  and  so  as  '*  to  accommodate  the  river  interests, 
giving  all  requisite  facilities  for  the  elevating  and  stor- 
ing grain  in  bulk  or  otherwise,  and  so  as  not  to  inter- 
fere or  obstruct  the  navigation  of  the  river.  No 
provision  of  this  charter  shall  be  construed  to  interfere 
with  the  right  of  the  city  to  collect  wharfage  within  the 
city  limits." 

Besides  the  general  powers  to  establish  and  regulate 
public  wharves  and  docks,  and  to  collect  wharfage,  the 
charter  of  the  city  of  St.  Louis,  of  1876,  provides  that  the 
mayor  and  assembly  shall  have  power  by  ordinance  "to 
set  aside  or  lease  portions  of  the  unpaved  wharf  for 
special  purposes,  such  as  the  erection  of  sheds,  eleva- 
tors and  warehouses,  and  for  railroad  tracks,  for  quay 
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places  for  the  landing  of  lumber  for  mills,  for  cotton 
presses,  for  manufactories,  and  for  any  purpose  tending 
to  facilitate  the  trade  of  the  city;  but  no  permit 
to  use  any  portion  of  the  wharf,  or  any  lease  of  the 
same,  shall  be  granted  for  a  term  exceeding  fifty 
years." 

The  city  by  an  ordinance  approved  the  sixth  of 
August,  1864,  established  a  wharf,  "as  a  public  highway 
for  wharf  purposes,"  along  the  river  front  from  Biddle 
street  to  the  northern  boundary  of  the  city.  The 
streets  passed  going  north  from  Biddle  are  Ashley, 
O' Fallon,  Bates,  etc.  City  block  226  lies  between 
Ashley  and  O' Fallon  streets,  and  city  block  225  lies 
between  O' Fallon  and  Bates  streets.  Both  of  these 
blocks  are  bounded  on  the  west  by  Lewis  street,  and  at 
the  date  of  the  ordinance  establishing  the  wharf 
extended  east  to  the  river,  a  distance  of  about  three 
hundred  feet.  The  wharf 'as  established  by  the  ordi- 
nance was  opened  under  condemnation  proceedings, 
instituted  by  the  city  in  1867,  and  by  virtue  of  these 
proceedings  the  city  condemned  the  greater  portion  of 
the  above-designated  blocks,  leaving  only  a  strip  along 
Lewis  street  hav  ing  a  width  of  eighty  feet.  The  plaintijQf 
owned  a  large  portion  of  both  of  these  blocks,  the  parts 
owned  by  it  extending  from  Lewis  street  to  the  river, 
and  received  as  a  comijensation  for  that  part  which  was 
condemned  the  sum  of  twenty-one  thousand,  six  hun- 
dred and  forty -three  dollars.  Before  the  institution  of 
this  suit  the  plaintiff  had  acquired  additional  property 
in  these  blocks ;  so  that  at  the  commencement  of  the 
suit  it  owned  one  hundred  and  eighty  feet  front  on 
Lewis  street  in  block  226,  the  whole  front  of  that  block 
being  two  hundred  and  fifteen  feet.  On  this  property 
and  that  owned  by  plaintiff  in  block  225  there  are  coal 
sheds  and  other  buildings  used  in  connection  with  the 
refining  works.  Plaintiff  also  owns  several  blocks  of 
ground  on  the  west  side  of  Lewis  street  with  large 
buildings  thereon,   wherein  it  carries  on  its  business  of 
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refining  sugar.  The  business  is  extensive,  and  it  is 
estimated  that  seventy-five  thousand  tons  of  sugar  are 
received  annually  from  boats  which  are  unloaded  at  the 
city  wharf. 

The  defendant  on  and  prior  to  August  18,  1879, 
owned  and  operated  an  elevator  which  had  been  built, 
under  its  charter,  upon  the  river  front  and  extended 
southwardly  from  the  south  line  of  Ashley  street  for  a 
distance  of  five  hundred  feet.  On  the  last-mentioned 
date,  the  proper  city  oflScers,  in  conformity  with  an 
ordinance  dated  August  8,  1879,  leased  to  defendant 
ninety  by  two  hundred  and  ninety- eight  feet  of  the  wharf, 
extending  along  the  water  line  from  the  south  line  o^ 
Ashley  street  northward  to  O' Fallon,  the  part  thus 
leased  being  the  entire  river  landing  in  front  of  block 
226  and  including  the  foot  of  Ashley  street  extended. 
This  lease  was  for  the  term  of  twenty  years  upon  an 
annual  rental  of  three  hundred  dollars,  and  provided 
that  the  leased  premises  should  be  used  by  the  elevator 
company  "  for  erecting  and  maintaining  thereon  a  shed 
or  warehouse  for  storage  and  handling  of  grain  or  other 
merchandise  in  connection  with  the  use  of  the  elevator." 

On  the  foregoing  state  of  facts  the  circuit  court 
dismissed  the  plaintiff 's  bill,  but  that  judgment  was 
reversed  and  the  cause  remanded  by  this  court.  There- 
after the  city  passed  an  ordinance  approved  December 
10,  1884,  and  in  compliance  with,  and  in  pursuance  to, 
this  ordinance,  the  defendant  surrendered  the  prior 
lease,  and  the  proper  city  authorities  executed  to  it  a 
new  one,  covering  the  same  portion  of  the  wharf,  for  a 
period  of  fifteen  years  upon  the  same  rental  and  for  the 
same  purposes,  save  that  the  new  lease  contained  these 
additional  stipulations : 

"The  city  of  St.  Louis  reserves  the  right  to  cancel 
this  lease  on  six  months'  notice  in  writing  to  the  lessee, 
whenever  it  shall  elect  to  pave  and  extend  the  wharf  on 
the  premises  mentioned  aforesaid. 
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"The  buildings  and  structures  placed  on  the  said 
premises  by  the  lessee  and  the  said  premises  shall,  dur- 
ing the  term  of  this  lease,  be  used  by  the  lessee  for  the 
storage  and  handling  and  loading  and  unloading  of  grain 
and  merchandise,  and  the  loading  and  unloading'  of 
boats  and  barges  and  vessels  and  railroad  cars  engaged 
in  qarrying  the  same,  and  for  ho  other  purpose. 

"  The  city  of  St.  Louis  shall  retain  control  over  the 
buildings  and  structures  placed  on  said  grounds  by  said 
lessee,  and  over  the  use  of  the  same  by  said  lessee,  and 
over  the  ground  covered  by  this  lease,  and  may  at  any 
time,  by  ordinance,  prescribe  regulations  governing 
.the  same  and  the  business  of  said  leasee." 

The  defendant  by  an  amended  answer  set  np  this 
new  lease  and  now  justifies  under  it. 

1.  The  plaintiff  insists  that  the  last  lease  is  as 
objectionable  as  the  first  one,  while  the  defendant  insists 
that  it  was  made  in  exact  conformity  to  the  rulings  of 
this  court  on  the  former  hearing.  The  property  in  ques- 
tion was  condemned  for  wharf  purposes,  and  it  cannot 
be  appropriated  to  a  different  and  inconsistent  use  ;  nor 
can  it  or  any  part  thereof  be  disposed  of  by  the  city  for 
private  purposes.  These  general  propositions  were 
asserted  in  strong  terms  when  the  case  was  here  before. 
They  are  again  contended  for  on  the  one  side,  and  con- 
ceded on  the  other,  so  that  on  these  points  additional 
observations  are  unnecessary. 

The  principal  and  important  inquiry  presented  by 
this  record  is  twofold :  First.  Whether  the  main- 
tenance of  a  building  upon  the  wharf  to  be  used  in 
connection  with  the  defendant's  elevator  for  storing  and 
handling  grain  and  merchandise  and  for  loading  and 
unloading  boats  and  railroad  cars,  carrying  such  freight, 
is  a  use  incident  to  a  public  wharf.  Second,  Whether 
the  erection  and  maintenance  of  the  structure  in  this 
case  is  for  private  purposes  only  and  an  illegal  use  of 
the  wharf  for  that  reason. 
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In  reiq)ect  of  these  questions,  as  this  case  stood  on 
the  old  lease,  this  court  said :  ''In  order  to  meet  the 
demands  of  commerce,  and  the  changed  methods  of 
handling  grain  and  other  produce,  the  city  may  license 
the  erection  of  elevators  and  warehouses  in  connection 
with  them  upon  the  unpaved  portion  of  the  wharf, 
without  violating  the  rights  of  the  owners  of  the  fee ; 
but  she  has  no  right  to  lease  any  portion  of  it  for  a  term 
of  years  without  a  reservation  of  the  right  to  cancel  the 
lease,  whenever  it  should  become  necessary  to  pave  and 
extend  the  wharf  so  leased."  And  further  on  it  is  said  : 
"There  is  no  reservation  by  the  city,  in  the  lease  to 
defendant,  of  any  control  whatever  in  the  building,  or 
business.  The  property  is  conveyed  away  from  the  city 
for  twenty  years,  and,  if  at  any  time  within  that  period, 
it  should  become  necessary  to  extend  the  wharf  and 
pave  it  in  front  of  the  block  in  question,  the  needed 
work  could  not  be  done.  The  city  has  no  right,  and 
can  acquire  none  from  the  legislature,  to  make  such  a 
disposition  of  the  property  condemned  for  wharf  pur- 
poses, as  will  prevent  her,  in  the  event  it  becomes  neces- 
sary to  extend  and  pave  the  wharf,  from  doing  its  duty 
in  that  respect."     82  Mo.  126,  127. 

In  Illinois,  eio.,  Canal  Company  v,  SL  Louis,  2 
Dillon,  70,  the  city  of  St.  Louis  had,  by  ordinance 
passed  and  approved  in  1872,  leased  one  hundred  and 
fifty  by  six  hundred  feet  of  the  wharf  to  the  Pacific 
Elevator  Company  for  a  period  of  fifty  years  with  no 
reserved  rights  to  cancel  the  same.  The  ordinance  was 
held  to  be  illegal,  because  it  set  aside  to  the  exclusive 
use  of  the  elevator  company  the  leased  portion  of  the 
wharf  for  fifty  years,  and  that  the  city  had  no  right  or 
power  to  thus  tie  up  its  hands  in  disregard  of  the  fut- 
ure wants  of  the  public.  This  was  the  principal  ground 
upon  which  the  ordinance  was  held  to  be  invalid.  The 
city  of  St.  Louis  then  had  general  power  to  erect,  repair 
and  regulate  wharves  ;  but  it  had  no  express  authority, 
as  it  now  has,  to  set  aside  and  lease  portions  of  the 
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wharf  for  elevator  and  warehouse  purposes.  The  want 
of  such  express  authority  constitutes  the  substructure 
of  the  whole  opinion. 

Though  the  city  had  but  general  powers  to  estab- 
lish, rej)air  and  regulate  wharves,  yet  Judge  Dillon 
makes  these  pertinent  and  forcible  observations:  *'The 
dedication  of  the  property  was  perpetual,  and  for  the 
benefit  of  the  public.  The  extent  of  the  dedication,  its 
scope,  remains  the  same,  but  the  mode  of  using  property 
dedicated  for  a  wharf  may  change  from  time  to  time  as 
the  wants  of  commerce  or  the  public  may  require,  and 
this  the  dedicator  is  presumed  to  contemplate  when  he 
makes  the  dedication.  *  *  *  a  wharf  is  intended  to 
afford  convenience  for  the  landing  of  vessels,  the  loading 
or  unloading  of  their  cargoes,  and  to  supply  a  place 
on  which  the  wares  discharged  from  vessels  or  awaiting 
shipment  may  be  laid  or  deposited  ;  and  it  would  seeln 
that  structures  or  appliances  of  any  kind  intended,  and 
which  have  the  effect  to  facilitate  the  handling  and 
preservation  of  merchandise  arriving  at  the  wharf, 
erected  upon  it  under  municipal  authority,  and  remain- 
ing at  all  times  subject  to  municipal  control,  would  be 
lawful  and  within  the  purposes  for  which  the  wharf 
property  was  acquired  or  dedicated.  *  *  *  And  we 
are  clearly  of  opinion  that  the  erection,  under  the  sanc- 
tion of  the  city,  of  an  elevator  to  be  used  in  handling 
grain  at  the  wharf,  and  at  all  times  under  the  direction 
and  control  of  the  municipal  authorities,  is  such  a  use 
of  whai-f  property  as  does  not  fall  without  the  scope  of 
dedication,  and  such  a  structure  would  not,  therefore, 
be  a  public  nuisance." 

In  Barney  v,  Keokuk^  4  Dill.  693,  affirmed  in  94 
U*  S.  325,  a  strip  of  land  along  the  river  margin  had 
been  dedicated  to  public  use  for  a  street,  and  the  plain- 
tiff owned  two  lots  fronting  thereon.  The  city  of 
Keokuk  widened  the  street  in  front  of  plaintiff's  lots 
by  tilling  in  stone  and  earth  for  a  space  of  about  two 
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hundred  feet.  A  packet  company  leased  from  the  city 
a  portion  of  the  street  thus  widened  for  wharf  purposes 
for  ten  years,  and  erected  thereon  at  the  water  line  a 
building  for  its  own  use  for  storing  merchandise  for  the 
convenience  of  shippers  and  for  its  own  oflBces,  but  was 
not  allowed  to  make  storage  charges.  There  was  also  a 
railroad  freight  depot  on  that  part  of  the  street  next  to 
plaintiff's  lotii.  It  was  held  that  the  railroad  freight 
depot  was  an  unauthorized  and  improper  use  of  the 
street ;  but  that  the  packet  company  depot  was  a  neces- 
sary and  proper  use  of  the  landing  and  wharf. 

There  is  a  wide  difference  between  a  street,  and  a 
wharf.  Wharves  on  our  rivers  are  not  only  ways  for 
traveling,  but  they  are  necessarily  used  for  the  deposit 
of  merchandise.  The  products  of  the  soil  and  of  the 
manufactories  find  there  a  legitimate  place  of  temporary 
deposit,  whether  outgoing  or  incoming.  There  can  be 
no  doubt  but  a  city,  having  only  a  general  power  to 
establish  and  regulate  wharves,  may  erect  sheds  and 
warehouses  thereon  to  protect  such  property  from  dam- 
age and  theft,  and  the  wharfage  charges  may  be  propor- 
tioned to  the  accommodations  afforded.  So,  too,  the 
maintenance  of  an  elevator  on  a  public  wharf  for  hand- 
ling grain  thereat  is  no  new  or  additional  burden  or 
servitude.^  It  is  simply  a  new  method  for  using  the 
wharf  for  the  very  purposes  for  which  It  was  condemned 
or  dedicated.  There  is  no  reason  or  sound  law  for  hold- 
ing that  the  old  method  of  shipping  grain  in  sacks  and 
covering  them  up,  whilst  on  the  wharf,  with  tarpaulins 
must  be  continued.  Elevators  not  only  furnish  a 
cheaper,  better  and  more  rapid  method  of  handling 
grain,  but  they  economize  wharf  space,  and  are  to  be 
commended  rather  than  condemned. 

This  much  has  been  said  concerning  warehouses 
and  grain  elevators  because  the  structure  in  question, 
though  used  in  connection  with  the  defendant's  eleva- 
tor, is  used  for  handling  grain  and  other  merchandise, 
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and  performs  the  duties  of  both  a  warehouse  and  an 
elevator.  The  erection  and  maintenance  of  such  a 
structure  is  a  proper  and  legitimate  use  of  a  portion  of 
a  public  wharf,  when  used  in  handling  property  going, 
to  and  from  the  same.  The  cases  cited  from  2  and  4 
Dillon  justify  the  conclusion  that  the  city  may  permit 
such  a  structure  to  be  erected  and  used  under  a  general 
power  to  erect,  prepare  and  regulate  wharves  and  to 
collect  wharfage,  provided  the  structure  and  business  is 
at  all  times  under  the  control  of  the  municipal  legisla- 
ture. And  for  a  much  stronger  reason  may  this  be 
done  when,  as  here,  the  city  has  express  power  to  set 
aside  and  lease  portions  of  the  unpaved  wharf  for  such 
purposes. 

We  do  not  say  that  the  state  has  the  power  to 
confer  upon  the  city  the  right  to  turn  the  wharf  to 
purely  private  uses,  or  to  charge  it  with  burdens  not 
contemplated  by  the  condemnation,  without  additional 
compensation  ;  but  there  is  a  wide  field  over  which  the 
legislature  is  supreme,  and  many  structures  may  be 
justified  under  legislative  sanction  which  would  other- 
wise be  a  nuisance. 

The  lease  considered  on  the  former  occasion  was  for 
twenty  years,  without  any  right  on  the  part  of  the  city 
to  terminate  it,  should  the  public  wants  demand  such 
action,  and  there  were  no  other  reserved  rights  save  that 
of  collecting  wharfage  from  boats  landing  at  the  leased 
premises.  The  city  has  the  right  to  terminate  the  lease 
now  in  question,  on  six  months'  notice,  whenever  it 
shall  elect  to  pave  and  extend  the  wharf  on  the  leased 
ground ;  and  it  is  also  provided  that  the  city  may,  by 
ordinance,  prescribe  regulations  governing  the  business 
of  defendant.  It  is  to  be  remembered  that  the  city  has 
miles  of  what  is  denominated  unimproved  wharf,  and  it 
would  be  a  remai'kable  state  of  affairs  if  portions  thereof 
cannot  be  used  for  warehouse  and  elevator  purposes, 
and  especially  so  in  view  of  the  fact  that  they  are 
proper  adjuncts  to  a  wharf. 
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In  Broadway  &  Locust  Point  Ferry  Co,  v.  HanA'ey, 
31  Md.  347,  the  legislature  conferred  upon  the  feryy 
company,  not  the  exclusive  right  of  ferrying  across  the 
harbor,  but  the  exclusive  right  of  using  a  designated 
end  of  the  wharf.  The  act  was  upheld  and  the  exclu- 
sive right  of  the  company  to  the  particular  part  of  the 
wharf  enforced.  The  power  of  the  legislature  to  set 
apart  portions  of  these  public  places  for  designated 
purposes  is  illustrated  by  the  case  of  Railroad  v.  JSller- 
man,  105  U.  S.  166.  The  present  lease  is  so  framed 
as  to  enable  the  city  at  all  times  to  keep  within  its 
charter  powers,  and  there  can  be  no  doubt  but  the 
lease  on  its  face  is  valid,  and  a  proper  exercise  of  the 
charter  powers  of  the  city  of  St.  Louis. 

The  next  question  is,  whether  the  lease  is  void  on 
the  ground  that  the  property  is  to  be  used  for  private 
purposes.  According  to  the  plain  words  of  the  chaii;er 
of  the  elevator  company,  railroads  are  to  have  a  con- 
nection with,  and  a  track  through,  any  elevator  erected 
by  it;  and  the  elevator  is  to  be  so  constructed  as  to 
accommodate  the  river  interests,  giving  all  requisite 
facilities  for  elevating  and  storing  grain  in  bulk,  or 
otherwise.  The  elevator,  it  will  be  seen,  is  made  one  of 
the  connecting  links  between  the  great  land  and  water 
common  carriers.  The  defendant  can  show  no  favoritism 
between  railroads,  nor  as  between  different  vessels.  It 
must  treat  all  alike,  and  is  bound  by  its  charter  to 
aflford  requisite  facilities  to  all.  This  is  the  plain  mean- 
ibg  of  the  charter,  and  there  is  no  escaping  it.  As  we 
understand  the  evidence,  there  is  a  railroad  track  con- 
structed through  the  building  now  in  question.  The 
powers  granted  to,  and  duties  imposed  upon,  the  ele- 
vator company  of  themselves  show  that  the  property  of 
the  company  is  clothed  with,  and  has  attached  to  it,  a 
public  trust.  Just  like  a  railroad  or  a  steamboat,  the 
property  is  private,  and  it  is  operated  for  private  gain, 
but  the  use  is  public.  It  is  true  the  defendant  is  entitled 
to  collect  compensation  for  handling  grain  and  other 
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merchandise,  and  so  may  a  railroad  or  steamboat  estab- 
lish rates  and  collect  compensation  for  transporting  per- 
sons and  property.  The  wharf  itself  is  not  absolutely 
free,  for  the  city  has  the  right  to  make  reasonable  wharf 
charges,  and  so  may  the  defendant  make  reasonable 
charges  when  performing  wharf  duties. 

But  it  is  said  the  city  has  no  control  over  the 
charges  which  defendant  may  make.  If  this  elevator 
company  has,  as  we  hold,  engaged  to  execute  a  public 
trust,  then  it  is  subject  to  public  regulations,  and  the 
state  may  prescribe  regulations  even  as  to  the  charges. 
Munji  z).  Illinois^  94  U.  S.  113.  Whether  the  state  has 
delegated  the  power  to  the  city  to  regulate  charges  is  a 
matter  of  no  consequence  to  the  present  inquiry.  It  is 
enough  to  know  that  the  combined  elevator  and  ware- 
house is  erected  and  maintained  to  aid  in  carrying  on 
business  which  has  a  public  trust  attached  to  it.  and 
a  business  which  may  be  properly  conducted  at  and 
upon  the  wharf. 

2.  The  city  charter  powers  in  question  are  **to  set 
aside  and  lease  portions  of  the  unpaved  wharf  for 
special  purposes,  such  as  the  erection  of  sheds,  elevators 
and  warehouses,"  but  the  permit  or  lease  must  not 
exceed  the  term  of  fifty  years.  The  contention  is  that 
the  portion  of  the  wharf  leased  to  the  defendant  was 
not  an  unpaved  portion  thereof,  and  for  this  reason  the 
lease  is  una^ithbrized  by  the  charter. 

There  is  a  diversity  of  opinion  among  the  witnesses 
as  to  what  is  meant  by  '*  paved."  Some  of  them  say  it 
means  stone  cut  in  parallelograms  and  laid  in  the  sand, 
and  they  call  irregular  stones  set  on  edge  and  then 
covered  with  macadam  riprapping.  Others  regard  the 
latter  as  a  pavement  when  laid  upon  a  street  or  wharf. 
"Pavement"  is  a  generic  term  and  includes  many 
species.  It  may  be  of  wood,  brick,  stone*,  iron  or  of 
many  other  substances.  2  Dillon  on  Municipal  Corp. 
[3  Ed.]  sec.  769,  and  note.     A  pavement  is  not  limited 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  207 

Belcher  Sugar  Refining  Co.  t.  St.  L.  Grain  Elevator  Co. 

to  uniformly  arranged  masses  of  solid  material,  as 
blocks  of  wood,  brick  or  stone,  but  it  may  be  as  well 
formed  of  pebbles  or  gravel,  or  other  hard  substance 
which  makes  a  compact,  even,  hard  way  or  floor. 
Burnham  v.  CJiicago^  24  111.  499.  There  can  be  no 
doubt  but  macadam  is  a  species  of  pavement,  and  may 
well  be  called  a  pavement.  But,  whether  we  are  con- 
sidering an  agreement  or  statute,  the  greaA  tbject  is  to 
get  at  its  true  meaning.  Here  the  chapiter  b  speaking 
of  a  particular  wharf,  namely,  that  of*  jtte  city  of  St. 
Louis,  and  it  may  well  be  read  in  the  light  of  the  facts 
as  they  existed  when  it  was  adopted  ;  we  say  adopted, 
because  it  was  framed  and  approved  by  the  qualified 
voters  of  the  city  of  St.  Louis,  under  constitutional 
authority. 

It  seems  the  wharf  from  Biddle  street  south  to 
Chouteau  avenue  was,  and  is,  paved  with  stone,  fash- 
ioned to  parallelograms,  and  placed  so  as  to  form  a 
convenient  place  for  loading  and  unloading  cargoes, 
and  so  as  to  resist  the  pressure  of  heavily  loaded 
vehicles.  Other  portions  were  in  a  state  of  nature.  In 
1871  or  1872  the  city  graded  that  portion  now  in  ques- 
tion, from  the  railroad  tracks  to  the  water,  and  paved 
it  with  irregular  stones,  placed  on  edge,  covered  with 
macadam.  It  was  used  by  a  stone  company  for  unload- 
ing their  barges  in  1873,  but  the  high  water  washed 
away  the  macadam,  and  in  1874  the  city  built  a  scav- 
enger dump  thereon,  and  it  was  used  for  that  purpose 
until  1879,  the  date  of  the  first  lease  to  the  defendant. 
A  dirt  roadway  to  the  dump,  made  by  the  city,  and 
accumulated  rubbish  covered  the  remaining  stone  to  a 
depth  of  five  or  six  feet.  The  plaintiff  never  received 
any  sugar  or  other  freight  at  this  place ;  and  the  evi- 
dence is  that  it  was  always  too  steep  and  narrow  for  a 
boat  landing. 

Paved  portions  of  the  wharf  cannot  be  ^et  aside  and 
leased  for  warehouse  an'z  elevator  purposes,  but  the 
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exemption  applies  to  that  part  which  is  paved  in  a  man- 
ner suitable  for  wharf  purposes — for  landing  and  receiv- 
ing passengers,  or  for  loading  and  unloading  freight.  It 
is  perfectly  plain  that  the  part  of  the  wharf  in  question 
was  in  no  such  a  condition.  For  all  purposes  of  a  wharf 
it  was  unpaved,  and  could,  under  the  provisions  of  the 
charter,  b^  leased  for  warehouse  or  elevator  purposes. 

3.  f^  \5ef endant,  at  the  date  of  the  lease,  held  and 
occupied  -  ze  tilpjidred  feet  south  from  the  south  line  of 
Ashley,  stf^at,  p^id  the  lease  in  question  covers  a  strip 
two  hundred  and  ninety-eighty  feet  long  adjoining  and 
to  the  north  thereof;  and  the  contention  is  that  by 
defendant's  charter  it  can  only  occupy  five  hundred  feet 
at  any  one  place.  The  third  section  of  defendant's 
charter  has  been  set  out  in  the  statement  of  this  case. 
This  charter  was  enacted  before  the  city  extended  its 
wharves  by  condemnation,  and  the  design  of  the  legisla- 
ture seems  to  have  been  to  allow  the  defendant  to  own 
five  hundred  feet  exempt  from  condemnation.  After 
giving  the  defendant  the  right  to  acquire  and  hold  five 
hundred  feet  fronting  on  the  river  free  from  condemna- 
tion for  any  purpose,  the  section  goes  on  to  say:  ''The 
said  corporation  may  also  erect  one  or  more  grain  eleva- 
tors upon  the  public  wharves  of  the  city  of  St.  Louis'' 
with  the  consent  of  the  city  authorities.  The  limitation 
is  as  to  the  amount  of  river  front  which  the  company 
may  hold  exempt  from  condemnation,  but  it  does  not 
apply  to  any  property  which  it  may  occupy  on  the  city 
wharves  by  consent  of  the  city  authorities.  This  we 
are  convinced  is  the  true  meaning  of  that  limitation. 

4.  The  defendant's  charter  gives  to  it  the  right  to 
handle  and  store  grain  in  bulk  or  in  any  other  way,  and 
the  lease  in  question  contemplates  that  the  structure 
will  be  used  not  only  for  such  purposes  but  for  the  pur- 
pose of  handling  and  storing  merchandise,  and  the  lat- 
ter it  is  urged  is  beyond  the  defendant's  charter 
powers.     For  all  the  purposes  of  the  present  inquiry  it 
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will  be  assumed,  but  not  decided,  that  the  defendant's 
charter  does  not  authorize  it  to  store  and  handle  prop- 
erty, other  than  grain.  We  have  seen  that  the  city, 
under  its  charter,  has  a  perfect  right  to  set  apart  and 
lease  to  natural  persons  this  portion  of  the  wharf  for 
the  very  purposes  for  which  it  has  been  leased  to  the 
defendant.  The  plaintiff,  though  the  owner^f  the  fee, 
has  no  right  to  complain  because  the  propr^.  /  is  used 
for  a  warehouse  and  elevator.  ^  No  rights  o'  i^he  plain- 
tiff have  been  invaded,  and  the  complaint  is  simply  this, 
that  the  defendant  corporation  is  acting  ultra  vires. 
The  defendant's  stockholders  and  the  state  may  com- 
plain, but  the  plaintiff  cannot  base  a  cause  of  action 
alone  on  any  such  a  ground.  He  must  show  that  some 
duty  owing  to  him  is  being  violated  before  he  can 
maintain  this  suit  because  the  defendant  is  exceeding 
its  charter  powers.  The  case  of  Railroad  7).  E Her- 
man^ 105  U.  S.  166,  is  to  the  point  and  disposes  of  this 
question.  ' 

The  ultimate  question  in  this  case  is  whether  the 
lease  in  question  is  valid,  whether  the  city  authorities 
had  the  right,  under  the  charter,  to  make  the  contract 
in  the  lease  express.  The  question  is  one  of  vast 
importance  to  the  commercial  interests  of  the  city  of  St. 
Louis,  and  it  has  been  most  thoroughly  presented  on 
both  sides,  and  it  is  our  opinion  that  the  lease  is  valid 
and  that  plaintiff  has  no  just  ground  of  complaint.  The 
property  is  being  used  for  the  very  purposes  for  which 
it  was  condemned  and  full  compensation  paid. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  the  circuit  court  to  dismiss  the  bill. 
Costs  of  this  appeal  and  costs  accruing  since  the  filing 
of  the  amended  answer  setting  up  the  second  lease 
should  be  taxed  to  plaintiff,  the  prior  costs  to  defend- 
ant.    All  the  judges  concur. 
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Hubbard  v.  Texa^  County. 


Hubbard,  Appellant  v.  Texas  County. 

1.  County  Clerk,  Fees  of:  assessment  usts.  A  county  clerk  is 
not  entitled  to  fees  under  Revised  Statutes,  1879,  section  5600,  for 
•filing  the  assessment  lists  of  taxable  property.     > 

2. :  .     Nor  are  such  fees  allowed  by  the  provisions  of 

the  general  revenue  law  of  1879.    (  R.  S.  1879,  sec.  6862.) 

Appeal  from  Texas  Circuit  Court.— Hon.  C.  C.  Bland, 

Judge. 

Affirmed. 

A.  H.  Livingston  and  John  D.  Young  for  appellant. 

The  county  clerk  under  Revised  Statutes,  1879,  sec- 
tion 5600,  is  entitled  to  fees  "for  filing  every  paper  not 
hereinbefore  specified  five  cents."  Under  this  provi- 
sion the  appellant  was  entitled  to  recover.  This  section 
has  been  the  law  since  1865.  Revised  Statutes,  1879, 
section  6862,  provides  that  the  county  clerk  shall  be 
allowed  certain  fees  for  certain  specified  work,  but  does 
not  make  the  fees  therein  mentioned  exclusive.  It  wa« 
not  the  intention  of  the  legislature  in  passing  the  rev- 
enue law  of  1877  to  repeal  the  general  law  of  1865  in 
relation  to  clerks'  fees.  Repeals  by  implication  are  not 
favored.  Glasgow  v.  lindelly  50  Mo.  60;  McVey  v. 
McVey,  51  Mo.  406  ;  St.  Louis  v.  Lis.  Co.,  47  Mo.  146; 
Railroad  v.  Cass  Count j/y  53  Mo.  14. 

V.  M.  Hines  for  respondent. 

There  is  no  authority  in  Revised  Statutes,  1879,  sec- 
tion 5600,  for  charging  the  county  with  filing  the  assess- 
ment lists.  The  revenue  law  is  complete  within  itself,, 
and  no  fees  can  be  allowed  outside  of  its  provisions. 
Harris  o.  Bujffington,  28  Mo.  53.     Statutes  relating  to 
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fees  are  to  be  strictly  construed.  Shed  v.  Railroad^  67 
Mo.  687.  See,  also,  22  Mo.  App.  476 ;  Gammon  v. 
LaFayette  County^  76  Mo.  675 ;  Williams  v.  Chariton 
County,  85  Mo.  645. 

Brace,  J.— The  plaintiff  presented  to  the  county 
court  for  allowance  the  following  demand  : 

*' Houston,  Mo.,  February  14,  1887. 

*' Texas  county  in  account  with  S.  M.  Hubbard, 
county  clerk.  Dr.,  1887,  February  4  and  5.  To  filing 
3,319  assessment  lists  at  $0.05  each,  $165.95." 

The  county  court  refused  to  allow  the  demand  and 
the  plaintiflE  appealed  to  the  circuit  court.  On  the  trial 
in  the  circuit  court,  the  court  declared  the  law  to  be, 
*'that  the  plaintiff  is  not  entitled  to  any  fee  for  filing 
and  preserving  the  assessment  lists  delivered  to  him  by 
the  assessor,"  and  rendered  judgment  for  the  defendant 
from  which  the  plaintiff  appeals  to  this  court. 

By  the  revenue  law  (R.  S.  1879,  chap.  145,  sec. 
6688),  it  is  provided  that  the  assessment  lists  *' shall  be 
by  the  assessor,  after  he  has  completed  his  assessor's 
books,  filed  in  the  oflSce  of  the  county  clerk,  and  by  him, 
after  entering  the  filing  of  the  same  thereon,  be  pre- 
served and  safely  kept."  By  section  6862  of  the  same 
chapter  it  is  provided  that  *'the  following  fees  and 
compensation  shall  be  allowed  to  the  several  oflScers  and 
persons  herein  named  for  services  rendered  under  the 
provisions  of  this  chapter,  viz.  :  To  clerks  :  First 
To  the  clerk  of  the  county  court  for  extending  the  tax 
on  the  assessor's  book  three  cents  for  each  name,  to  be 
paid  by  the  state  and  county  in  proportion  to  the  num- 
ber of  tax  columns  used  by  each.  Second.  For  making 
a  copy  of  the  tax  book  for  the  use  of  the  collector, 
including  certificate  and  seal  to  the  same,  every  hundred 
words  and  figures  ten  cents,  one-half  to  be  paid  by  the 
state,  the  other  half  by  the  county ;  for  making  an 
abstract  of  the  assessor's  book  for  the  state  auditor  five 
dollars,  and  in  addition  thereto  fifty  cents  for  every 
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hundred  thousand  dollars'  worth  of  property  on  such 
abstract,  to  be  paid  by  the  state.  Third.  For  making 
an  abstract  of  the  tax  book  for  the  state  auditor,  includ- 
ing certificate  and  seal  to  same,  five  dollars,  and  one- 
tenth  of  one  per  cent,  of  the  amount  of  revenue  tax  on 
such  abstract,  to  be  paid  by  the  state.  Fourth.  For 
certifying  statements  to  the  auditor  as  required  by  this 
chapter,  or  making  any  certificate  required  by  this 
chapter,  under  the  seal  of  said  court,  seventy-five  cents 
for  each  certificate  and  seal,  to  be  paid  equally  out  of 
the  state  and  county  treasury.  Fifth.  For  every  set- 
tlement with  the  collector  thirty-five  cents,  to  be  paid 
equally  out  of  the  state  ajid  county  treasury.  Sixth. 
For  safe  keeping,  filing  and  transmitting  the  collector's 
bond  to  the  state  auditor,  one  dollar." 

The  service  charged  for  in  this  case  was  a  service 
rendered  under  the  provisions  of  said  chapter.  For  all 
services  whatever  that  may  be  performed  by  the  county 
clerk  under  the  provisions  of  that  chapter,  the  fees  and 
compensation  allowed  are  those  provided  for  in  said 
section,  and  those  only.  The  comprehensive  language 
of  the  first  paragraph  of  the  section  requires  such  a  con- 
struction. The  specific  division  of  the  compensation  to 
be  allowed  between  the  state  and  the  county  tends  to 
support  it,  while  the  fact  that  the  revenue  law  is  a 
complete  system  within  itself,  prescribing  service  and 
providing  compensation  therefor  admits  of  no  other  con- 
clusion ;  and  so  it  was  in  effect  ruled  in  Harris  v, 
Buffington^  28  Mo.  53,  in  which  it  was  held  that  the 
fees  of  county  clerks  for  services  performed  under  the 
revenue  law  are  regulated  by  that  law,  and  not  by 
the  law  regulating  the  fees  of  such  oflScers  generally. 
The  revenue  law  allows  no  fee  for  filing  assessment  lists, 
and  the  plaintiff  can  make  no  claim  for  pay  for  such 
service  under  the  general  fees  law,  chapter  103,  section 
5600,  Revised  Statutes,  1879,  under  which  this  claim  is 
made. 

The  judgment  of  the  circuit  court  is  affirmed.  All 
concur. 
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iSl    2131 

Klotz  et  al.  v.  Perteet,  Appellant.  |^^  |^ 

101    2131 

1.    Practice  in  Civil  Cases:   juby  trial:   change  of  venue:  yS==lil 

MOTION  FOR  NEW  TRIAL.    The  refusal  of  the  trial  court  to  submit  r^  f^ 

issues  of  fact  to  a  jury  or  to  grant  a  change  of  venue  will  not  be 
reviewed  in  the  oupreme  court  in  the  absence  of  a  motion  for  a 
new  triaL 


:  BILL  OF  EXCEPTIONS.    A  bill  of  exceptions  must  be  signed 

either  by  the  judge  or  by  the  bystanders. 

:  REFUSAL  OF  JURY :  EXCEPTION.    The  refusal  of  a  jury  is  a 

matter  of  exception,  and  unless  the  latter  is  saved  the  action  of 
the  court  will  not  be  reviewed. 


4.     :  CHANGE  OF  VENUE :  EXCEPTION.    The  action  of  the  court 

in  overruling  an  application  for  a  change  of  venue  is  likewise  a 
matter  of  exception. 

Appeal  from  Butler  Circuit  Court — Hon.   John  G. 
Wear,  Judge. 

Affirmed. 

C.  D.  Yancey  for  appellant. 

( 1 )  The  defendant  was  entitled  to  a  jury  to  try 
the  issues  joined.  Const,  of  U.  S.  Amendments  ;  Const, 
of  Mo.;  R.  S.  1879,  sees.  3345,  3352,  3386.  (2)  The 
court  should  have  sustained  defendant's  application  for 
a  change  of  venue.  Baily  v.  Kimbrough,  37  Mo.  182. 
( 3 )  The  court  had  no  authority  as  against  an  adverse 
possession  and  actual  disseizin  to  direct  a  partition. 
Lambert  v.  Blumenthal^  26  Mo.  471 ;  Shaw  v.  Gregoire^ 
41  Mo.  407 ;  Wommack  v.  Whitmore^  58  Mo.  448 ;  Nave 
7>.  Todd,  83  Mo.  607 ;  Dalby  v.  Sniffer,  57  Mo.  294. 

Silver  &  Brown  for  respondent. 

( 1 )  The  trial  court  did  not  err  in  refusing  a  trial 
by  a  jury ;  the  action  not  being  one  ''for  the  recovery 
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of  money  only  or  of  specific  real  or  personal  property." 
R.  S.  1879,  sees.  3600,  3601 ;  Bray  v.  Thatcher,  28  Mo. 
129  ;  Besshears  v.  Rowe,  46  Mo.  501 ;  Hunter  v.  White- 
head, 42  Mo.  524.  The  action  of  the  trial  court  in 
refusing  a  jury  is  not  properly  made  a  matter  of  excep- 
tion, and  is,  therefore,  not  open  for  review  in  this 
court.  ( 2 )  The  proposed  bill  of  exceptions  tendered 
by  appellant,  not  having  been  signed  by  the  judge,  nor 
bystanders,  cannot  be  regarded  as  a  bill  of  exceptions. 
Slate  V.  Greenwade,  72  Mo.  298 ;  OartJt  v,  Caldwell^  72 
Mo.  622;  Bowen  v.  Lazalere,  46  Mo.  383.  (3)  The 
failure  to  allow  a  jury  trial  was  a  matter  of  exception, 
and,  no  exception  being  saved,  the  action  of  the  court 
is  not  open  for  review.  Ward  t?.  Quinlimn,  66  Mo. 
453.  "Exception  is  matter  which  arises  wholly  from 
the  action  of  the  court  in  the  progress  of  the  trial." 
Bateson  v.  ClarJCy  37  Mo.  31 ;  Railroad  i).  Carlisle,  94 
Mo.  166  ;  Stearns  v.  Railroad,  94  Mo.  317.  The  bill  of 
exceptions  actually  signed  by  the  judge  and  filed  shows 
no  exception  to  the  action  of  the  court  in  refusing  a 
jury.  Nor  does  the  reference  in  it  to  the  bill  tendered 
by  appellant  help  appellant ;  if  it  had  been  incorporated 
in  former  bill  it  could  not  avail  appellant.  Oarth  v, 
Caldioell,  72  Mo.  622.  (4)  The  trial  court  did  not  err 
in  refusing  to  grant  the  change  of  venue :  First.  The 
application  came  too  late,  being  made  after  the  parties 
had  announced  ready  for  trial,  and  after  the  ruling  of 
the  court  adverse  to  appellant  on  the  question  of  a  right 
to  the  jury.  R.  S.  1879,  sec.  3731.  Second.  The  action 
of  a  trial  court  in  failing  to  grant  a  change  of  venue  is  a 
matter  of  exception.  Stearns  v.  Railroad,  94  Mo.  317 ; 
Keen  v.  Schnedler,  92  Mo.  516.  (5)  The  transcript 
does  not  show  that  any  motion  for  a  new  trial  was 
made ;  this  being  so,  the  action  of  the  court  in  refusing 
a  jury  and  a  change  of  venue  cannot  be  reviewed.  Ward 
V.  Quinlivin,  65  Mo.  453.  (6)  The  issues  tried  were 
within  the  province  of  a  partition  suit.  Greene  ©. 
Walk&r,  99  Mo.  68. 
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Rat,  C.  J. — This  is  a  suit  in  partition,  petition  in 
nsnal  form,  commenced  originally  in  the  circuit  court 
of  Reynolds  county,  but  taken  by  change  of  venue, 
on  the  application  of  plaintiff,  to  the  circuit  court  of 
Butler  county.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  the  issues  found  for  plaintiff.  The 
court  found  that  the  property  could  not  be  divided  in 
kind,  ordered  a  sale  thereof  and  approved  the  report  of 
sale,  and  entered  a  final  judgment  partitioning  the  pro- 
ceeds among  the  parties  in  interest. 

When  the  cause  was  regularly  called  for  trial,  the 
pleadings  and  issues  being  duly  made  up,  the  parties 
announced  themselves  ready  for  trial  and  defendant 
thereupon  demanded  a  jury  to  try  the  issues,  and  after 
argument  as  to  the  right  of  defendant  so  to  have  a  jury 
the  court  refused  same,  holding  that  the  suit  in  parti- 
tion was  properly  triable  by  the  court  and  not  bj^  a  jury. 
Objection  was  then  made  by  counsel  for  defendant  that 
the  court  ought  not  to  try  the  case,  and  remarks,  not 
necessary  to  now  set  out,  were .  made  in  this  behalf  by 
counsel  and  by  the  court,  after  which  the  court  directed 
the  plain tiflE  to  call  his  testimony,  and  a  witness  was 
called  and  appeared  on  the  stand  to  be  sworn  for  the 
cause,  when  counsel  for  defendant,  with  leave  of  court, 
held  a  brief  consultation  with  his  client,  and  thereupon 
filed  a  petition  and  affidavit  for  change  of  venue  upon 
the  ground  of  the  bias  and  prejudice  of  the  judge,  and 
that  he  had  expressed  an  opinion  in  the  cause. 

The  case  was,  it  seems,  set  for  trial  on  the  first  day 
of  the  term  and  was  passed  on  that  day  because  of  the 
absence  of  both  parties  and  their  attorneys  and  was 
again  passed  on  the  second  day  at  the  request  of  the 
defendant's  counsel,  and  the  petition  and  affidavit  for 
change  of  venue,  as  we  have  seen,  was  thus  filed  on 
the  third  day  of  the  term,  and  was  by  the  court  then 
refused,  whereupon  the  defendant  abandoned  the  case, 


Digitized  by 


Google 


216  SUPREME  COURT  OF  MISSOURI, 

EUotz  V.  Perteet. 

and  tendered  his  bill  of  exceptions,  both  as  to  the  action 
of  the  court  in  refusing  a  jury  and  refusing  the  appli- 
cation for  change  of  venue.  The  trial  judge  certilied 
that  the  bill  of  exceptions  presented  to  him  was  not  a 
true  bill  and  then  certilies  thereon  what  the  proceed- 
ings were,  setting  them  out,  and  further  certifying  that 
the  court  had  never  known  defendant,  who  lived  in  a 
diflferent  county,  not  in  his  circuit,  and  that  the  affida- 
vit was  not  true. 

There  is  no  bill  of  exceptions  signed  by  the 
bystanders  and  the  bill,  as  tendered  by  the  defendant, 
was  not  signed  by  the  judge,  but,  on  the  contrary,  cer- 
tified to  be  untrue,  as  previously  stated,  and  was  sub- 
sequently, on  motion,  stricken  from  the  files. 

The  principle  errors  assigned,  and  the  only  ones 
insisted  upon  in  the  printed  argument,  are  the  said 
refusal  to  submit  the  issues  of  fact  to  a  jury,  and  the 
refusal  to  grant  the  change  of  venue  upon  defendant's 
said  application  therefor.  But  these  questions  are  not 
before  us  for  several  reasons.  In  the  first  place,  the 
transcript  nowhere  shows,  either  in  the  bill  of  excep- 
tions or  elsewhere,  that  any  motion  for  new  trial  was 
filed  in  the  cause.  We  cannot,  in  the  absence  of  a 
motion  for  new  trial,  consider  the  errors  assigned,  even 
if  they  are  preserved  in  the  bill  of  exceptions.  JRail- 
Toad  V.  Carlisle^  94  Mo.  166,  and  cases  cited. 

Again  the  alleged  bill  of  exceptions  tendered  by 
defendant,  not  having  been  signed  either  by  the  judge 
or  by  the  bystanders,  is  not  a  bill  of  exceptions  within 
the  meaning  of  the  law.  R.  S.  1879,  sees.  3636,  3638 
and  3640,  et  seq.  Moreover,  the  bill  of  exceptions 
signed  by  the  judge  and  tiled  in  the  cause  does  not 
show  any  exception  to  the  action  of  the  court  in  refus- 
ing a  jury.  A  ruling  in  that  behalf  is  a  matter  of 
exception  and  if  the  exception  is  not  properly  saved, 
the  ruling  is  not  subject  or  open  to  review  in  this  court. 
Ward  V.  Quinliviny  65  Mo.  463. 
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And,  further,  the  bill  of  exceptions  which  the 
judge  signs  does  not  contain  the  application  for  change 
of  venue,  nor  any  pretense  at  setting  it  out  or  its  sub- 
stance, nor  does  it  show  that  defendant  took  any  excep- 
tion to  the  court's  action  in  overruling  the  same.  The 
only  objection  or  exception  which  said  bill  shows  was 
to  the  action  of  the  court  in  permitting  testimony  to  be 
given  in  the  cause.  The  action  of  the  court,  upon  the 
application  for  change  of  venue,  is  also  a  matter  of 
exception.  Stearns  v.  Railroad^  94  Mo.  317  ;  Keen  v. 
Schnedler,  92  Mo.  516. 

In  the  present  state  of  the  record,  in  the  absence  of 
exceptions  properly  preserved,  and  in  the  absence  of  a 
motion  for  new  trial,  the  errors  of  the  court  complained 
of,  if  they  are  such,  are  not  before  us  for  decision. 
Only  the  record  proper  is  now  before  us,  and  as  no  errors 
are  pointed  out  therein,  and  as  we  find  none  in  that 
behalf,  we  must  affirm  the  judgment,  which  is,  accord- 
ingly, so  ordered.  Railroad  v.  Carlisle^  94  Mo.  166, 
and  cases  cited.    All  concur. 


The  State  v.  Findley,  Appellant. 

1 .  Coxinty  Colleotor :  officer  :  embezzlement  of  ptTSLic  moneys. 
The  evidence  in  this  case  examined  and  ?ield  to  support  a  convic- 
tion, under  Revised  Statutes,  1870,  section  1826,  of  embezzlement 
of  public  moneys  by  defendant  as  county  collector. 

2.  : :  — :  evidencb.  It  was  not  necessary  to  pro- 
duce defendant's  commission  to  show  that  he  was  an  officer ;  the 
fact  that  he  received  the  tax  books  as  collector  and  proceeded  to 
perform  the  duties  of  the  office  were  sufficient  evidence  of  his  offi- 
cial character. 

8.     — : :  — — : .    Nor  was  it  a  valid  defense  to  the 

indictment  that  defendant  failed  to  take  the  oath  of  office  or  to 
give  bond  for  the  performance  of  his  duties. 
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4.  Evidenoe;  voLUMiNons  books.  A  witness  who  has  examined 
books  and  papers  too  voliuninous  to  be  conveniently  examined  in 
court  can  testify  as  to  the  result  of  his  investigation. 

5.  Comity  Colleotor,  Embezzlement  by:  time  op  intent.  It 
is  immaterial  on  the  trial  of  an  indictment  of  an  officer,  under 
Revised  Statutes,  1879,  section  1826,  for  embezzlement;  of  public 
money,  whether  the  defendant  formed  an  intent  to  convert  the 
money  to  his  own  use  at  or  after  the  time  he  collected  it. 

6.     :  :  TAX  BOOKS.     Where  the  defendant  in  such  case 


received  and  accepted  the  tax  books,  he  is  liable,  although  the 
tax  books  were  not  properly  certified. 

7.  Criminal  Practice :  remarks  op  trial  judge  on  the  evi- 
dence. The  trial  court  should  refrain  from  comments  on  the 
evidence,  but  a  judgment  will  not  be  reversed  for  eryor  in  that 
regard,  where  it  does  not  appear  that  defendant  was  prejudiced 
by  the  remarks  of  the  judge. 

8.  — ^ :  remarks  op  prosecutino  attorney.  Objection  to  cer- 
tain remarks  of  the  prosecuting  attorney  made  in  his  argument  to 
the  jury  field  too  trivial  to  demand  serious  consideration. 

Appeal  from  Howell  Circuit  Court. — Hon.  J.  F.  Hale, 

Judge. 

Affirmed. 

Olden  &  Oreen  for  appellant. 

( 1 )  The  verdict  is  against  the  evidence.  ( 2 )  The 
court  permitted  incompetent  evidence  to  go  to  the  jury; 
the  testimony  of  the  witness  Smith,  as  to  result  of  his 
examination  of  the  tax  books,  should  have  been 
excluded.  (3)  The  remarks  of  the  prosecuting  attor- 
ney, as  to  the  excluded  testimony  of  Skinner,  consti- 
tuted error.  State  v.  Lee,  66  Mo.  165 ;  State  v.  Ering^ 
64  Mo.  591.  ( 4 )  The  judgment  should  be  reversed  for 
the  remarks  of  the  judge  made  in  the  progress  of  the 
trial ;  they  were  comments  on  the  evidence  and  preju- 
dicial to  the  defendant.     Hair  v.  Little^  28  Ala.  236. 
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John  M.  Woody  Attorney  General,  for  the  State. 

(1)  Defendant  cannot  complain  of  the  fourth 
instruction  given  for  the  state.  Where  evidence  consists 
of  voluminous  facts  requiring  inspection  of  many  books 
and  papers,  the  examination  of  which  could  not  con- 
veniently take  place  in  evidence,  secondary  evidence 
of  their  contents  is  admissible.  So  a  witness  who  has 
examined  the  accounts  of  the  parties  may  be  allowed  to 
speak  to  their  general  balance,  without  producing  the 
accounts.  1  Green.  Ev.,  sec.  93 ;  Whar.  Grim.  Ev. 
[9  Ed.]  sec.  166.  (2)  The  offense  consists  in  the 
unlawful  conversion  by  an  oflScer  of  public  money 
which  came  into  his  possession  as  such ;  and  it  is  imma- 
terial at  what  time  the  intent  was  formed.  ( 3 )  There 
was  no  error  committed  in  refusing  instruction  num- 
bered 10.  asked  by  defendant.  It  is  not  necessary  to 
prove  the  written  appointments  of  public  oflBcers.  All 
who  are  proved  to  have  acted  as  such  are  presumed  to 
have  been  duly  appointed.  1  Green.  Ev.,  sec.  92; 
Whar.  Grim.  Ev,,  sec.  164.  (4)  It  was  shown  that 
defendant  had  possession  of  the  tax  books  for  the  year 
1884,  and  was  collecting  the  taxes  thereon.  It  is  not 
permitted  for  him  to  say  they  were  not  duly  authenti- 
cated, or  that  he  had  no  authority  to  make  the  col- 
lections. There  was  no  error  in  refusing  the  eleventh 
instruction  prayed  for  by  defendant.  State  v.  Heathy 
70  Mo.  665.  ( 5 )  The  objections  made  to  the  remarks 
of  the  court  in  ruling  upon  questions,  and  in  reply  to 
defendant's  attorney,  are  trivial.  It  is  impossible  to 
discover  wherein  they  could  have  prejudiced  the  cause 
of  defendant.  (6)  The  alleged  improper  remarks  of 
council  for  the  state  do  not  constitute  grounds  for  a 
reversal.  State  v.  ZumbunsoUy  86  Mo.  Ill ;  State  v. 
Emory,  79  Mo.  461. 
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Black,  J. — The  indictment  in  this  case  is  based 
upon  section  1326,  Revised  Statutes,  1879.  The  sub- 
stance of  the  charge  is  that  defendant  on  the  fifteenth 
^  of  January,  1884,  being  then  the  duly  elected  and 
qualified  collector  of  Howell  county,  and  having  in  his 
charge  public  moneys  which  he  had  received  and  col- 
lected by  virtue  of  his  oflice  to  the  amount  of  seven 
thousand  dollars,  embezzled  and  converted  the  said 
moneys  to  his  own  use.  The  trial  resulted  in  a  verdict 
of  guilty,  with  a  sentence  of  five  years'  imprisonment. 

The  errors  assigned  are.  Firsts  want  of  evidence  to 
support  the  verdict ;  second^  introduction  of  improper 
evidence  ;  thirds  improper  remarks  by  the  court  and  of 
counsel  assisting  the  prosecuting  attorney  ;  and,  fourth^ 
giving  and  refusing  to  give  instructions. 

The  evidence  is,  in  substance,  as  follows :  * 

Henry  Dryer :  "I  was  one  of  the  county  judges  of 
Howell  county  in  1884  and  1885  ;  the  defendant  was 
collector  of  that  county  in  1884  ;  he  went  out  of  office 
March  1,  1885,  and  was  succeeded  by  W.  C.  Gum.  The 
defendant  never  did  make  any  settlement,  and  the 
sheriff  was  appointed  to  take  the  books  from-  him.  He 
said,  if  we  would  give  him  further  time  so  that  he 
could  get  his  money  out  of  those  tax  receipts  he  had 
given  out  and  never  received  the  money  on,  he  could 
make  settlement ;  this  was  in  April,  1885.  After  this 
Smith  and  Van  Wormer  were  appointed  to  make  settle- 
ment. I  told  him  what  it  was,  and  he  said  *  that  it  was 
too  much,'  that  he  could  beat  that  count;  this  was  the 
last  of  May,  1885." 

Smith  testified  that  defendant  was  not  present  at 
the  time  he  and  Van  Wormer  made  the  settlement,  and 
did  not  co-operate  with  them ;  that  at  one  time  he 
brought  some  books,  but  was  not  present  more  than  an 
hour  during  the  three  days  and  nights  they  were  mak- 
ing the  settlement;  that  they  found  a  deficit  of  over 
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seven  thousand  dollars.  The  witness  then  gives  the 
amount  collected  and  paid  over  to  the  treasurer  and 
the  amount  collected  and  not  paid  over,  aggregating 
$19,419.50.  The  state  called  the  treasurer  who  testified 
to  payments  made  to  him  by  defendant  aggregating 
over  twenty-six  thousand  dollars.  The  witqess  Smith 
being  recalled  stated  that  tl^e  settlement  spoken  of  by 
him  did  pot  include  the  delinquent  lists ;  that  all  he 
and  Van  Wormer  knew  about  taxes  having  been  paid 
was  from  finding  the  mark  *'paid"  opposite  the  names 
of  the  taxpayers ;  that  those  marks  were  made  by 
defendant  or  his  deputies.  The  tax  books  of  1884  and 
the  defendant's  bank  account  were  put  in  evidence. 

The  defendant,  testifying  in  his  own  behalf,  stated 
that  his  dwelling  house  was  destroyed  by  fire  in  Decem- 
ber, 1884,  or  first  of  January,  1885.  He  says  :  *'  At  the 
time  it  was  burned  I  had  in  it  fourteen  hundred  dol- 
lars of  registered  warrants  taken  as  taxes  by  me.  I 
had  others  which  had  not  been  listed  amounting  to 
thirteen  hundred  or  fourteen  hundred  dollars.  I  had 
in  the  house  over  three  hundred  dollars  in  school  war- 
rants. I  had  about  sixteen  hundred  dollars'  worth  of 
tax  receipts  which  had  been  made  out  for  the  parties 
who  owed  the  tax,  and  the  tax  book  had  been  marked 
paid  when,  in  fact,  I  had  not  received  one  cent  of  the 
money.  I  had  in  my  safe  three  hundred  or  four  hun- 
dred dollars,  made  out  for  citizens  and  taxpayers, 
which  had  been  made  out,  the  books  marked  paid,  and 
the  parties  had  not  then  and  have  not  yet  paid  any  of 
it,  and  I  have  here  with  me  those  receipts.  I  also  had 
in  my  house  as  much  as  three  thousand  dollars,  money, 
which  I  had  collected  belonging  to  the  county.  All  of 
the  county  warrants,  the  school  warrants  and  the  money 
and  the  unpaid  tax  receipts  I  had  were  destroyed  by  the 
burning  of  my  house." 

The  state  then  offered  evidence  to  the  effect  that 
defendant  said  to  different  persons  he  lost  about  three 
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hundred  dollars,  and  also  evidence  to  the  effect  that  all 
county  warrants  issued  in  1884  had  been  paid. 

If  the  evidence  for  the  state  was  competent  and 
properly  received,  then  the  state  made  out  a  case.  The 
proof  is  positive  that  defendant  was  in  default  nearly 
seven  thousand  dollars.  It  is  true  this  fact  is  testiHed 
to  alone  by  the  expert  witness  Smith,  who  examined 
the  books  with  Van  Wormer.  But  he  got  his  informa- 
tion for  the  basis  of  the  calculation  from  the  taxes 
marked  ''paid"  on  the  tax  books.  These  books  were 
thus  marked  by  defendant  and  his  deputies,  and  the 
books  were  original  and  the  very  best  of  evidence 
against  the  defendant.  A  point  is  made  on  the  fact 
that  the  treasurer's  books  show  payments  made  by  the 
collector  in  excess  of  the  amount  which  Smith  says 
defendant  collected  ;  but  Smith  is  speaking  only  of  the 
tax  books  of  1884,  and  it  appears  that  the  prior  delin- 
quent tax  lists  were  also  in  the  hands  of  the  defendant. 
Smith's  evidence  is  clear  that  there  was  a  deficit  of 
nearly  seven  thousand  dollars  on  the  taxes  of  1884.  But 
this  is  not  all.  The  clear  admission  of  the  defendant  is, 
that  he  had  in  his  hands  money  of  the  county  to  the 
amount  of  three  thousand  dollars.  It  is  by  the  loss  of 
this  money  in  the  conflagration  of  his  dwelling  and  the 
loss  of  warrants  and  tax  receipts  that  he  attempts  to 
account  for  something  over  seven  thousand  dollars. 
His  statements  to  others  tend  to  show  that  the  loss  of 
money  by  the  fire  did  not  exceed  three  hundred 
dollars.  There  is  good  ground  for  believing  that  the 
alleged  loss  by  fire  was  a  pure  fabrication  contrived  and 
sworn  to  by  the  defendant  to  cover  up  his  well-known 
defalcation. 

2.  It  was  not  necessary  to  produce  the  defendant's 
commission  to  show  that  he  was  collector.  The  fact 
that  he  received  the  tax  books  as  collector  and  pro- 
ceeded to  perform  the  duties  of  collector  was  evidence 
of  his  official  character.     Whart.  Crim.  Ev.   [9  Ed.] 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  223 

The  State  v.  Findley. 

sees.  164  and  833.  There  was  no  error,  therefore,  in 
allowing  the  county  court  judge  to  testify  to  the  fact  that 
defendant  received  the  tax  books  and  acted  as  collector 
for  1884.  Besides  this  the  defendant's  commission  was 
put  in  evidence  at  a  subsequent  stage  of  the  trial. 

Nor  is  it  any  defense  in  this  case  that  the  defendant 
failed  to  take  the  oath  of  office  or  give  bond  for  the 
performance  of  his  duties.  Being  an  officer  de facto  he 
cannot  object  that  he  is  not  an  officer  dejure.  1  Bishop 
on  Crim.  Law  [6  Ed.]  sec.  464 ;  State  v.  Dierherger^  90 
Mo.  371.  It  was  not,  therefore,  incumbent  upon  the 
state  to  show  that  defendant  took  the  oath  of  office  or 
gave  an  approved  bond,  and  defendant's  tenth  instruc- 
tion was  proi)erly  refused. 

3.  It  appears  the  expert  witness  Smith  was,  with 
Van  Wormer,  engaged  three  days  and  nights  in  the 
examination  of  the  tax  books,  receipt  stubs  and  other 
papers.  These  books  and  papers  were  present  on  the 
trial  and  the  books  were  in  evidence.  The  witness  was 
allowed  to  give  the  result  of  his  examination,  and  there 
was  no  error  in  this  ruling.  It  was  but  giving  the 
result  of  a  mass  of  books  and  papers  too  voluminous  to 
be  conveniently  examined  in  court,  and  in  such  cases  it 
is  competent  for  the  witness  to  speak  as  to  the  result  of 
the  accounts.  Masonic  Mut,  Benefit  Society  v.  Lack- 
land, 97  Mo.  138 ;  1  Greenleaf '  s  Ev.,  sec.  93 ;  Wharton's 
Crim.  Ev.  [9  Ed.]  sec.  166. 

4.  The  defendant's  ninth  refused  instruction 
asserts  the  proposition  that  to  authorize  a  conviction 
the  jury  must  find  that  the  defendant  received  the  . 
money  with  the  intent,  at  the  time  of  receiving  the  same, 
to  convert  and  appropriate  it  to  his  own  use.  This 
instruction  was  properly  refused.  It  is  wholly  imma- 
terial whether  the  defendant  formed  the  intent  to  con- 
vert the  money  to  his  own  use  at  or  after  he  collected 
the  same.  The  eleventh  refused  instruction  contains 
the  proposition  that  to  convict  it  must  appear  that  the 
tax  books    of    1884    were  duly  authenticated  by  the 
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official  seal  of  the  c^erk  of  the  county  court.  It  can 
make  no  difference  in  this  proceeding  whether  the  tax 
books  were  properly  certified  or  not.  The  defendant 
received  and  receipted  for  them,  and  the  moneys  col- 
lected in  payment  of  taxes  extended  thereon  were 
public  moneys.  They  were  none  the  less  public  moneys 
because  the  tax  books  may  not  have  been  duly  certified. 

5.  The  attorney  for  the  defendant,  in  making  an 
objection  to  parol  evidence  that  defendant  performed 
the  duties  of  collector,  suggested  that  if  defendant  was 
charged  with  murder  it  would  be  necessary  to  show 
that  some  one  had  been  killed ;  and  thereupon  the  court 
said,  in  the  hearing  of  the  jury,  ''this  crime  does  not 
lie  around  like  a  dead  man."  During  the, cross-exam- 
ination of  the  defendant  he  said :  *'I  said  when  talking 
to  my  friends  about  the  burning,  that  I  was  ruined." 
Then  follows  this  statement  in  the  bill  of  exceptions : 
'*  At  this  juncture  the  court,  in  ruling  on  the  defend- 
ant's answers  to  questions  propounded  by  the  attorneys 
for  the  state,  remarked,  in  the  presence  of  the  jury, 
'that  the  defendant's  memory  does  not  seem  to  be  very 
good  about  the  county  warrants  he  had  at  the  time  of 
the  burning,'  to  which  remarks  by  the  court  the  defend- 
ant objected  and  excepted  at  the  time." 

As  to  the  remark  of  the  judge  concerning  the  mem- 
ory of  the  defendant,  it  does  not  appear  in  what  connec- 
tion it  was  made.  The  questions  propounded  by  the 
prosecuting  attorney  are  not  preserved,  nor  are  the 
rulings  of  the  court.  There  is  nothing  to  show  that 
this  remark  was  intended  to  be  or  could  have  been  a 
reflection  upon  the  evidence  of  the  witness.  Trial 
courts  should  abstain  from  comments  upon  the  evi- 
dence, but  there  is  nothing  in  any  of  these  remarks  of 
the  judge  which  could  have  in  the  least  prejudiced  the 
defendant. 

6.  Mr.  Skinner  had  been  called  as  a  witness  by 
the  state,  but  on  the  objection  of  the  defendant  his  evi- 
dence was  excluded.     On  the  argument  of  the  cause  an 
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attorney,  assisting  the  prosecuting  officer,  alluded  to 
the  purpose  for  which  the  witness  had  been  called,  and 
then  said,  defendant  objected  to  proof  by  the  state  of 
what  Skinner  heard  the  defendant  swear  in  a  case 
wherein  one  of  the  defendant's  deputies  was  charged 
with  a  criminal  offense.  A  statement  of  this  objection 
is  sufficient  to  dispose  of  it.  The  objection  is  too  trivial 
to  demand  serious  consideration. 

No  specific  objection  is  made  to  any  of  the  instruc- 
tions given  by  the  court.  They  are  full. and  fair.  The 
defendant  has  \dolated  a  plain  statute  by  converting  to 
his  own  use  public  moneys,  and  he  must  suffer  the 
consequences.     The  judgment  is  affirmed.     All  concur. 


Mississippi  County,  Appellant^  v.  Vowels. 

1.  Adverse  Possession :  i>eolarations  by  possessob  :  evidence. 
The  declarations  of  one  in  possession  of  land  are  competent  to 
prove  whether  such  possession  was  adverse  or  not. 

2.  Statute  of  Limitations :  PROSPEcnvB  opebation.'  Section  7, 
page  746,  of  Revised  Statutes,  1865,  excepting  from  the  running  of 
the  statute  of  limitations  lands  given  for  public  use  or  belonging 
to  the  state  was  prospective  in  its  operation  and  does  not  apply  to 
cases  where  the  right  of  entry  accrued  before  its  enactment. 

8.  Adverse  Possession:  fence.  A  fence,  building  or  other 
improvement  is  not  essential  to  constitute  adverse  possession. 

Appeal  from  Mississippi  Oircuit  Court — Hon.  J.  D. 
'  Foster,  Judge. 

Affirmed. 

/.  /.  Russell  for  appellant. 

(1)    It  is  admitted  that  this  land  was,  prior  to 
defendant's  possession,  school  lands  held  by  plaintifF 
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for  the  use  and  benefit  of  the  public  schools.  (2)  The 
defendant  claims  the  land  by  limitation.  The  statutes 
of  limitation  do  not  run  against  lands  held  for  school 
purposes.  R.  S.,  sec.  3227.  (3)  To  successfully  plead 
limitation,  defendant  must  show  actual  and  adverse 
possession  for  more  than  ten  years.  It  does  not  appear 
that  he  held  adverse  to  this  plaintiff.  Defendant  says 
her  husband,  she  thinks,  paid  part  on  the  land,  but  to 
whom  does  not  appear.  She  does  not  know  where  he 
got  it.  Adair  t.  Adair^  78  Mo.  630.  To  make  the 
statutes  of  limitation  available  in  any.  case,  the  party 
must  take  possession  in  good  faith,  believing  and  claim- 
ing the  land  to  be  his  own.  R.  S.,  sec.  6117;  Orispen 
t.  Hannovan^  50  Mo.  636;  Hamilton  v,  Boggess^  63 
Mo.  233.  Whether  he  entered  in  good  faith,  relying  on 
his  title  as  the  legal  one,  is  a  question  for  the  jury,  and 
the  court  should  have  submitted  it  to  them  with  proper 
instructions.  Oaines  v.  Saunders,  87  Mo.  557.  (4)  If 
defendant  could  hold  any  of  this  land,  it  could  not 
possibly  extend  beyond  that  of  which  he  had  actual 
possession,  as  he  had  no  color  of  title,  and  there  was  in 
cultivation  only  about  fifty  or  sixty  acres  of  the  eighty- 
acre  tract.  Bradley  v.  West,  60  Mo.  33 ;  McElhinney 
V.  Krous,  10  Mo.  App.  218 ;  Rannels  v.  RannelSy  69 
Mo.  108.  ( 5 )  It  was  error  for  the  court  to  permit  the 
sons  of  defendant  to  testify  that  their  father  bought  of 
Peter  Donnelly.  Who  Peter  Donnelly  was  is  not 
shown ;  whether  he  bought  of  the  plaintiff,  or  whether 
he  had  possession.  It  was  simply  an  effort  of  despera- 
tion in  trying  to  show  some  color  of  title.  The  court 
should  have  submitted  the  case  to  the  jury  with  proper 
instructions  and  let  them  pass  upon  the  facts  in  the 
case. 

Marshall  Arnold  for  respondent. 

(1)    It  was  proper  for  the  court  to  instruct  the 
jury  to  find  for  the  defendant  as  was  done  in  this  case. 
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The  question  presented  was  one  of  law  and  not  of  fact. 
( 2 )  For,  so  far  as  concerns  the  sixty -five  acres  of  land 
actually  cleared  and  occupied  by  respondent,  she  would 
bold  even  if  she  had  no  color  of  title,  and  the  original 
possession  was  acquired  tortiously.  St.  Louis  v.  Oor- 
many  29  Mo.  693;  DeOraw  v.  Taylo7\  37  Mo.  310; 
Buckshorn  t).  Hartwig^  81  Mo.  648.  But  color  of  title 
need  not  be  in  writing,  but  may  be  created  by  act  in 
pais.  Rannels  v.  Rannels,  62  Mo.  109 ;  Cooper  v. 
Ord,  60  Mo.  108 ;  Hamilton  v.  Boggess,  63  Mo.  233.  In 
this  case  Henry  Vowels  had  color  of  title.  (3)  The 
plea  of  the  statute  of  limitations  cannot  be  successfully 
urged  against  the  county,  for  the  respondent's  entry 
relates  back  to  January  or  February,  1864.  If  the 
statute  runs  at  all,  it  runs  from  that  time.  Oray  v. 
Oivens,  26  Mo.  291.  Under  the  law  prior  to  1866,  the 
statute  of  limitations  was  available  against  a  county. 
8t.  Charles  County  v.  Powell,  22  Mo.  626;  School 
Directors  ©.  Oeorges^  60  Mo.  194. 

Brace,  J. — This  is  an  action  in  ejectment  instituted 
in  December,  1883,  to  recover  the  west  half  of  the 
northwest  quarter  of  section  16,  township  26,  range  IT5 
in  Mississippi  county.  The  facts  are  undisputed.  The 
tract  was  a  part  of  the  school  lands  of  said  county. 
The  defendant  is  the  widow  of  Henry  Vowels  who  died 
in  1867.  In  the  early  part  of  the  year  1864,  Henry 
Vowels  moved  upon  this  tract,  which  was  timber  land 
and  in  a  state  of  nature,  built  a  house,  cleared  and 
inclosed  all  of  it,  that  was  susceptible  of  cultivation, 
about  sixty  acres,  and  with  his  family  continued  from 
that  date  to  reside  upon  and  cultivate  the  inclosed  land, 
using  the  uninclosed  woods  land  in  connection  therewith 
for  rails  and  wood,  up  to  the  time  of  his  death,  and 
since  his  death  his  widow,  the  plaintiflF,  and  her  minor 
children  have  continued  to  so  reside  upon,  use  and 
occupy  said  land  uninterruptedly  until  this  suit  was 
brought      Vowels   in   his   lifetime    claimed  to  have 
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bought  the  land  from  one.  Donnelly  or  his  heirs.  The 
land  before  being  improved  was  worth  four  or  five  dol- 
lars per  acre.  The  value  of  the  improvements  put  upon 
it  by  Vowels  was  about  one  thousand  dollars.  At  the 
time  of  his  death  it  was  worth  less  than  fifteen  hundred 
dollars.  At  the  close  of  the  evidence  the  court  instructed 
the  jury  that  under  the  pleadings  and  evidence  the 
plaintiff  could  not  recover,  whereupon  the  plaintiff  took 
a  nonsuit,  and  the  court  afterwards  refusing  to  set  the 
nonsuit  aside,  the  plaintiff  appealed. 

I.  There  was  no  error  in  the  admission  of  the 
declaration  of  Vowels,  deceased,  that  he  had  purchased 
the  land.  *'The  tendency  of  recent  adjudications  is  to 
admit  explanations  of  a  possessor  of  property  as  to  his 
title,  not  with  a  view  to  set  up  such  title,  but  to  show 
whether  his  possession  was  adverse  under  the  statute  of 
limitations  or  otherwise."  Martin  v.  Bonsaek^  61  Mo. 
556. 

II.  The  entry  of  Vowels  was  made  under  the 
statute  of  1847  ( 2  R.  S.  1855,  chap.  103,  art.  1 ),  and  it 
has  been  repeatedly  held  that  that  statute  runs  against 
the  legal  title  of  the  state,  a  county  and  a  municipality 
to  lands  held  for  public  use,  and  that  the  statute  of 
1865  ( R.  S.  1879,  sec.  3227 )  is  prospective  in  its  opera- 
tion and  does  not  apply  to  cases  where  the  right  of 
entry  accrued  before  it  was  enacted.  County  of  St. 
Charles  v.  Powell^  22  Mo.  525;  CqZlaway  County  v. 
Nolley,  31  Mo.  393  ;  Ahernathy  v.  Dennis^  49  Mo.  468 ; 
School  Directors  v,  Oeorges^  50  Mo.  194 ;  McCartney^ 
Adm'x^  V.  Alder  son^  54  Mo.  320;  Wicker  sham  v.  Wood- 
becJcy  57  Mo.  59  ;  Conn.  Mut.  Life  Ins.  Co.  v.  St.  LouiSy 
98  Mo.  422. 

III.  Por  a  period-  much  longer  than  required  to 
confer  title  under  the  statute  of  limitations,  before 
this  suit  was  brought.  Vowels  and  his  family  were  in 
the  peaceable,  open,  notorious,  continuous,  exclusive, 
adverse  possession  of  the  premises,  residing  upon  it, 
cultivating  the  sixty  acres  that  were  inclosed,  and  using 
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the  remaining  outlying  woods  land  not  susceptible  of 
cultivation  in  connection  with  the  inclosed  land  as  a 
homestead,  making  just  such  use  of  it,  as  it  was 
adapted  to  and  as  was  necessary,  usual  and  customary 
to  owners,  of  homesteads,  who  like  him  had  no  other 
land.  Such  use  constituted  an  occupation  of  the  tract 
of  land,  as  a  whole,  and  we  do  not  think  the  court  erred 
in  holding  that  the  defendant's  claim  ought  not  to  be 
restricted  to  the  land  actually  inclosed  with  a  fence. 
''A  fence,  building  or  other  improvement  is  not  essen- 
tial to  constitute  adverse  possession.''  Leeper  v.  Baker^- 
68  Mo.  400,  and  cases  cited.  The  use  made .  of  the  out- 
lying woods  land  in  this  case  was  such  a  necessary 
adjunct  to  the  enjoyment  of  the  inclosed  land,  aud  was 
necessarily  so  continuous  and  incessant,  as  that  it  may 
be  said  to  have  been  actually  occupied  in  as  full  a  sense 
as  was  the  inclosed  land.  The  judgment  of  the  circuit 
court  is  affirmed.     All  concur. 


Caffee,  Appellant^  v.  Smith. 

Fraudulent  Conveyance:  deed  from  son  to  father:  prior 
EQUITIES.  Where  a  son  who  was  not  indebted  a^eed  to  convey  a 
tract  of  land  to  his  father  in  consideration  of  the  latter  buying  a 
lot  and  building  a  house  in  town  for  him  which  the  father  did, 
and  also  took  and  held  possession  of  the  tract  of  land  openly, 
exclusively  and  continuously  as  his  own,  the  equity  of  the  father 
in  the  land  becomes  vested  and  cannot  be  divested  by  a  sale  under 
execution  at  the  suit  of  a  creditor  of  the  son  whose  debt  was  con- 
tracted after  the  making  of  the  agreement. 

Appeal  frovi,    Jasper    Circuit    Court. — Hon.     M.    G. 
McGregor,  Judge. 

Affirmed. 
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McReynolds  <fe  Halliburton  for  appellant. 

(1)  While  transactions  between  father  and  son 
are  not  to  be  presumed  fraudulent,  yet  wher^  they  affect 
creditors  the  court  will  scan  them  with  a  critical  eye 
and  require  a  clean  showing.  Renney  v.  Williams^  89 
Mo.  139 ;  Olen  v.  Olen,  17  Iowa,  498 ;  Humes  v. 
Scruggs,  94  U.  S.  51  (4  Otto,  22-28);  Stevens  v.  Dill- 
man,  86  111.  233 ;  Bump  on  Fraud.  Con.  [  Ed.  1872  ] 
p.  96  and  references ;  Burt  v.  Timmons,  S9  West  Va. 
441.  (2)  Defendant  having  permitted  his  son  to 
retain  the  legal  title  to  the  land  in  controversy  for  two 
and  a  half  years  after  he  claims  to  have  purchased  it, 
and  his  son  contracting  debts  during  that  time,  it  is  bad 
faith  with  and  a  fraud  on  creditors  to  permit  him  to 
come  in  at  this  late  day  and  claim  the  land  under  the 
transaction  testified  to  by  defendant  and  his  son. 
Authorities,  supra.  ( 3 )  While  fraud  is  not  to  be  pre- 
sumed, yet  it  is  proved  by  facts  and  circumstances, 
which  may  be  stronger  than  direct  proof,  although  a 
single  fact  by  itself  might  prove  nothing.  Chandler  v. 
Freeman,  50  Mo.  239 ;  Hopkins  v,  Seivert,  58  Mo.  201 ; 
Burgert  v.  Borchert,  69  Mo.  83  ;  Frederick  v.  Allgaier, 
88  Mo.  598.  (4)  Under  the  evidence  the  finding 
should  have  been  for  plaintiff  and  a  decree  entered  set- 
ting aside  the  deed  from  R.  R.  Smith  to  respondent  and 
vesting  title  in  plaintiff.  Donovan  v.  Dunning^  69  Mo. 
436;  Ooldsby  v.  Johnson,  82  Mo.  602;  Lionherger  v. 
Baker,  88  Mo.  447 ;  Blanchard  v.  Olasier,  21  N.  W. 
Rep.  134;  Little  v.  Bidwell,  21  Tex.  597;  BoyU  v. 
Manney,  73  Iowa,  70.  Anything  out  of  the  usual 
course  of  business  is  a  sign  of  fraud.  Here  respondent 
claims  to  have  bought  the  land  in  1882,  and  did  not  ask 
for  or  receive  a  deed  until  1885,  though  seeing  R.  R. 
Smith  at  least  once  a  week.  Bump  on  Fraud.  Con. 
[Ed.  1872,]  pp.  26,  92,  86,  and  citations.  Inadequacy  of 
price  is  a  badge  of  fraud.     In  this  case  the  deed  recites 
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consideration  of  five  hundred  dollars.  Respondent 
swears  he  paid  seven  hundred  dollars.  The  evidence  is 
overwhelming  that  the  land  was  worth  from  one  thou- 
sand to  twelve  hundred  dollars.  Bump  on  Fraud.  Con. 
[Ed.  1872,]  p.  86,  and  citations;  Milner  v.  Davis,  21 
N.  W.  Rep.  599.  Respondent  leaving  title  to  land  in 
R.  R.  Smith,  and  his  contracting  debts  while  owning  it, 
is  a  fraud  by  respondent  on  creditors  of  R.  R.  Smith. 
Bump,  on  Fraud.  Con.  [  Ed.  1872]  p.  82,  and  citations. 

W.  H.  Phelps  and  E.  0.  Brown  for  respondent. 

( 1 )  The  deed  made  to  defendant  by  R.  R.  Smith 
February  6,  1882,  was  not  a  voluntary  conveyance,  but 
was  made  in  pursuance  of  an  agreement  entered  into  in 
June,  1882,  which  equity  would  have  compelled  him 
to  execute,  although  said  Smith  was  in  embarrassed 
circumstances  at  the  time  he  made  the  deed.  This 
furnished  no  ground  for  the  complaint  on  the  part  of 
his  creditors,  since  he  had  only  done  what  equity 
would  have  compelled  him  to  do.  Dozier  v.  Matson,  94 
Mo.  328 ;  Payne  v.  Twyman,  68  Mo.  339  ;  Erwin  v. 
Holdermany  92  Mo.  333;  Bump  on  Fraud.  Con.  279; 
Despain  v.  Carter^  21  Mo.  336;  Waterman  on  Spec. 
Perf.,  sec.  187;  Hardesty  v.  HicJiardson,  41  Md.  617. 
( 2 )  At  the  time  the  debt  to  A.  H.  Caflfee  &  Co.  was 
contracted,  defendant  in  equity  was  entitled  to  a  deed, 
and  in  the  eye  of  the  chancellor  the  land  was  then  his. 
The  possession  had  already  passed  to  defendant,  the 
contract  price  paid,  and  a  deed  would  have  simply  been 
evidence  of  what  was  agreed  to,  and  ought  to  have  been 
done  in  June,  1882.  Dougherty  v.  Harsel^  91  Mo.  161 ; 
West  V.  Bundeyj  78  Mo.  407 ;  Anderson  v,  ShocJcley, 
82  Mo.  250.  ( 3 )  It  has  been  frequently  held,  and  the 
weight  of  authority  sustains  the  doctrine,  that,  where, 
as  in  this  case,  one  buys  land,  pays  the  purchase  price 
therefor,  and  enters  into  possession  thereof,  with  an 
agreement  that  a  deed  shall  be  made,  the  transaction  is 
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a  sale.  The  contract  being  executed  on  the  part  of 
the  vendee,  he  does  not  hold  under  his  vendor,  but 
adversely  to  hira.     Ridgeway  n.  Holloway^  69  Mo.  444. 

Sherwood,  J. — This  is  a  proceeding  in  equity, 
brought  to  set  aside,  as  fraudulent  as  against  creditors, 
a  deed  to  real  estate,  situate  in  Jasper  county,  execu- 
ted February  6,  1885,  by  R.  R.  Smith  to  his  father, 
Sanford  M.  Smith.  The  facts  developed  on  the  trial  in 
the  court  below  were  substantially  as  follows:  In 
June,  1882,  the  land  in  question  was  owned  by  R.  R. 
Smith,  he  having  acquired  the  same  from  his  mother ; 
said  R.  R.  Smith,  being  desirous  to  move  to  town  and 
engage  in  the  practice  of  his  profession,  sold  the  land 
to  his  father,  Sanford  M.  Smith,  for  seven  hundred 
dollars,  which  he  was  to  pay  by  buying  a  lot  in  Sarcoxie 
and  building  a  house  on  it  for  his  son,  this  defendant 
did,  and  had  the  lot  conveyed  to  his  son.  By  the  terms 
of  this  agreement,  the  defendant  was  to  and  did  in 
July,  1882,  enter  into  full  possession  of  said  land  and 
has  ever  since  been  in  the  open,  notorious,  peaceable, 
adverse,  exclusive  and  continuous  possession  thereof, 
claiming  and  using  the  same  as  his  own,  etc.  At  the 
time  the  defendant  and  his  son  entered  into  the  agree- 
ment to  sell  the  land  to  the  defendant,  said  R.  R. 
Smith  was  out  of  debt,  and  there  is  no  pretense  that 
insolvency  or  fraudulent  intent  on  the  part  of  the 
defendant  or  his  son,  R.  R.  Smith,  existed  in  June,  1882, 
at  the  time  the  contract  of  sale  was  made. 

In  pursuance  of  this  agreement  the  said  R.  R. 
Smith,  by  his  deed  dated  February  6,  1886,  conveyed 
this  land  to  the  defendant ;  he  did  not  call  on  his  son  for 
a  deed  before,  because  he  had  confidence  in  him,  and 
believed  that  he  would  comply  with  his  agreement  when 
called  on. 

On  the  fifth  of  March,  1885,  A.  H.  Caffee  &  Co. 
instituted  an  action  in  the  Jasper  circuit  courts  against 
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R.  R,  Smith  on  an  account  of  goods  sold  him  during 
the  years  1883  and  1884,  and  in  October  following  recov- 
ered judgment  thereon  for  two  hundred  and  sixty-nine 
dollars.  An  execution  was  issued  on  this  judgment,  and 
the  land  sold  as  the  property  of  R.  R.  Smith  and  pur- 
chased by  the  plaintiff  for  twenty-five  dollars.  The 
defendant  had  no  knowledge  of  the  existence  of  A.  H. 
Caffee  &  Go's,  debt  until  suit  was  brought  on  it. 

On  the  trial,  the  court  after  hearing  the  evidence 
in  the  cause  found  for  the  defendant  and  dismissed  the 
bill. 

The  defendant  being  placed  in  possession  of  the 
premises  in  question  by  R.  R.  Smith,  his  son,  in  accord-  • 
ance  with  a  valid  parol  agreement,  made  upon  a  valuable 
consideration,  and  at  a  time  when  R.  R.  Smith  was  not 
in  debt,  and  having  performed  that  agreement,  he 
acquired  such  an  equity  in  the  premises  as  would  have 
warranted  specific  performance  against  the  son  and  in 
favor  of  the  father.  Waterman  on  Specific  Perform., 
sees.  270,  272,  274,  275,  276 ;  Pry  on  Specific  Perform. 
180,  181 ;  2  Story  Eq.  Jur.  [  13  Ed.]  pp.  76-77. 

The  fact  that  the  son  afterwards  became  indebted 
to  plaintiff  cuts  no  figure  in  the  case,  as  the  equity  of 
the  father  became  vested,  and  the  subsequently  acquired 
right  of  the  creditor  could  not  divest  the  equity  of  the 
father ;  that  was  beyond  the  reach  of  the  creditor,  and 
the  son,  in  making  the  deed  to  the  father  in  1885,  only 
did  without  suit  what  a  court  of  equity  would  have 
compelled  with  suit.  This  view  is  fully  illustrated  in 
Dozier  v.  Matson^  94  Mo.  328 ;  Payne  v.  Twyman^  68 
Mo.  339 ;  Tarlt  v.  BanJc,  97  Mo.  13u.  Therefore, 
judgment  anirmea.     All  concur. 
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The  State  v.  Guest,  Appellant. 

Larceny:  bvidencb  sufficient  to  support  verdict.  The  evidence 
in  this  case  examined  and  held  to  support  a  conviction  of  larceny 
from  a  dwelling  house. 

Appeal  from  Howell  Circuit  Court. — Hon.  J.  F.  Hale, 

Judge. 

Affirmed. 

W.  N.  Evans  and  J.  H,  WinningJiam  for  appellant. 

John  M.  Wood^  Attorney  General,  for  the  State. 

( 1 )  The  indictment  is  drawn  under  section  13()9, 
Revised  Statutes,  1879,  and  is  sufficient.  State  v. 
Leedy,   95  Mo.   7ff;  State  v.   Butterjield,  75  Mo.   297. 

( 2 )  The  instructions  given  by  the  court  fully,  fairly 
and  correctly  submitted  the  law  of  the  case  to  the  jury. 
State  D.  Leedy^  95  Mo.  76 ;  Slate  t).  Kennedy^  88  Mo. 
841 ;  State  v.  Castor,  93  Mo.  242 ;  State  v.  Butterfield, 
75  Mo.  297 ;  State  v.  Brown,  75  Mo.  317 ;.  State  t). 
Talbott,    73    Mo.    347 ;  State   v.    Owens,   79  Mo.    619. 

(3)  There  is  only  one  objection  to  the  admission  of 
testimony,  and  no  reason  is  assigned  or  specified  for  that 
objection.  (4)  The  testimony  taken  altogether  shows 
clearly  that  the  defendant  took  the  property  as  charged 
in  the  indictment. 

Brace,  J, — The  defendant  was  convicted  of  larceny 
from  a  dwelling  house  and  sentenced  to  the  penitentiary 
for  two  years.  The  indictment  charged  him  '*with 
stealing  one  suit  of  clothes  of  the  value  of  fifteen  dol- 
lars, and  one  silver  ring  of  the  value  of  eight  dollars, 
the  goods  and  chattels  of  B.  E.  McLaughlin  then  and 
there  being  contained  in  the  dwelling  house  of  one 
Reese  Beavers." 
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The  following  is  all  the  evidence  in  the  case  : 
R.  Beavers  testified :  '*  I  live  at  Horton,  in  Howell 
county,  Missouri;  know  John  Guest  and  B.  E. 
McLaughlin  ;  about  one  year  ago  Guest  and  McLaughlin 
came  to  my  house  to  get  board ;  I  took  them  both  ;  they 
were  at  work  in  the  logging  business ;  Guest  was  at 
work  for  McLaughlin ;  about  six  months  ago  Guest  left 
and  went  somewhere  else  to  work,  and  McLaughlin 
remained  at  my  house ;  about  the  nineteenth  day  of 
February,  1887,  John  Guest  came  back  to  my  house  and 
said  he  wanted  to  stay  all  night  with  me  ;  I  told  him  he 
could  stay,  and  he  and  McLaughlin  both  stayed  in  the 
same  room — the  room  that  McLaughlin-  had  occupied 
all  the  time  ;  next  morning  the  defendant,  John  Guest, 
went  out  with  McLaughlin,  and  McLaughlin  hitched  up 
his  team  and  went  to  work ;  then  Guest  came  back  and 
went  into  the  room  where  he  and  McLaughlin  had  slept 
the  night  before,  and  soon  after  I  went  in  after  him,  but 
he  had  gone  out  at  the  back  door  and  I  did  not  see  him 
any  more  that  day ;  I  did  not  know  that  anything  was 
missing  until  McLaughlin  came  home  that  night,  when 
he  claimed  he  had  missed  his  clothes  ;  McLaughlin  that 
night  went  after  Guest  and  came  back  with  him  next 
day ;  Guest  did  not  have  on  the  clothes  of  McLaughlin 
when  they  came  back,  but  McLaughlin  had  them  under 
his  arm,  and  when  Guest  was  asked  why  he  took  the 
clothes  he  said  he  did  not  know  ;  1  do  not  know  of  my 
own  knowledge  that  the  clothing  was  taken  without  the 
knowledge  or  consent  of  the  owner,  McLaughlin,  neither 
do  I  know  whether  they  were  taken  out  of  my  dwelling 
house  or  not  by  Guest ;  I  had  seen  the  clothing  in  the 
house  the  day  before  they  were  said  to  have  been  taken, 
but  don't  know  of  my  own  knowledge  when  they  were 
taken, or  by  whom  ;  the  house  I  speak  of  is  my  dwelling 
house  in  Horton,  Howell  county,  Missouri." 

James  Bohannon  testified*  ''I  live  at  Horton,  in 
Howell  county,  Missouri ;  I  know  John  Guest  and  B.  E. 
McLaughlin;  about  eight  o'clock  on  the  night  of  the 
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nineteenth  of  February,  1887, 1  started  from  Horton  with 
B.  E.  McLaughlin,  and  about  twenty -eight  miles  from 
there  the  next  day  abont  noon  I  found  Guest  in  Douglas 
county.  He  had  on  a  suit  of  clothes  that  I  knew  were 
some  clothes  McLaughlin  had  owned,  and  also  a  finger 
ring  that  I  had  seen  McLaughlin  with,  and  the  Initial 
letters  of  McLaughlin's  name  had  been  about  rubbed  oflf 
of  the  ring.  When  McLaughlin  asked  Guest  why  he 
took  the  clothes,  he  ( Guest )  said :  '  I  did  not  want  to 
go  to  my  father's  with  my  old  dirty  clothes  on.  I 
wanted  to  look  a  little  better  than  that.'  Guest  did  not 
have  the  ring  with  him  when  we  first  saw  him,  but  when 
asked  about  it  said  it  was  at  his  father's,  and  went  and 
got  it  and  gave  it  to  McLaughlin.  The  suit  of  clothes 
were  worth  about  fourteen  dollars,  and  tlie  finger  ring 
worth  about  two  dollars  and  fifty  cents,  but  McLaughlin 
claimed  it  cost  him  eight  dollars.  I  did  not  hear 
Guest  say  where  he  got  the  ring  or  the  clothes,  and  I 
don't  know  of  my  own  knowledge  that  he  got  them  in 
the  dwelling  house  of  Mr.  Beavers,  or  in  Howell  county ; 
neither  do  I  know  that  he  took  them  without  the  consent 
of  the  owner,  McLaughlin." 

The  only  question  in  the  case  worthy  of  considera- 
tion is  whether  the  evidence  is  suflScient  to  support  the 
verdict,  and  we  are  all  of  the  opinion  that  it  is.  There- 
fore the  judgment  is  affirmed. 
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DAMAGES.  In  an  action  for  damages  for  personal 
injuries  compensation  may  be  allowed  for  expenses  incurred  for 
nursing,  where  there  is  evidence  that  plaintiff  was  in  bed  for  five 
mouths  and  was  nursed  by  ladies  about  the  house  who  were  con- 
stant in  their  attendance.  The  jurors  may  measure  the  value  of 
such  services  by  their  own  knowledge  and  experience,  and  detailed 
proof  of  their  value  is  not  required. 

JJ.     : .    One  exercising  ordinary  care  in  crossing  a  street, 

who  is  injured  by  a  train  of  cars  because  of  the  failure  of  the  rail- 
road company  to  ring  the  bell,  or  have  a  man  stationed  on  the  cai' 
furthest  from  the  engine  to  give  danger  signals,  or  to  keep  a  watch- 
man at  the  street  crossing,  as  required  by  ordinance,  is  entitled  to 
recover ;  and  it  makes  no  difference  whether  the  injury  was 
caused  by  two  or  more  of  such  negligent  acts  or  by  one. 

4.  : .  Plaintiff  cannot  recover  in  an  action  for  negli- 
gence where  his  own  negligence  contributed  with  that  of  the 
defendant  to  produce  the  injury. 

5.  ■  : .    Where  the  witnesses  are  of  equal  credit,  positive 

evidence  that  a  signal  was  given  is,  as  a  general  rule,  of  more 
weight  than  that  of  witnesses  who  say  they  did  not  hear  it.  But 
much  depends  upon  the  position,  attention  and  credibility  of  the 
witnesses,  and  the  ultimate  question,  whether  the  signal  was 
given  or  not,  is  one  of  fact  for  the  jury. 

6.  :  VIOLATION  OP  OEDiNANCK.  The  failure  of  a  railroad  com- 
pany to  keep  a  flagman  at  a  street  crossing  to  give  danger  signals, 
as  required  by  ordinance,  is  negligence  per  se. 

Appeal  from  St.   Louis  City  Circuit   Court, — Hon. 
L.  B.   Valliant,  Judge. 

Affirmed. 

Bennett  Pike  and  Henry  O.  Herbel  for  appellant. 

(1)  The  court  erred  in  giving  the  instructions 
asked  by  plaintiff.  Milburn  v.  Railroad^  86  Mo.  109  ; 
Stepp  V.  Railroady  85  Mo.  226 ;  Kelly  v.  Railroad,  75 
Mo.  141 ;  Smith  v.  Hardesty^  31  Mo.  412 ;  Btcrt  v.  Rail- 
road,  94  Mo.  256 ;  Bowling  v.  Allen,  88  Mo.  299 ;  Rail- 
road V.  State,  31  Md.  357;  s.  c,  100  Am.  Dec.  71; 
Henze  v.  Railroad,  71  Mo.  638 ;  Isaacs  o.  SkrainJca,  95 
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Mo.  617 ;  MatJdason  v.  Mayer,  90  Mo.  685.  ( 2 )  The 
verdict  is  against  and  unsupported  by  the  evidence,  and 
should,  therefore,  have  been  set  aside. 

A.  R.  Taylor  for  respondent. 

( 1 )  The  point  that  the  first  instruction  given  for 
plaintiflf,  as  to  the  burden  of  proof,  is  erroneous  is 
clearly  untenable.  Petty  v.  Railroad,  88  Mo.  306; 
Donovan  v.  Railroad,,  89  Mo.  147 ;  Thorpe  v.  Railroad, 
89  Mo.  656.  (2)  Whilst  it  may  be  true,  that,  as  to  the 
value  of  services  involving  science  and  skill,  an  opinion 
of  an  expert,  as  to  value,  is  necessary  proof,  yet  in 
services  comraonly  rendered  by  all  mankind,  such  as 
nursing  the  sick,  one  man  is  supposed  to  know  as  much 
on  the  subject  as  another.  In  the  language  of  this 
court,  the  value  of  such  services  *'may  be  measured  by 
the  experience  and  judgment  of  the  jury,"  without 
proof  of  value.  Parsons  v.  Railroad,  94  Mo.  296; 
Nagel  v.  Railroad^  75  Mo.  666.  ( 3 )  The  criticism  of 
the  third  instruction  given  for  plaintiflf  is  wholly  with- 
out merit.  If  plaintiflf  was  free  from  fault,  any  negli- 
gent act  of  defendant  directly  contributing  to  plaintiflf 's 
injury  renders  defendant  liable.  McDermoit  v.  Rail- 
road, 87  Mo.  301.  (4)  Even  if  there  was  no  require- 
ment in  either  the  third  or  fourth  instruction,  that 
plaintiflf  should  have  been  in  the  exercise  of  ordinary 
care,  still  as  the  question  of  plaintiflf 's  care  was  sub- 
mitted to  the  jury  fully  in  defendant's  instruction 
number  2,  and  as  the  instructions  are  to  read  as  a 
whole,  this  could  be  no  error.  Owens  v.  Railroad,  96 
Mo.  181,  overruling  Sullivan  •».  Railroad,  88  Mo,  182, 
followed  by  Dougherty  v.  Railroad,  97  Mo.  661. 

Black,  J.— This  is  a  personal  damage  suit.  Plain- 
tiflf was  a  driver  of  a  hose  carriage  connected  with  the 
fire  department  of  the  city  of  St.  Louis.     He  and  others 
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in  charge  of  the  hose  were  going  north  on  Summit 
street.  The  defendant's  road  crosses  this  street,  there 
being  four  or  five  tracks  at  the  crossing,  which  run  in 
an  east  and  west  direction.  As  the  plaintiff  attempted 
to  go  over  the  crossing,  a  train  of  box  and  flat  cars 
backed  in  from  the  west  and  struck  his  team  and  car- 
riage. He  was  thrown  from  his  seat  and  received  severe 
and  permanent  injuries,  one  of  them  being  a  broken 
leg.  The  cause  of  action  is  based  upon  a  violation  of 
certain  ordinances  which  make  it  the  duty  of  defendant 
to  have  a  watchman  at  crossings  like  the  one  in  question 
to  display  a  signal  flag  ;  to  constantly  sound  the  engine 
bell  when  the  train'is  moving ;  to  have  a  man  stationed 
on  top  of  the  car  furthest  from  the  engine,  when  the 
train  is  backing,  to  give  danger  signals';  and  to  have 
the  train  well  manned  with  experienced  brakemen  at 
their  posts. 

Undisputed  evidence  shows  that  the  gates  at  the 
crossing  were  up  at  the  time  of  the  accident,  that  there 
was  no  flagman  present,  and  that  a  caboose  car  stood 
on  one  track  so  as  to  obstruct,  to  some  extent,  a  view 
of  the  backing  train.  Other  evidence  for  the  plaintiff 
tends  to  show  that  he  was  driving  his  team  at  a  walk  or 
slow  trot ;  that  he  exercised  due  care ;  that  there  was  no 
man  on  the  car  furthest  from  the  engine,  and  that  the 
bell  was  not  ringing.  The  defendant's  evidence  tends 
to  show  a  full  compliance  with  the  ordinances  in  the 
last-mentioned  respects.  The  accident  occurred  during 
a  strike  by  the  defendant's  employes,  and  a  number  of 
strikers  and  policemen  were  at  the  crossing.  There  is 
evidence  to  the  effect  that  four  or  five  persons  shouted 
to  plaintiff  to  stop  when  he  was  fifty  feet  from  the 
tracks,  but  that  he  went  on,  seeming  to  think  the  train 
was  not  close  enough  to  catch  him.  Plaintiff  says  no 
one  hallooed  to  him  until  just  as  the  train  struck  his 
carriage,  and  in  this  he  is  corroborated  by  two  persons 
who  were  on  the  hose  carriage. 
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1.  Of  the  instructions  given  at  the  request  of  the 
plaintiff  the  first  is,  that  the  burden  of  proving  negli- 
gence of  defendant,  as  alleged  in  the  petition,  is  upon 
the  plaintiff,  and  the  burden  of  proving  negligence,  as 
alleged  in  the  answer,  is  upon  the  defendant.  That  this 
instruction  asserts  correct  propositions  of  law  in  the 
abstract  is  conceded  ;  but  the  objection  to  it  is,  that  it 
deprived  defendant  of  the  benefit  of  evidence  offered  by 
the  plaintiff,  tending  to  show  contributory  negligence 
on  his  part.  There  was  some  evidence  introduced  by 
the  plaintiff  having  some  tendency  to  show  he  might 
have  seen  the  approaching  cars,  and  that  he  attempted 
to  cross  the  track  when  he  should  have  stopped.  There 
is  nothing,  however,  in  the  instruction  which  deprives 
the  defendant  of  the  benefit  of  this  evidence.  It  does 
not  say  that  the  defendant  must  show  contributory 
negligence  by  the  evidence  of  witness,  introduced  by 
itself.  The  jury  are  left  to  determine  the  question  from 
all  the  evidence,  no  matter  by  whom  offered. 

2.  The  instruction  concerning  damages  allowed, 
among  other  things,  a  fair  compensation  *'for  any 
expenses  necessarily  incurred  by  plaintiff  for  medical 
attention  and  nursing."  The  objection  is  that  there  is 
no  evidence  of  any  expenses  incurred  for  nursing.  The 
plaintiff  was  in  bed  for  five  months,  and,  according  to 
the  evidence  of  the  surgeon,  was  nursed  by  the  ladies 
about  the  house,  who  were  constant  in  their  attendance, 
relatives,  he  thinks.  There  is  no  other  evidence  upon 
the  subject.  This  case  is  quite  unlike  that  of  Duke  r>. 
Railroad^  99  Mo.  347.  There  the  jury  was  told  that,  if 
plaintiff  ''expended  large  sums  of  money  for  profes- 
sional services,  physicians  and  nurses,  also  for  drugs  and 
medicines,"  then  she  could  recover  therefor.  She  had 
been  treated  and  cared  for  at  a  hospital,  and  there  was 
not  a  word  of  evidence  as  to  any  of  the  alleged  outlays. 
Here  there  is  express  proof  as  to  the  amount  of  the  sur- 
geon's bill.    The  only  question  is  as  to  nursing.    The 
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time  during  which  the  plaintiflf  liad  and  required  nurs- 
ing is  suflBciently  fixed,  and  the  only  want  of  evidence 
is  as  to  the  value.  Jurors  may  well  be  presumed  to  be 
reasonably  familiar  with  the  value  of  such  services,  and 
they  may  measure  the  same  by, their  own  knowledge 
and  experience.  It  has  never  been  the  practice  to  enter 
upon  detailed  proof  upon  this  element  of  damages  in 
suits  of  the  character  of  the  present  one.  The  plaintiflf 
is  crippled  for  life,  and  the  judgment  for  fifty-seven 
hundred  and  fifty  dollars  cannot  be  said  to  be  excessive. 
Under  these  circumstances,  the  judgment  ought  not  to 
be  reversed  on  the  objection  now  being  considered. 

3.  By  the  third  instruction  the  jurors  were  told 
that,  if  defendant  failed  to  have  a  watchman  stationed 
at  the  crossing,  and  if  plaintiflf,  while  exercising  care 
in  driving  across  the  same,  was  injured  by  a  collision 
with  a  train  of  the  defendant's  cars,  ^'and  if  the  fail- 
ure to  keep  said  watchman  directly  contributed  to  cause 
plaintiflf  to  be  injured,  then  plaintiflf  is  entitled  to 
recover."  If  this  instruction  allowed  a  recovery  in  the 
event  that  defendant's  negligence  contributed  with  neg- 
ligence of  the  plaintiflf  to  produce  the  injury,  then  it 
would  be  radically  wrong,  but  it  asserts  no  such  a  prop- 
osition. By  this  very  instruction,  as  well  as  one  given 
at  the  request  of  the  defendant,  the  jury  must  have 
found  that  plaintiflf  was  exercising  ordinary  care  before 
there  could  be  a  finding  for  him.  Other  grounds  of 
recovery,  namely,  failure  to  ring  the  bell  and  to  have  a 
man  on  the  car  furthest  from  the  engine  to  give  danger 
signals,  were  presented  by  other  instructions.  If  a  fail- 
ure to  comply  with  the  ordinances  in  these  respects,  or 
either  of  them,  and  a  failure  to  have  a  watchman  at  the 
crossing,  combined  in  producing  the  injury,  then  plain- 
tiff was  entitled  to  recover.  The  instruction  means  this, 
and  nothing  more,  for  it  is  clearly  stated  that  to  recover 
he  must  have  been  using  ordinary  care.  If,  without 
fault  of  the  plaintiflf,  he  should  be  injured  by  the  joint 
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negligence  of  defendant  and  a  third  person,  he  would 
have  a  cause  of  action  against  the  defendant.  For  a 
much  stronger  reason  may  the  plaintiff  recover  where 
he  is  injured  by  two  or  more  negligent  acts  of  the 
defendant. 

4.  Witnesses  on  the  part  of  the  plaintiff  testified 
that  they  did  not  hear  the  bell  of  the  engine,  whilst  those 
for  the  defendant  testified  in  positive  terms  that  it  did 
ring.  With  this  negative  evidence  on  the  side  of  the 
plaintiff,  and  the  positive  evidence  on  the  side  of  the 
defendant,  the  contention  is  that  defendant's  evidence 
should  have  prevailed,  and  the  court  erred  in  submit- 
ting this  question  to  the  jury.  Isaacs  v.  Skrainka^  95 
Mo.  517,  states  the  true  rule,  namely,  where  the  wit- 
nesses are  of  equal  credit,  the  positive  evidence  that 
the  bell  was  ringing  is,  as  a  general  rule,  entitled  to 
more  weight  than  that  of  witnesses  who  say  they  did 
not  hear  it.  Much  depends  upon  the  situation  and 
position  of  the  witnesses  and  the  attention  they  were 
giving  at  the  time.  All  these  matters  a©d  the  credit  to 
be  given  to  the  witnesses  were  questions  for  the  jury  to 
consider,  and  the  ultimate  question  whether  the  bell 
was  ringing  or  not  was  one  of  fact,  and  was  properly 
submitted  to  the  jury. 

5.  The  evidence  shows  beyond  all  controversy  that 
there  was  no  flagman  at  the  crossing,  and  this  violation 
of  the  ordinance  was  negligence  per  se.  A  flagman  at 
his  post  and  in  the  performance  of  his  duty  would 
doubtless  have  avoided  the  calamity.  The  real  ques- 
tion of  fact  in  the  case  was  whether  plaintiff  was  guilty 
of  contributory  negligence.  The  evidence  on  this  ques- 
tion is  voluminous  and  conflicting ;  the  instructions 
given  at  the  request  of  the  defendant  are  full  and  fair, 
and  those  given  at  the  request  of  the  plaintiff  proceed 
upon  the  hypothesis  that  he  was  using  ordinary  care. 
The  real  question  in  the  case  was  fairly  submitted,  and 
the  judgment  should  be  and  is  affirmed.  The  other 
judges  concur. 
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The  State  v.  Elvins,  Appellant. 

1.  Felonious  Shooting :  indictment.  An  indictment  under  Revised 
Statutes,  1879,  section  1262,  for  shooting  at  a  person  with  intent  to 
kill,  examined  and  approved. 

2.     :  PRACTICE :  EVIDENCE.    On  a  trial  for  felonious  assault  hy 

shooting  with  intent  to  kill,  what  was  said  and  done  by  the 
defendant  within  a  few  minutes  before  the  shooting  is  competent 
in  evidence  as  a  part  of  the  rea  gestcB,  and  as  showing  the  state  of 
feeling  between  the  defendant  and  the  person  assaulted. 

8.     :  : .    In  such  case,  evidence  offered  by  the 

defendant  that  he  was  a  fine  shot  is  irrelevant  and  incompetent. 

4.  Fraoticey  Criminal:  exceptions:  instructions.  Exceptions  to 
the  action  ^f  the  trial  court  stand  upon  the  same  footing  in  crimi- 
nal as  in  civil  cases,  and,  where  no  exceptions  are  saved  to  the 
giving  of  instructions  in  a  criminal  case,  they  will  not  be  reviewed 
in  the  appellate  court. 

5.  •: :  REMARKS  OF  COUNSEL.  The  remarks  of  the  prosecuting  attor- 
ney, in  his  closing  argument  on  the  trial  of  a  charge  of  assault  with 
intent  to  kill,  that  *'  these  assaults  with  intent  to  kill  are  becoming 
too  common  in  this  country  and  in  Southeast  Missouri,"  are  within 
the  line  of  legitimate  argument,  and  do  not  constitute  error. 

6. :  verdict.    A  verdict  of  guilty  as  charged  in  the  indictment, 

and  assessment  of  punishment  at  imprisonment  in  the  penitentiary 
for  the  term  of  three  years  is  sufficient  upon  a  trial  for  felonious 
assault.  Revised  Statutes,  1879,  section  1927,  only  requires  that 
the  verdict  specify  the  degree  of  the  offense  where  it  is  inferior  to 
that  charged  in  the  indictment. 

Appeal  from  St.  Francois  Circuit  Court. — Hon.  J.  D. 
Fox,  Judge. 

Affirmed. 

No  brief  for  appellant. 

John  M.  Wood^  Attorney  General,  for  the  State. 

(1)  The  previous  conduct  of  defendant  in  the 
saloon,  and  what  was  said  and  done  by  him  and  the 
prosecutor  during  this  altercation,  and  defendant's 
declaration,  upon  being  put  out  of  the  saloon,  that  he 
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would  go  down  home  and  get  his  Winchester,  were 
admissible  in  evidence.  The  altercation  was  "the 
beginning,  and,  therefore,  a  part,  of  the  controversy 
which  led  to,  and  resulted  in,  the  shooting."  Besides, 
it  was  admissible  for  the  purpose  of  showing  malice  and 
the  state  of  feeling  existing  between  the  parties.  State 
V.  Forsythe,  89  Mo.  667 ;  State  v.  Nugent,  71  Mo.  136 ; 
State  V.  Testerman^  68  Mo.  408 ;  State  v.  Hoffman,  78  Mo. 
266 ;  State  v.  Dickson,  78  Mo.  438 ;  State  v.  Greenwade, 
72  Mo.  298 ;  State  v.  Malily,  68  Mo.  316.  This  statement 
made  by  defendant,  that  he  would  go  down  home  and 
get  his  Winchester,  which  was  communicated  to  Flynn, 
the  prosecutor,  was  admissible.  State  v.  Adams,  76 
Mo.  366  ;  State  v.  Elkins,  63  Mo.  169  ;  State  «.  McNaUy, 
87  Mo.  644.  (2)  Proof  offered  to  be  produced  by 
defendant  that  he  was  a  lirst-class  shot  was  clearly 
irrelevant,  and  properly  excluded.  (3)  The  indict- 
ment is  drawn  under  section  1262,  Revised  Statutes, 
1889,  and  is  sufficient.  State  v.  Burk,  89  Mo,  636 ;  State 
V.  Jones,  86  Mo.  623. 

Sherwood,  J. — Indictment  under  section  1262, 
Revised  Statutes,  1879,  omitting  formal  parts,  as 
follows : 

"That  Ralph  Elvins  on  the day  of  March, 

1886,  at  and  in  the  county  of  St.  Francois  and  state  of 
Missouri,  in  and  upon  one  Barney  Flynn,  feloniously, 
on  purpose  and  of  his  malice  aforethought,  did  make  an 
assault,  and  did  then  and  there,  on  purpose  and  of  his 
malice  aforethought,  feloniously  shoot  at  him,  the  said 
Barney  Flynn,  with  a  certain  Winchester  rifle,  loaded 
with  powder  and  leaden  balls  which  he,  the  said  Ralph 
Elvins,  then  and  there  held  in  both  his  hands,  with 
intent  then  and  there  the  said  Barney  Flynn,  on  pur- 
pose and  of  his  malice  aforethought,  feloniously  to  kill 
and  murder ;  against  the  peace  and  dignity  of  the  state. 

''Merrill  Pipkin, 
**  Prosecuting  Attorney." 
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The  testimony  shows  that  about  eleven  o'clock  on 
the  night  of  the  thirteenth  of  March,  1886,  defendant 
became  engaged  in  a  difficulty  in  Barney  Flynn's 
saloon,  in  St.  Francois  county,  Missouri,  with  a  man 
by  the  name  of  Edwards ;  and  also  attempted  to  raise  a 
disturbance  with  some  other  parties  who  were  in  the 
saloon  playing  .cards  at  the  time.  Flynn,  the  saloon 
keeper,  in  trying  to  keep  him  quiet,  became  engaged  in 
an  altercation  with  him,  and  finally  put  him  out  of  the 
saloon  and  closed  the  door.  After  he  was  put  outside, 
Seward  Burke,  one  of  the  witnesses,  tried  to  get  him  to 
go  home,  but  he  insisted  on  going  up  town.  In  speak- 
ing to  him  about  the  trouble  he  had  had,  Burke  said  to 
him,  ''he  might  have  killed  you  and  you  might  have 
killed  him  ; "  and  then  defendant  said  :  "If  that  is  the 
case  I  will  go  down  home  and  get  my  Winchester." 
He  then  went  home,  got  his  Winchester  rifle,  came 
back  to  the  saloon,  pushed  open  the  door,  and,  putting 
his  gun  in  at  the  opening,  shot  at  Barney  Flynn  once 
or  twice.  Flynn  had  been  told  by  Burke  that  defend- 
ant had  gone  to  get  his  Winchester,  and  when  he 
returned  he  had  his  gun  ready  to  defend  himself,  and 
both  shot  at  about  the  same  time.  The  trial  resulted  in 
the  defendant  being  found  guilty  and  his  punishment 
assessed  at  three  years'  imprisonment  in  the  peniten- 
tiary. Being  sentenced  accordingly,  he  appeals  to  this 
court. 

There  was  no  appearance  of  counsel  for  defendant 
in  this  court,  either  by  brief  or  otherwise  ;  but  comply- 
ing with  our  statutory  duty  we  have  carefully  read  the 
record  to  see  if  reversible  error  occurred  during  the 
trial  of  the  cause,  or  in  proceedings  subsequent  thereto, 
with  the  following  results  : 

I.  The  indictment,  to  which  objection  was  taken  by 
motion  in  arrest,  is  in  all  respects  sufficient  and  in 
accordance  with  approved  precedents. 

II.  The  testimony  fully  sustains  the  verdict.  And 
testimony  was  perfectly  competent  to  show  how  the 
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quarrel  began,  and  all  that  was  said  and  done  about  it 
by  defendant  up  to  the  time  when  a  few  minutes  there- 
after he  fired  the  shot  which  caused  the  present  accusa- 
tion. Such  testimony  was  part  of  the  res  gestae^  and . 
besides  it  went  to  show  the  state  of  feeling  defendant 
had  towards  Plynn.  State  v.  Forsythe^  89  Mo.  667; 
Btate  V.  Emery,  76  Mo.  848  ;  State  'O.  McNally,  87  Mo. 
644,  and  cases  cited.  But  testimony  offered  on  behalf 
of  the  defendant  that  he  was  a  fine  shot  had  no  bear- 
ing or  relevancy  whatever. 

III.  There  were  no  exceptions  saved  to  the  giving 
of  any  instructions,  and  they  need  not  be  considered  for 
that  reason,  as  exceptions  to  the  action  of  a  trial  court 
stand  upon  the  same  plane  in  criminal  cases  as  in  civil, 
as  the  statute  provides  and  this  court  has  oftentimes 
decided.  But,  nevertheless,  we  have  read  them  and 
find  them,  speaking  in  a  general  way,  to  lay  down  the 
law  in  a  manner  frequently  approved  by  this  court  in 
this  class  of  cases,  and  the  instruction  in  relation  to 
self-defense  was  in  accordance  with  the  rulings  of  this 
court  in  a  number  of  instances.  State  v,  OUmore,  25 
Mo.  564 ;  Slate  v.  Partlow,  90  Mo.  608 ;  State  v.  Berkley^ 
92  Mo.  41 ;  State  v.  Parker,  96  Mo.  382 ;  State  v.  Herrell, 
97  Mo.  105.  There  is  no  ground  of  complaint,  there- 
fore, on  this  score. 

IV.  The  language  of  the  prosecuting  attorney  in 
the  closing  argument,  to  which  objection  was  made, 
was  this :  '^  Gentlemen  :  You  know  that  these  assaults 
with  intent  to  kill  are  becoming  too  common  in  this 
country  and  in  Southeast  Missouri."  There  was  noth- 
ing in  this  language  meriting  any  rebuke  whatever ;  it 
was  strictly  within  the  line  of  legitimate  argument. 

V.  Lastly,  the  verdict  of  the  jury  was : 

*'  We  the  jury  find  the  defendant,  Ralph  Elvins, 
guilty  as  he  stand  charged  in  the  indictment  and  assess 
his  punishment  at  imprisonment  in  the  penitentiary  for 
the  teym  of  three  years. 

"  CJeo.  L.  Cooley,  Foreman." 
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This  verdict  was  proper  in  form  nnder  the  provis- 
ions of  section  1927,  Revised  Statutes,  1879,  which  only 
requires  that  the  verdict  should  specify  the  degree  of 
the  offense,  where  it  is  inferior  to  that  charged  in  the 
indictment.  State  v.  Matrassey^  47  Mo.  295 ;  State  v. 
Steptoe,  66  Mo.  640. 

Therefore,  judgment  affirmed.  All  concur,  but 
Barclay,  J.,  absent. 


Cravens  et  al.,  Appellants^  v.  Rodgers. 

Oarriers  of  Passengers :  discrimination  :  pubuo  pouct.  The 
owner  of  an  omnibus  line,  who  has  made  an  approach  to  a  railroad 
platform  under  an  oral  agn^eement  with  the  agent  of  the  railroad 
company  that  he  should  have  its  exclusive  use,  cannot  limit  the 
teams  of  a  competing  line  to  other  parts  of  the  platform  at  which 
the  chance  of  obtaining  passengers  is  not  so  good,  and  to  which  in 
dry  weather  vehicles  can  be  driven  with  some  difficulty,  while  in 
wet  weather  it  is  very  hard  to  do  so. 

: : :  constitution.    The  agreement  to  give  the 


exclusive  privilege  is  against  public  policy  and  the  spirit  of  the 
state  constitution  (art.  12,  sec.  28),  which  prohibits  *' discrimi- 
nation in  charges,  or  facilities  in  transportation,  *  •  •  between 
companies  and  individuals,  or  in  favor  of  either." 

Appeal  from  Daviess  Circuit  Court.— Ro^.  C.  H.  S. 
Goodman,  Judge. 

Affirmed. 

Hicklin  &  Tales  tor  appellants. 

( 1 )  The  railroad  had  the  power  to  authorize  Haynes 
to  build  platform  for  his  exclusive  use.  2  Redfield, 
Bail  ways  [3  Ed.]  sec.  184,  pp.  225-6;  1  Redtield,  Rail- 
ways, sec.  27,  p.  93,  par.  2.     The  exercise  of  the  license 
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is  neither  a  monopoly  nor  an  infraction  of  public  policy. 
Richmond  v.  Railroad,  26  Iowa,  191.  (2)  If  the 
Haynes  platform  occupied  all  the  ground  south  of  the 
platform  at  depot  on  which  carriages  could  approach 
for  passengers,  so  that  respondents  would  have  to  go  on 
Haynes'  platform  or  be  excluded  from  railroad  plat- 
form, then  respondents  would  have  a  right  equal  with 
appellants  to  go  upon,  and  occupy,  the  Haynes  plat- 
form. 4  Fed.  Rep.  284.  But  the  evidence  shows  there 
was  a  space  of  thirty  feet,  immediately  west  of  the 
Haynes  platform,  about  as  favorable  for  getting  passen- 
gers as  the  space  covered  by  the  Haynes  platform ;  and, 
except  in  times  of  mud,  could  be  occupied  by  respond- 
ents with  their  carriages  with  comparative  ease  and 
comfort.  Appellants,  in  a  spirit  of  fairness,  offered' 
their  thirty  feet  of  platform  to  respondents  to  be  enjoyed 
in  common,  provided  respondents  would  add  ten  feet  of 
platform  on  the  west  end  of  appellants'  platform,  but 
this  reasonable  oflEer  was  refused.  The  right  to  the 
exclusive  use  of  the  platform,  acquired  by  Haynes  from 
the  railroad,  was  acquired  by  appellants  from  Haynes. 
Respondents  desire  to  invoke  the  primeval  rules  of 
property,  by  which  all  things  were  free  tx)  all  persons, 
by  which  labor  bestowed  on  a  chattel,  or  a  rude  home, 
in  fashioning  it  to  the  fancy  and  comfort  of  the  occu- 
pant, would  be  lost  by  laying  the  chattel  down,  or 
turning  the  back  on  the  home,  to  be  enjoyed  ty  the 
next  man  who  happened  to  come  that  way,  till  the 
results  of  such  a  system  were  regarded  as  a  hardship  on 
the  provident  man,  when  the  system  was  changed,  s^  as 
to  allow  each  man  to  permanently  enjoy  the  fruits  of  Ms 
own  care  and  industry.  If  a  man,  by  proper  permission, 
puts  up  a  hitching  post  in  front  of  his  dwelling  or  plaoa 
of  business,  on  a  public  street,  does  not  the  use  of  thi 
post  belong  exclusively  to  him  who  put  it  up,  there  bein^ 
ample  room  for  others  to  erect  a  like  convenience  ?  i 

Rush,  Alexander  &  Stephens  for  respondent. 
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Brace,  J. — This  is  an  action  to  enjoin  defendants 
from  using  a  platform  at  a  railroad  depot.  Plaintiffs 
allege  in  their  petition  that  as  owners  they  are  engaged 
in  operating  a  bus,  hack  and  carriage  line  between  the 
city  of  Gallatin  and  the  depot  of  the  Chicago,  KoclT 
Island  and  Pacific  railroad,  distant  about  a  half  mile 
from  said  city,  and  that  defendants  also  own  and 
operate  a  similar  line  between  said  city  and  said  depot. 

"  That  one  Scott  T.  Haynes,  on  or  about  the day 

of  Nov^ember,  1883,  while  he  was  engaged  in  operating 
the  said  line  now  owned  and  operated  by  said  plain- 
tiffs, made  and  constructed  by  and  with  the  consent 
of  the^hicago.  Rock  Island  and  Pacific  Railroad 
Company  ( which  said  railroad  company  plaintiffs  aver 
is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  state  of  Missouri,  which  on  said  day  last 
aforesaid  operated  and  controlled,  and'  now  operates 
and  controls,  the  railroad  on  which  said  depot  is  situ- 
ate \  a  platform  of  wood  and  stone,  at  great  expense 
to  him  the  said  Scott  T.  Haynes,  beginning  about  ten 
feet  west  of  the  west  end  of  said  depot,  extending  west 
about  thirty  feet  along  and  adjoining  to  the  platform 
constructed  and  maintained  by  the  said  railroad  com- 
pany for  the  accommodation  of  passengers,  and  south  • 
about  twenty-three  feet  from  the  said  platform  so  con- 
structed by  the  said  railroad  company.  That  the  said 
platform,  constructed  by  the  said  Haynes  aforesaid,  was 
made  upon  the  ground  of  the  said  railroad  company 
with  their  full  knowledge  and  express  consent,  for  the 
especial  use  of  him,  the  said  Haynes,  and  none  other,  in 
order  that  his  teams  and  vehicles  might  have  a  place  on 
'which  to  back  nv  to.  or  approach,  the  said  platform  at 
the  said  depot  for  the  reception  of  i)as8engers  and  bag- 
gage, free  of  mud,  and  a  heavy  grade. 

'*That  the  said  Haynes  continued  to  use  and  enjoy 
the  platform  by  him  constructed  as  aforesaid,  from  and 
after  the  date  of  its  construction,  in  pursuance  of  the 
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license,  permission  and  consent  of  the  said  Chicago, 
Rock  Island  and  Pacific  Railroad  Company,  till  on  or 
about  the  third  day  of  March,  1885,  when  he,  the  said 
Haynes,  sold  apd  transferred  his  bus,  hack  and  carriage 
line,  with  all  its  privileges  and  immunities,  embracing 
the  privilege  and  license  to  use  and  occupy  and  enjoy 
said  platform  constructed  by  him  as  aforesaid,  to  plain* 
tiifs  herein. 

''That  the  defendants,  without  the  consent,  and 
against  the  will  and  wish  of  plaintiffs,  have  driven 
upon,  and  used  and  occupied  said  platform  constructed 
by  said  Haynes  as  aforesaid,  and  thereby  have  prevented 
plaintiffs  from  reaching  the  main  platform  at  said 
depot,  except  at  a  place  where  the  grade  is  heavy,  and 
the  mud  often  deep.  That  by  so  doing  the  defendants 
have  deprived,  and  continue  to  deprive,  plaintiffs  of  the 
free  use  of  their  property,  purchased  from  the  said 
Haynes  as  aforesaid,  and  have  thereby  greatly  damaged 
plaintiffs  in  the  lawful  exercise  of  their  business.  That 
defendants  threaten  to  continue  to  use  and  occupy  said 
platform  constructed  by  said  Haynes,  although  often 
requested  by  plaintiffs  not  to  do  so." 

The  material  part  of  the  answer  is  as  follows : 
*'  Come  now  the  defendants,   and  for  answer  to   ' 
plaintiffs'  petition  herein,  deny  each  and  every  allega- 
tion contained  therein,  except  such  as  is  hereinafter 
expressly    admitted.     Further    answering,    d'^^^^^smta 
admit,  as  alleged  in  plaintiffs'  petition,  that  plaintiffs 
and  defendants,    at  the  time  alleged  in  said  petition, 
were,   and  have  ever  since  been,   the  owners  of  com- 
peting hack  lines,  running  between  the  town  of  Gallatii^, 
Daviess  county,  Missouri,  and  what  is  known  as  thlb 
Rock  Island  depot,  about  one-half  mile  northwest  o^ 
said  town  of  Gallatin.     That  the  platform  set  forth  in. 
plaintiffs'  petition  is  so  located  at  said  depot;  that  if^ 
said  plaintiffs  are  given  the  sole  use  and  occupancy ' 
thereof,  it  would  give  ^the  plaintiffs  such  an  advantage  ■ 
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over  these  defendants  as  ultimately  to  destroy  their 
business  That  the  passengers  getting  off  of  the  trains 
stopping  at  said  depot  are  compelled  to  pass  by  and  in 
front  of  the  hacks  and  carriages  of  the  plaintiffs  before 
reaching  the  carriages  and  hacks  of  these  defendants, 
thereby  giving  plaintiffs  the  first  opportunity  to  solicit 
the  patronage  of  said  passengers  so  alighting  from  said 
trains.  That  the  space  so  occupied  by  the  said  platform 
erected  by  the  said  Haynes,  and  to  the  use  and  posses- 
sion of  which  these  plaintiffs  claim  the  exclusive  right, 
extends  along  and  adjoining  that  part  of  the  elevated 
platform  erected  by  the  railroad  company  where  all 
passenger  trains  stop  and  receive  and  discharge  pas- 
sengers and  baggage,  the  most  usual  place  at  which 
said  trains  take  on  and  discharge  passengers  and  bag- 
gage being  at  or  near  the  east  end  of  the  platform  to 
which  plaintiffs  claim  the  exclusive  right,  and  defend- 
ants are  forced,  with  their  hacks  and  conveyances,  to 
take  a  position  to  the  west  of  said  platform,  and  about 
fifty  feet  away  from  the  point  where  the  passengers 
and  baggage  are  usually  received  and  discharged  by 
said  railway,  where  the  grade  is  steep  and  where  the 
mud  at  different  seasons  of  the  year  is  deep  and  miry, 
making  approach  to  the  railroad  platform  inaccessible. 
That  by  reason  of  said  exclusive  use  and  enjoyment  of 
said  platform  by  plaintiffs  they  have  and  enjoy  greater 
privileges  and  advantages  than  these  defendants,  in 
soliciting  the  carrying  of  passengers  and  baggage  to 
and  from  the  several  passenger  and  accommodation 
trains,  run  and  operated  on  said  road,  whereas  they 
have  the  right  to  equal  advantages  and  privileges  to 
those  enjoyed  by  plaintiffs  and  all  others  engaged  in 
like  business." 

The  reply  was  a  general  denial. 

The  evidence  tended  to  prove  that  the  platform,  or 
approach  to  the  depot  platform  in  question,  was  built 
by  Haynes  in  1882,  at  a  cost  of  about  fifty  dollars,  with 
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the  verbal  consent  of  the  station  agent,  with  the  under- 
standing between  him  and  the  agent  that  he,  Haynes, 
was  to  have  the  exclusive  use  of  it  for  the  purpose  of 
driving  and  backing  his  teams  thereon  to  receive  pas- 
sengers, and  that  when  he  sold  out  to  the  plaintiffs  this 
privilege  was  included  in  the  transfer.  The  depot  plat- 
form for  passengers  to  alight  upon  extended  west  of  the 
depot  building  for  some  distance.  The  space  immedi- 
ately in  the  rear  of  this  west  extension  of  the  depot 
platform  and  next  to  the  building  for  a  distance  of 
about  thirty  feet  is  occupied  by  this  approach  which  is 
twenty-three  feet  wide  and  adjoins  the  depot  platform, 
leaving  a  space  west  of  the  approach  immediately  in 
rear  of  the  depot  platform  and  thirty-three  feet  along 
it,  and  about  forty  feet  from  the  building,  unoccupied. 
The  railroad* platform  in  front  of  this  last  space  is 
higher  than  in  front  of  the  approach  built  by  Haynes, 
the  grade  to  the  platform  steep,  and  in  wet  weather  the 
ground  muddy.  In  dry  weather  vehicles  can  be  driven 
or  backed  up  to  the  platform  in  this  space  with  some 
difficulty,  and  in  wet  weather  it  is  very  hard  to  do.  The 
weight  of  the  evidence  is  that  vehicles  at  the  platform 
on  the  approach  in  question  would  have  a  better  chance 
of  obtaining  passengers  than  those  at  the  platform  west 
of  it,  although  there  is  some  evidence  tending  to  show 
the  chances  are  equal.  At  the  hearing,  the  temporary 
injunction  granted  in  vacation  was  dissolved,  the  plain- 
tiff's  bill  dismissed,  and  damages  assessed  against  him 
on  the  injunction  bond. 

The  exclusive  privilege  which  the  plaintiffs  claim, 
under  their  license  from  the  railroad  company's  station 
agent,  of  occupying  the  space  beside  the  railroad  plat- 
form of  easiest  approach  thereto,  next  to  the  station 
building,  the  objective  point  for  the  discharge  of  the 
railroad  passengers,  is  a  valuable  one,  giving  the  plain- 
tiffs an  advantage  in  carrying  on  their  business  over  the 
defendants^  their  rivals,  in  the  same  line  of  business. 
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The  business  of  both  parties  is  that  of  common  carriers 
for  hire,  on  the  same  line,  and  by  their  connection  with 
the  railroad  forming  one  continuous  line,  by  which 
passengers  are  transported  to  the  same  general  destina- 
tion, the  railroad  company  carrying  them  to  its  station 
near  the  city,  and  plaintiffs  and  defendants  carrying 
them  to  their  several  destinations  In  the  city.  As  com- 
mbn  carriers  it  is  the  duty  of  each  of  the  parlies  to  trans- 
port all  persons  who  offer  to  take  and  pay  for  passage 
with  them,  and  they  are  charged  with  grave  and  respon- 
fflble  duties  to  such  persons  when  they  have  once  taken 
passage.  They  must  make  the  trip  whether  they  have 
one  or  many  passengers.  As  a  corollary  of  this  dutyi 
to  carry  all,  there  ought  to  be  a  corresponding  rightl 
upon  the  part  of  each  to  have  the  same  facilities| 
afforded  them  to  obtain  the  passage  in  their  respective 
vehicles  of  all  such  passengers  as  are  brought  to  the 
point  of  connection  by  the  connecting  carrier,  the  rail- 
road company,  on  the  same  general  route.  In  this  way 
the  enterprise  of  each  is  encouraged,  competition  is 
stimulated,  the  price  of  transportation  is  kept  within 
reasonable  bounds ;  the  safest,  best  and  most  comfort- 
able means  of  conveyance,  a  rapid  passage  and  polite 
and  agreeable  service  are  apt  to  be  secured  to  the 
traveling  public. 

On  the  other  hand,  if  better  facilities  are  afforded 
to  one  carrier  than  another  by  the  connecting  carrier, 
competition  is  discouraged,  a  monopoly  created,  and 
the  traveling  public  are  apt  to  receive  a  slow,  uncom- 
fortable, slovenly,  negligent  and  expensive  service. 
Monopolies  are  obnoxious  to  the  spirit  of  our  laws,  and 
ought  to  be  discouraged.  This  is  the  spirit  of  our  con- 
stitutional provision  which  prohibits  "discrimination 
in  charges,  or  facilities  in  transportation  *  *  *  between 
transportation  companies  and  individuals  or  in  favor  of 
either."  Art.  12,  sec.  23.  And  in  this  case  we  do  not 
think  the  railroad  company  could  give  the  plaintiffs  the 
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exclusive  privilege  of  approach  to  nearly  one-half  of 
its  platform,  and  that  the  most  desirable  and  advanta- 
geous half  for  procuring  passengers,  and  thereby  deny 
it  to  the  defendants,  both  being  there  for  the  same  pur- 
pose and  in  the  same  business  of  forwarding  the  rail- 
road's passengers  to  their  places  of  destination  from  the 
point  where  the  railroad  company  landed  them.'  Waiv- 
ing the  question  of  the  station  agent's  authority  in  the 
premises,  and  making  no  point  on  the  entire  failure  of 
the  evidence  to  show  that  the  defendants  had  ever  used 
or  threatened  to  use  this  platform  or  approach  con- 
structed by  Haynes,  we  think  the  judgment  is  right 
upon  the  merits  of  the  controversy.  The  judgment  is 
affirmed.     All  concur,  except  Barclay,  J.,  absent. 


Maetin  et  al..  Plaintiffs  in  Error y  v.  Ratcliff  et  ah 

1.  Foreclosure  Sale:  redemf^on:  purchasbbs  :  impbovbmbntb. 
Purchasers  at  a  foreclosure  sale  in  good  faith  under  the  belief  that 
they  acquired  a  perfect  title  will  be  entitled,  as  against  a  biU  to 
redeem,  to  the  full  value  of  their  improvements,  though  they  may 
exceed  those  which  a  mortgagee  in  possession  is  ordinarily  justified 
in  making. 

2.     : :  : .    The  doctrine  that  a  mortgagor 

cannot  be  improved  out  of  his  estate  does  not  apply  to  such  case. 

8.     :  DBOREB  PERMiTTiNa  REDEMPTION.    It  is  not  necessary  that 

a  decree  permitting  a  redemption  contain  a  further  order  that,  in 
case  of  default  in  payment  of  the  amount  found  due,  the  premises 
shall  be  sold. 

Error  to  Henry  Circuit  Court. — Hon.  J.  B.  CJantt, 

Judge, 

Affirmed- 
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James  A,  SpurlocJc  for  plaintiffs  in  error. 

The  trial  court  erred  in  the  rendition  of  the  inter- 
locutory decree.  It  allowed  the  defendants  to  fence  in 
plaintiffs'  prairie  lands  and  use  them  twenty-one  years 
without  paying  any  rent,  only  for  the  land  in  cultivation 
in  1865  when  the  defendants  took  possession,  and 
besides  this  made  plaintiffs  pay  for  the  improvements 
and  pay  taxes.  This  is  surely  an  error  and  appears  on 
the  record  of  the  case.  This  error  was  carried  through 
the  referee's  report  and  into  final  judgment,  and 
had  the  effect  of  improving  the  heirs  of  the  mortgage  ouf 
of  their  estate,  which  is  contrary  to  equity.  See  2  Stoiy 
Equity  [9  Ed.]  sec.  1016 ;  also,  Sanders  v.  Hooper ^  6 
Beavan,  246.  The  trial  court  erred  also  in  ordering  a 
strict  foreclosure,  instead  of  ordering  the  lands  to  be 
sold  at  public  vendue  as  required  by  the  terms  of  the 
mortgage.  '  The  terms  of  the  mortgage  were  that  the 
mortgaged  lands  were  to  be  sold  at  public  sale  to 
the  highest  bidder,  but  the  court  ordered  a  strict  fore- 
closure, that  is,  ordered  the  young  heirs  of  the  mortgagor 
to  pay  into  cpurt  some  sixteen  thousand  dollars  in  a  few 
months,  or  their  title  to  the  lands  would  become  for- 
feited. That  was  a  clear  violation  of  the  terras  of  the 
mortgage  contract.  As  the  mortgage  deed  called  for  a 
sale,  that  sale  must  take  place  as  agreed  in  the  mortgage 
before  title  can  pass  to  defendants.  Davis  v.  Holmes^ 
55  Mo.  349  ;  0' Fallon  v.  Clopton,  89  Mo.  284. 

B.   R.  Richardson  and  Draffen  &  Williams  for 
defendants  in  error. 

1  There  is  nothing  in  the  order  appointing  the 
referee  or  in  the  final  decree  indicating  that  the  court 
limited  the  allowance  of  rents  to  the  land  in  cultivation 
in  1865.  (  2 )  The  court  properly  directed  the  referee 
not  to    charge    the    defendants  with  rents    upon    the 
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improvements  which  had  been  made  by  them  in  good 
faith  under  the  honest  belief  that  the  mortgage  had 
been  regularly  foreclosed.  Bell  v.  New  Tork^  10  Paige 
Ch.  49 ;  Moore  v.  Cdble^  1  John.  Ch.  385 ;  Oreen  v. 
Dixon,  9  Wis.  485 ;  MicJcles  v.  Dillaye,  17  N.  Y.  80. 
(3 )  The  decree  entered  by  the  court  below  is  identical 
with  the  one  which  this  court  directed  to  be  entered  in 
a  similar  suit.  Bollinger  v.  Chouteau,  20  Mo.  89  s 
Decker  v.  PaUon,  9  West.  Rep.  601 ;  2  Jones  on  Mort- 
gages, sees.  1107-8.  (4)  The  decree  rendered  by  the 
court  below  gave  the  plaintiffs  all  that  they  asked. 
They  are  in  no  condition  to  complain  of  the  judgment. 
Loomis  t).  Railroad,  17  Mo.  App.  340 ;  Walker  v.  Owen, 
79  Mo.  663  ;  Pemberton  v.  P  ember  ton,  5  Cent.  L.  J.  53. 
(5)  There  is  nothing  before  this  court  to  show  that  the 
attention  of  the  lower  court  was  called  to  the  alleged 
defect  in  the  decree.  Sweet  v.  Maupin,  65  Mo.  65 ; 
Henry  v.  Lowe,  73  Mo.  96 ;  Ustes  v.  Fry,  94  Mo.  266 ; 
State  V.  Davidson,  87  Mo.  683.  Even  if  this  court 
should  hold  that  there  ought  to  have  been  an  order 
directing  the  sale  of  the  property,  and  that  the  plain- 
tiffs are  in  a  position  to  take  advantage  of  this  omission, 
still,  as  there  was  no  error  in  the  trial,  and  the  only 
defect  is  as  to  the  form  of  the  decree,  the  parties  should 
not  be  put  to  the  cost  and  expenses  of  another  trial ; 
but  this  is  an  appropriate  case  for  the  supreme  court  "  to 
give  such  judgment  as  the  circuit  court  ought  to  have 
given."  1  R.  S.  1889,  sec.  2304 ;  Snell  v.  Harrison,  83 
Mo.  661 ;  Hemelrich  n.  Carlos,  24  Mo.  App.  264 ;  Hunt 
V.  Railroad,  87  Mo.  607. 

Black,  J. — On  the  twentieth  of  August,  1859, 
Jeremiah  Ratcliff  mortgaged  five  hundred  and  twenty 
acres  of  land  in  Morgan  county  to  John  A.  Powell, 
to  secure  a  debt  of  twenty-nine  hundred  and  fifty- 
nine  dollars.  Ratcliff  died  in  1863,  and  in  1865  Powell, 
acting  by  an  agent,  sold  the  land  under  a  power  of  sale 
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in  the  mortgage.  In  1880,  fifteen  years  after  the  sale, 
the  plaintiffs,  who  are  heirs  of  Ratcliff,  brought  this 
suit  to  redeem. 

There  are  a  great  number  of  defendants  who  have 
purchased  parcels  of  the  property  from  the  persons  who 
purchased  at  the  mortgagee's  sale.  It  is  said  there  is  a 
small  village  on  a  part  of  the  land,  but  the  record  fur- 
nishes only  an  intimation  of  the  fact.  The  court  made 
an  interlocutory  decree  to  the  effect  that  plaintiffs  were 
entitled  to  redeem,  and  appointed  a  referee  to  state  an 
account.  Upon  the  incoming  of  the  referee's  report  the 
court  made  a  decree  that  plaintiffs  be  allowed  to  redeem 
by  paying  into  court  the  sum  of  sixteen  thousand,  eight 
hundred,  and  forty-nine  dollars  on  or  before  a  given 
date,  and,  if  payment  should  not  be  made  by  that  time, 
then  the  mortgage  should  stand  foreclosed.  Plaintiffs 
filed  exceptions  to  the  referee's  report,  a  motion  for  new 
trial,  and  a  motion  in  arrest,  all  of  which  were  over- 
ruled. They  then  sued  out  this  writ  of  error.  The 
evidence  is  not  preserved.  In  short  there  is  no  bill  of 
exceptions  in  the  record. 

The  court,  by  the  interlocutory  decree,  directed  the 
referee  to  charge  the  plaintiffs  with  the  value  of  the 
improvements  placed  upon  the  property  by  the  defend- 
ants, and  to  charge  defendants  with  rents,  not  including 
rents  upon  the  improvements  made  by  them.  Plaintiffs 
object  that  by  this  statement  of  the  account  they  are 
improved  out  of  their  property. 

It  is  to  be  observed,  in  the  first  place,  that  no  objec- 
tion was  made  to  the  order  for  an  accounting.  Again, 
the  plaintiffs,  having  filed  no  bill  of  exceptions,  the 
exceptions  to  the  referee's  report  and  the  motion  for  a 
new  trial  are  no  part  of  the  record.  The  questions 
which  the  plaintiffs  seek  to  raise  are  therefore  not  fairly 
before  us. 

But,  aside  from  this,  we  see  no  error  in  the  direc- 
tions as  to  the  accounting.    As  we  understand  this  very 
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imperfect  record,  the  deeds  executed  by  the  mortgagee 
do  not  disclose  the  fact  that  he  made  the  sale  by  an 
agent.  The  finding  of  the  court  is,  that  the  defendants 
purchased  in  good  faith,  believing  that  they  acquired  a 
perfect  title.  The  character  of  the  improvements  is  not 
disclosed  by  the  record,  yet  the  amount  which  the 
plaintiffs  were  required  to  pay,  in  order  to  redeem, 
leads  to  the  conclusion  that  the  improvements  are  far 
in  excess  of  any  ordinary  use  of  the  land  for  farming 
purposes.  The  improvements  may  have  been  in  excess 
of  those  for  which  a  mortgagee  in  possession  is  ordina- 
rily allowed  compensation.  But,  so  far  as  an  account- 
ing is  concerned,  the  defendants  do  not  stand  in  the 
exact  attitude  of  one  in  possession  as  an  avowed  mort- 
gagee. Having  purchased  in  good  faith  under  the 
belief  that  they  acquired  a  perfect  title,  they  are 
ejititled  to  the  full  value  of  the  improvements  though 
they  may  exceed  those  which  a  mortgagee  in  possession 
is  ordinarily  justified  in  making.  2  Story's  Eq.  [  13  Ed.] 
sec.  1237 ;  Mickles  v.  Dillaye,  Yl  N.  Y.  80. 

The  doctrine  embodied  in  the  expression  that  a 
mortgagor  cannot  be  improved  out  of  his  estate  has  no 
application  to  a  case  like  the  one  in  hand.  The  defend- 
ants were  not  entitled  to  have  and  were  not  allowed 
interest  on  moneys  invested  in  the  improvements,  and 
on  the  other  hand  they  should  not  be  charged  with 
rents  on  the  improvements  made  by  them. 

A  further  point  is  made  that  the  decree  is  illegal 
because  it  amounts  to  a  strict  foreclosure.  It  does  not 
provide  for  a  sale,  but  says  if  the  amount  required  to 
be  paid  by  way  of  redemption  is  not  paid  within  the 
time  named  then  the  mortgage  shall  stand  foreclosed. 
Such  a  decree  is  in  effect  the  same  as  one  providing  that 
if  the  money  is  not  paid  within  the  specified  time  then 
the  bill  shall  be  dismissed  at  the  costs  of  the  plaintiffs  ; 
for  it  seems  that  a  decree  in  the  latter  form  followed  by 
a  dismissal  will  operate  as  a  foreclosure.  2  Jones  on 
Mortgages  [4  Ed.]  sec.  1108. 
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Bollinger  v.  Chouteau^  20  Mo.  89,  was  a  suit 
brought  by  the  heirs  of  a  mortgagor  to  redeem.  In 
that  case  there  had  been  an  invalid  foreclosure  sale,  and 
this  court  directed  the  trial  court  to  enter  up  a  decree 
just  like  the  one  now  in  question.  Davis  et  al.  v. 
HolmeSy  55  Mo.  350,  was  a  suit  to  set  aside  a  sale  of 
land  made  under  a  mortgage  and  for  leave  to  redeem. 
The  decree  provided  that  if  the  plaintiff  did  not  redeem 
within  a  specified  time  then  the  equity  of  redemption 
should  be  sold.  The  defendant  objected  that  there 
should  have  been  a  strict  foreclosure,  but  this  court 
overruled  the  objection,  and  held  that  the  order  should 
have  been  to  sell  the  land  and  not  simply  the  equity  of 
redemption.  It  was  then  said  that  a  strict  foreclosure 
is  a  novelty  in  proceedings  on  mortgages  in  this  state. 
To  the  same  effect  is  the  recent  case  of  0^ Fallon  v. 
CloptoUj  89  Mo.  285,  where  the  question  arose  on  the 
defendant's  answer  asking  that  a  sale  made  under  a 
deed  of  trust  be  set  aside. 

Jones  says  the  form  of  the  judgment  ordinarily  is 
that  the  plaintiff  may  redeem  upon  paying  the  amount 
found  due  on  the  mortgage  within  a  specified  time, 
together  with  costs;  and  that  upon  his  doing  so  the 
defendant  shall  discharge  the  mortgage  and  deliver  up 
the  mortgaged  premises ;  and  that  upon  default  of  such 
payment  the  complaint  be  dismissed  with  costs. 
2  Jones  on  Mortgages  [4  Ed.]  sec.  1106.  Such  is  the 
usual  form  of  the  decree  in  suits  for  the  redemption  of 
a  mortgage.  2  Dan.  Ch.  Prac.  [5  Ed.]  998;  Decker  v. 
PattoUj  120  111.  464.  In  the  case  last  cited  the  plaintiff, 
as  in  this  one,  sought  to  reverse  a  decree  in  his  own 
favor  because  it  did  not  provide  for  a  sale  of  the  prop- 
erty. Said  the  court,  ^'had  this  been  a  bill  to  foreclose 
a  mortgage,  and  had  a  decree  been  rendered  cutting  off 
the  rights  of  parties  in  interest,  without  a  sale  of  the 
mortgaged  premises,  and  denying  the  redemption  pro- 
vided by  statute,  then  there  might  be  force  in  the 
argument.'* 
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Our  statute  concerning  mortgages  and  deeds  of 
trust  contemplates  a  sale  of  the  premises  in  all  suits 
brought  to  foreclose  such  instruments,  and  a  strict  fore- 
closure in  any  such  case  would  be  erroneous  on  its  face. 
There  is  no  doubt  but  that  the  court  may,  on  a  petition  to 
redeem,  direct  a  sale  of  the  premises  in  the  event  the 
redemption  money  is  not  paid  within  the  specified  time. 
And  in  such  cases  the  sale  may  be  ordered  though  there 
is  no  specific  prayer  therefor,  either  in  the  petition  or 
answer.  But  it  is  a  different  thing  to  say  that  a  decree 
is,  on  its  face,  erroneous  and  must  be  reversed  because 
it  does  not  provide  for  a  sale.  The  plaintiffs  in  this 
case  did  not  ask  for  a  sale  of  the  property  in  their  peti- 
tion. They  did  not  by  motion  or  otherwise  ask  the 
court  to  modify  the  decree.  They  have  made  no  show- 
ing that  a  sale  can  be  of  any  possible  benefit  to  them. 
If  this  decree  is  reversed,  it  must  be  upon  the  ground 
that  in  all  suits,  where  there  is  a  decree  permitting  tne 
plaintiff  to  redeem,  there  must  be  a  further  order  that 
in  case  of  default  in  payment  of  the  amount  found  due, 
the  premises  shall  be  sold.  This  in  our  judgment  is 
not  the  law,  for  there  is  a  wide  distinction  between  a 
suit  of  foreclosure  and  one  brought  to  redeem  from  a 
voidable  foreclosure  sale.    Affirmed.    All  concur. 
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The  State  v.  Musiok,  Appellant 

Criminal  Law :  assault  wrra  deadly  weapon  :  prbsumption  op 
MALICE.  When  a  deadly  weapon  is  used  in  making  an  assault 
upon  a  person,  the  law,  in  the  absence  of  countervailing  testimony 
or  circumstances,  will  imply,  or  presume,  malice  as  the  concom- 
itant of  the  act 

: :  PRESUMPTION.    ItwiU  also  be  presumed^  in  Ilka 

circumstances,  that  a  man  intends  the  natural  and  probable  conse- 
quences of  his  act  when  he  makec  an  assault  by  shooting  at  a  man 
with  a  deadly  weapon. 
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6. 


a 


: : :  practicb.    It  is  proper  for  the  court,  in 

developing  the  law  of  the  case  to  the  jury,  to  disclose  to  them  the 
force  and  effect  of  the  presumption  of  malice,  arising  from  the  use 
of  a  deadly  weapon,  and  that  a  man  in  making  an  assault  with 
such  weapon  will  be  presun^ed  to  have  intended  the  natural  and 
probable  consequences  of  his  act. 


:  practice:  conviction  of  lower  grade  op  offense. 

Where  the  evidence  discloses  that  a  defendant  is  guilty  of  a  lower 
grade  of  offense  than  that  charged  in  the  indictment,  but  neces- 
sarily included  in  it,  it  is  proper  to  instruct  the  jury  that  they  may 
convict  the  accused  of  such  lower  grade  of  crime. 

:  :  ADMISSIONS  of  defendant.    Where   statements 

made  by  the  state's  witnesses,  criminating  a  defendant,  are  not 
denied  by  him,  they  stand  admitted,  the  same  as  if  defendant  had 
admitted  them  in  terms. 

;  ;   PROOF    OF    CRIMINAL    INTENT.    In    considering 

whether  a  defendant,  charged  with  doing  a  criminal  act,  did  it 
with  criminal  intent,  his  prior  and  accompanying  acts  are  all  to 
be  considered,  and  the  rule  in  civil  cases  as  to  the  existence  of  a 
fraudulent  intent  may  be  invoked. 

: :  INSTRUCTION  BASED  UPON  DEFENDANT'S  TESTIMONY. 

Where  the  testimony  of  the  state's  witnesses,  showing  that  an 
assault  was  made  with  felonious  intent,  is  not  denied  by  defend- 
ant, and,  for  that  reason,  is  admitted  by  him,  and  it  countervails 
and  overthrows  his  denial  of  such  intent,  it  is  not  error  to  refuse 
to  predicate  an  instruction  upon  his  denial.  ( Distinguishing  State 
V,  Banks,  78  Mo.  592,  and  State  v.  Palmer,  88  Mo.  538.) 

:  — :  SELF-DEFENSE.    Where  the  state's  evidence  shows 

a  defendant  guilty  of  a  felonious  assault,  which  testimony  he  does 
not  deny,  but  testifies  in  his  own  behalf  that  he  acted  solely  in 
self-defense,  an  instruction  upon  self-defense  should  not  be  given. 

; :  EXCEPTIONS.    The  only  way  exceptions  can  be 

Baved  to  matters  occurring  in  the  presence  of  the  court  is  by  bill 
of  exceptions  in  the  usual  way ;  it  cannot  be  done  by  ex  parte 
affidavits. 

— :  '  :  REMARKS  OF  COURT.    Certain  remarks  of  the  court 

held  not  to  constitute  reversible  error. 

11.  ;  :  REMARKS  OF  COUNSEL.    The  argument  of  prose- 

cuting counsel  held  to  be  within  the  record,  and  legitimate  argu- 
ment, and  the  threat  of  the  court  to  fine  opposing  counsel  for 
interrupting  him  was  proper,  and  necessary  to  preserve  order  and 
decorum  in  the  conduct  of  the  triaL 
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13.  : :  MOTION  FOR  NBW  TRIAL.    A  motion  for  new  trial, 

based  upon  the  ground  of  newly-discovered  evidence,  should  be 
denied  where  it  is  not  supported  by  affidavit  and  does  not  disclose 
due  diligence  on  the  part  of  the  defendant  in  procuring  the  testi- 
mony, 

13.  : :  SELF-SERVING  ACTS.    On   a   trial   for   felonious 

assault,  it  is  not  error  to  refuse  to  allow  defendant  to  prove  that 
he  surrendered  himself  after  the  shooting.  Such  self-serving  acts 
and  declarations  are  irrelevant  and  inaduiissible. 

14.  : .    Facts  stated  in  the  motion  for  new  trial  are  not 

proved  by  the  motion  itself.  They  must  be  preserved  in  the  record 
or  proved  by  affidavit,  or  otherwise. 

15.  : :  SUPPLEMENTAL  MOTION  FOR  NEW  TRIAL.  A  defend- 
ant is  not  prejudiced  by  the  refusal  of  the  court  to  allow  him  to 
file  a  supplemental  motion  for  new  trial  where  no  error  had  been 
committed  by  the  court  in  its  previous  rulings. 

Appeal  from  Moniteau  CircvM  Court. — Hon.  E.  L. 
Edwards,  Judge. 

Affirmed. 

James  E,  Hazell  for  appellant. 

(1)  Under  the  evidence,  an  instruction  should 
have  been  given  by  the  court  for  fine  and  imprisonment 
in  county  jail.  ( 2 )  The  court  should  instruct  the  jury 
that  the  law  makes  no  presumption  under  the  evidence, 
and  that  the  intention  of  defendant  in  shooting  is  a 
matter  of  fact  to  be  found  by  the  jury.  ( 3 )  The  court, 
under  the  evidence,  should  not  have  given  the  instruc- 
tion: ''That,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  aimed  at  a  vital  part  of  the  body  of 
A.  J.  Smith,  the  law  presumes  defendant  intended  to 
kill  A.  J.  Smith."  (4)  The  defendant  had  a  right, 
which  he  could  not  waive,  to  be  present  during  the 
impaneling  of  the  jury.  His  absence  during  the 
examination  and  discharge  of  Smith,  and  examination 
and  acceptance  of  Wieneke,  was  properly  shown 
by    affidavits    filed    with    his    motion    for   new   trial. 
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(5)  The  court  made  remarks  to  counsel  for  defendant 
that  had  a  strong  and  natural  tendency  to  bias  the 
minds  of  the  jury  to  the  favor  of  the  state  and  to  the 
prejudice  of  the  defendant.  Under  the  evidence  in 
the  case,  the  court  should  have  instructed  the  jury 
upon  assaults  punishable  under  sections  1263  and  1265, 
Revised  Statutes,  1879.  State  v.  Murphy,  14  Mo.  App. 
73.  And  it  is  the  duty  of  the  trial  court  to  give  neces- 
sary instructions  for  the  proper  determination  of  the 
case  as  warranted  by  the  evidence,  whether  asked  to  do 
so  or  not.  State  v.  Palmery  88  Mo.  568.  And,  where 
the  trial  court  fails  to  instruct  upon  all  the  phases  of 
the  case  presented  by  the  defendant's  testimony,  the 
cause  should  be  remanded.  State  v.  BanJcs,  73  Mo.  692. 
The  third  instruction,  given  by  the  court  at  the  instance 
of  the  state,  should  have  been  refused.  There  was  no 
evidence  in  the  case  authorizing  it,  and,  if  there  had 
been  evidence  fully  supporting  it,  the  court  would  have 
erred  in  thus  stating  the  law.  State  v.  Stewart,  29 
Mo.  419 ;  State  v.  Foley,  12  Mo.  App.  431 ;  State  v. 
McDonald,  67  Mo.  16;  State  v.  Painter,  67  Mo.  84; 
Wharton  Grim.  Ev.  [8  Ed.]  sees.  736  and  764;  5  Grim. 
Law  Mag.  912.  (6)  The  ninth  instruction  asked  by 
the  defendant,  defining  intent  as  a  question  of  fact  to 
be  proven,  should  have  been  given.  State  v.  Stewart, 
29  Mo.  419 ;  State  v.  Foley,  12  Mo.  App.  431 ;  State  v. 
South,  4  Dutch.  (N.  J.)  28 ;  2  Starkie  on  Ev.  739 ;  Burke 
V.  State,  71  Ala.  (7)  The  court  should  have  granted 
a  new  trial  because  defendant  was  absent  from  the  court 
room  during  the  impaneling  of  the  jury.  State  v. 
Smith,  90  Mo.  37;  Hopt  v.  People,  110  U.  S.  674 ;  Jialls 
V.  State,  52  Miss.  396. 

John  M.  Wood,  Attorney  General,  for  the  State. 

The  eighth  instruction  was  properly  refused  because 
not  predicated  on  any  evidence  in  the  case.  ''  The  use 
of  a  deadly  weapon,   in  a  manner  likely  to  produce 
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death,  makes  ^  prima  facie  case  of  intent  to  kill.  No 
effort  was  made  to  overcome  this  prima  facie  case, 
except  by  showing  that  the  defendant  acted  in  self- 
defense.'*  State  V.  Schloss,  93  Mo.  361  \  State  v.  Jones ^  86 
Mo.  623.  The  court  in  its  instructions,  both  on  the  part 
of  the  state  and  on  the  part  of  the  defendant,  had  told 
the  jury  that  before  they  would  be  warranted  in  finding 
defendant  guilty,^  they  must  find  that  he  made  the 
assault  with  the  intent  to  kill,  and  there  was  no  occasion 
for  the  giving  of  the  ninth  instruction  asked  by  defend- 
ant, and  no  error  was  committed  in  refusing  it.  The 
eighth  allegation  in  the  motion  for  a  new  trial — that  all 
of  the  instructions  were  not  delivered  to  the  jury  when 
they  retired — is  not  supported  by  the  evidence,  or  any 
evidence.  The  motion  does  not  prove  itself.  State  *v. 
Danielj  94  Mo.  301.  The  remarks  of  counsel,  objected 
to,  were  warranted  by  the  evidence,  and  were  strictly 
within  the  bounds  of  legitimate  argument.  They  consti- 
tute no  ground  for  a  reversal.  State  v.  Emory y  79  Mo. 
461 ;  State  t.  Zumbunson^  86  Mo.  Ill ;  State  v.  Chiffin^ 
87  Mo.  608;  State  v.  Hoffman,  78  Mo.  256;  State  d. 
StarTc,  72  Mo.  37;  Staie  v.  Hoffer,  71  Mo.  433.  It  is 
impossible  to  see  how  the  remark  of  the  trial  judge  in 
passing  on  defendant's  objections  could  have  prejudiced 
the  defendant ;  and  it  is  a  well-established  principle  of 
the  criminal  law  that  errors  which  do  not  tend  to  the 
prejudice  of  the  substantial  rights  of  defendants  will  not 
justify  a  reversal.  State  v.  Holme^  54  Mo.  160  ;  State  v. 
OratCj  68  Mo.  22.  The  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  is  not  supported 
by  affidavit,  does  not  state  what  efforts  were  made  to 
discover  the  evidence  in  time,  and  it  does  not  appear 
that  the  evidence  is  material.  State  v.  McLaughlin^  27 
Mo.  Ill;  State  v.  Ray^  53  Mo.  345;  State  n.  Fritter er^ 
65  Mo.  422.  The  record  shows  that  defendant  was 
present  when  the  jury  were  examined  on  their  voir  dire^ 
and  when  the  list  of  the  panel  qualified  was  delivered 
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to  his  attorneys.  He  should  have  made  timely  objec- 
tions to  the  juror  Smith  being  excused  and  the  juror 
Wieneke  substituted  in  his  place  (as  alleged  in  his 
affidavit),  if  there  had  been  any  ground  for  his  com- 
plaint in  this  behalf.  It  is  too  late  to  raise  this  objec- 
tion for  the  first  time  in  the  motion  for  a  new  trial. 
R.  S.  1879,  sec.  1921 ;  State  v.  Ward,  74  Mo.  253  ;  State 
V.  Ramsey,  82  Mo.  133 ;  State  v.  Lett,  85  Mo.  52 ;  State 
V.  McDonald,  85  Mo.  539,  and  cases  cited ;  State  v. 
RocJcett,  87  Mo.  669  ;  State  v.  Reed,  89  Mo.  168 ;  State  v. 
Burk,  89  Mo.  635.  The  defendant  was  not  entitled  as  a 
matter  of  right  to  withdraw  his  motion  for  a  new  trial 
already  filed,  and  to  file  another  in  lieu  thereof.  If  he 
could  file  such  additional  motion  at  all,  it  is  only  when 
in  the  discretion  of  the  trial  judge  he  is  allowed  to  do 
BO.  But  even  if  he  was  entitled  as  a  matter  of  right  to 
withdraw  his  first  motion,  and  file  a  new  one,  no  error 
was  committed  in  this  case  by  refusing  to  allow  defend- 
ant to  file  his  last  motion,  for  the  reason  that  no  new 
grounds  for  a  new  trial  are  alleged  in  said  motion. 

Sherwood,  J. — Indicted  under  the  provisions  of 
section  1262,  Revised  Statutes,  1879,  for  an  assault  with 
malice  aforethought,  the  defendant  on  being  tried  was 
convicted,  his  punishment  assessed  at  four  years  in 
the  penitentiary  and  judgment  accordingly,  hence  his 
appeal. 

The  testimony  for  the  state  was  substantially  as 
follows:  The  defendant  called  at  the  store  of  P.  R. 
Burnett,  at  Wolfe's  Point,  in  Moniteau  county,  Mis- 
souri, late  in  the  evening  of  July  25,  1887,  just  as  he 
(Burnett)  was  closing  up,  and  inquired  for  the  "black- 
smith." The  blacksmith  was  A.  J.  Smith,  the  prose- 
cuting witness  and  injured  party,  who  was  engaged  in 
the  business  of  blacksmithing  at  that  place.  Burnett 
told  him  he  was  over  home,  but  he  would  be  along 
pretty  soon.     Defendant  said  ''he  had  been  telling  lies 
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on  him  and  he  had  to  take  it  back,  or  he  would  put  a 
hole  through  him."  He  walked  behind  the  counter  and 
commenced  looking  in  the  showcase,  and  by  this  time 
Smith  stepped  into  the  door.  As  soon  as  defendant 
saw  him  he  said:  "Old  man,  you  have  been  telling 
lies  on  me,  and  have  to  take  them  back."  Smith  said  : 
'* Louis"  or  **Bud,  what's  the  matter?  Explain  your 
self."  Defendant  then  pulled  out  his  revolver,  came 
out  from  behind  the  counter  and  advanced  two  or  three 
steps  toward  Smith  and  shot  him,  the  bullet  taking 
effect  in  and  breaking  his  right  arm.  Before  defendant 
shot,  Burnett  who  was  standing  between  the  two  men, 
attempted  to  prevent  defendant  from  shooting,  but  was 
compelled  by  the  latter  to  stand  aside.  He  then  pointed 
the  pistol  at  Smith's  breast  and  attempted  to  shoot  him 
again,  but  it  snapped ;  and  when  he  could  not  make  the 
pistol  fire  he  commenced  striking  him  over  the  head 
with  it.  Smith  then  seized  him  and  pushed  him  over 
down  behind  the  counter  and  held  him  until  he  prom- 
ised he  would  let  him  alone  if  he  would  let  him  up. 
Smith  let  him  up  and  went  back  to  the  house.  There 
had  been  no  previous  diflBculty  between  the  parties,  and 
nothing  had  been,  or  was,  said  or  done  by  Smith  to  pro- 
voke the  difficulty  at  the  time. 

The  defendant  testified  in  his  own  behalf  that  he 
was  in  the  store  at  Wolfe's  Point  and  Smith  came 
there.  "  When  he  came  in  the  store  I  said,  *  Look  here, 
I  understand  you  have  been  telling  lies  on  me.'  He 
said,  'Explain  yourself,  sir.'  I  told  him  then  that  I 
understood  he  had  been  telling  it  around  that  I  had  told 
him  that  I  had  seduced  a  certain  girl,  I  told  him  that 
was  all  a  lie  and  I  would  like  to  get  him  to  straighten  it 
up.  He  run  at  me  and  said,  '  You  little  son  of  a  bitch, 
I  will  break  your  neck.'     He  run  at  me  and  I  shot  him." 

He  further  testified  that  Smith  struck  him  on  the 
right  shoulder,  bruising  it  considerably,  and  that  this 
was  about  the  time  he  shot  him  ;  that  he  aimed  to  shoot 
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him  about  the  shoulder,  and  that  he  shot  without  any 
intention  of  killing  him  ;  did  not  attempt  to  shoot  him 
a  second  time ;  and  that  he  shot  him  because  he  was 
not  able  to  stand  up  and  fight  him.  It  was  also  shown 
that  defendant  was  physically  weak ;  that  one  of  his 
legs  had  so  perished  away  that  it  was  of  little  use ;  and 
that  his  reputation  was  excellent  as  a  peaceable  citizen. 

At  the  instance  of  the  state  the  court  gave  these 
instructions : 

'*1.  If  the  jury  believe  from  the  evidence  that  the 
defendant  Lewis  T.  Musick,  at  the  county  of  Moniteau, 
at  any  time  within  three  years  next  before  the  finding 
of  the  indictment,  feloniously,  on  purpose  and  of  his 
malice  aforethought,  did  shoot  at  Andrew  J.  Smith, 
with  intent  to  kill  the  said  Smith,  the  jury  will  find  the 
defendant  guilty  and  assess  the  punishment  at  impris- 
onment in  the  penitentiary  not  less  than  two  years  and 
not  exceeding  ten  years. 

**2.  The  court  instructs  the  jury  that  the  words 
on  purpose  as  used  in  these  instructions  mean  inten- 
tionally, not  accidentally.  The  word  malice  as  used  in 
the  indictment  does  not  mean  in  the  legal  sense  mere 
spite  or  ill-will  or  dislike  as  it  is  originally  understood, 
but  it  meani?  condition  of  mind  which  prompts  one  per- 
son to  take  the  life  of  another  without  just  cause  or 
justification,  and  signifies  that  state  of  disposition 
which  shows  a  heart  regardless  of  social  duty  and 
fatally  bent  on  mischief.  Aforethought  means  thought 
of  beforehand  for  any  length  of  time,  however  short. 

*'3.  If  the  jury  believe  from  the  evidence  that  the 
defendant  shot  at  A.  J.  Smith,  and  aimed  to  shoot  him 
in  a  vital  part,  the  law  presumes  that  he  intended  to 
kill  him. 

*'4.  The  jury  are  instructed  that  they  are  the  sole 
judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  their  evidence,  and  in  this  con- 
nection the  jury  are  instructed  that  the  defendant  is  a 
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competent  witness  in  his  own  behalf,  but,  in  determin- 
ing the  weight  to  be  given  to  his  evidence,  the  jury- 
may  take  into  consideration  the  fact  that  he  is  the 
party  on  trial  and  the  interest  he  has  in  the  result  of 
the  cause. 

*'  5.  If  the  jury  have  a  reasonable  doubt  of  defend- 
ant's guilt,  they  should  acquit  him,  but  a  doubt  to 
authorize  an  acquittal  should  be  substantial  doubt 
touching  defendant's  guilt,  and  not  a  mere  possibility 
of  his  innocence." 

On  behalf  of  the  defendant  the  court  gave  the  fol- 
lowing instructions : 

"1.  The  jury  are  instructed  that  a  probability  of 
defendant's  guilt  as  charged  in  the  indictment  is  not 
sufficient  to  warrant  a  conviction,  nor  is  it  sufficient 
that  the  greater  weight  or  preponderance  of  the  evi- 
dence supports  the  allegations  of  the  indictment ;  nor 
is  it  sufficient  that,  upon  the  doctrine  of  chance,  it  is 
more  probable  that  the  defendant  is  guilty  ;  to  warrant 
a  conviction  of  the  defendant  he  must  be  proved  to  be 
guilty  so  clearly  and  conclusively  that  there  is  no  rea- 
sonable theory  upon  which  he  can  be  innocent  when  all 
the  evidence  in  the  case  is  considered  together. 

"2.  The  jury  are  instructed  that  to  constitute  the 
right  of  defense  the  actual  striking  of  a  blow  is  not 
necessary,  nor  is  it  necessary  that  the  assailant  be  in 
striking  distance. 

*'  3.  If  the  jury  believe  from  the  evidence  that  the 
defendant  Lewis  Y.  Musick  apprehended  a  design  on 
the  part  of  Andrew  Smith  to  commit  a  felony  on  him, 
or  to  do  some  great  personal  injury,  and  that  there 
was  a  reasonable  cause  to  apprehend  immediate  danger 
of  such  design  being  carried  out,  and  that  he  shot 
Smith  to  prevent  the  accomplishment  of  such  design, 
then  the  shooting  is  justified  upon  the  ground  of  self- 
defense,  and  you  should  acquit.  It  is  not  necessary  to 
this  defense  that  the  danger  should  have  been  real  and 
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actual,  or  that  the  danger  should  have  been  impending 
and  immediately  about  to  fall ;  if  you  believe  that  the 
defendant  had  reasonable  cause  to  believe  these  facts 
and  he  shot  under  such  circumstances,  as  he  believed, 
to  prevent  such  expected  harm,  then  you  should 
acquit." 

There  was  written  on  the  margin  of  said  instruction 
the  following,  to- wit :  '*  Given  because  not  objected  to.' ' 

"4.  The  court  instructs  the  jury  that,  although 
they  may  believe  from  the  evidence  that  the  facts  and 
circumstances  proved  and  relied  on  to  establish  defend- 
ant's guilt  are  in  doubt,  or  that  the  intent  of  the 
defendant  to  kill,  as  charged  in  the  indictment,  is  in 
doubt,  then,  if  the  prisoner  has  by  evidence  satisfied 
you  that  he  was  a  man  of  good  character  for  peace  and 
quietude  of  life  up  to  the  time  of  the  alleged  offense  in 
this  case,  the  presumption  of  law  is  that  the  alleged 
crime  is  so  inconsistent  with  the  former  life  of  defend- 
ant that  he  could  not  have  intended  to  commit  such  a 
crime,  and  it  would  be  your  duty  to  give  the  defendant 
the  benefit  of  that  presumption  and  acquit  him." 

"6.  The  court  instructs  the  jury  that,  although 
they  may  believe  from  the  evidence  that  defendant  shot 
at  and  wounded  A.  J.  Smith  in  the  right  arm,  yet  if 
from  the  evidence  they  find  the  shooting  consistent 
with  any  other  intention  than  the  intention  of  killing 
said  Smith,  then  they  should  find  the  defendant  not 
gnilty. 

"7.  The  court  instructs  the  jury  that  in  this  case 
the  law  raises  no  presumption  against  the  prisoner,  but 
every  presumption  of  law  is  in  favor  of  his  innocence, 
and  in  order  to  convict  him  of  the  crime  alleged  in  the 
indictment,  or  of  any  lesser  crime  included  in  it,  every 
material  act  necessary  to  constitute  such  crime  must  be 
proven  beyond  a  reasonable  doubt ;  upon  any  single 
fact  or  element  necessary  to  constitute  the  crime,  it  is 
their  duty  to  give  the  prisoner  the  benefit  of  such  doubt 
and  acquit  him." 
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The  court  refused  the  following  instructions  asked 
on  behalf  of  the  defendant  as  above  referred  to : 

''8.  The  court  instructs  the  jury  that  if  they  find 
that  Lewis  Y.  Musick,  the  defendant,  shot  A.  J.  Smith 
with  a  view  merely  of  disabling  him,  though  the 
defendant  made  the  first  attack^  they  may  find  him 
guilty  of  common  assault^  and  assess  his  punishment  at 
a  fine  of  not  to  exceed  one  hundred  dollars  or  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment. 

"  9.  The  court  instructs  the  jury  that  the  intent  in 
this  case  is  not  one  of  inference  of  the  law,  but  a  ques- 
tion of  fact  to  be  proven  to  the  satisfaction  of  the  jury, 
beyond  a  reasonable  doubt,  before  they  are  justifiable  in 
finding  a  verdict  of  guilty." 

I.  When  a  deadly  weapon  is  used. in  making  an 
assault  upon  a  person,  the  law,  in  the  absence  of  coun- 
tervailing testimony  or  circumstances,  will  imply  or 
presume  malice  as  the  concomitant  of  the  act.  So  that 
law,  in  like  circumstances,  will  presume  a  man  intends 
the  natural  and  probable  consequences  of  his  act.  when 
he  makes  an  assault  with  a  deadly  weapon  by  shooting 
at  a  man.  And  it  is  proper  for  the  court,  in  developing 
the  law  of  the  case  to  the  jury,  to  disclose  to  them  the 
force  and  effect  of  such  presumptions.  This  has  been 
the  constant  course  of  practice  in  this  state,  and  is 
aflBrmed  by  a  multitude  of  our  decisions.  State  v. 
Landgrafy  95  Mo.  97,  and  cases  cited ;  State  t).  Tahoty 
95  Mo.  585,  and  cases  cited;  State  v.  Wisdom^  84  Mo. 
187;  State  v.  Thomas^  78  Mo.  327.  These  authorities 
sanction  the  giving  of  the  third  instruction  for  the  state 
as  one  eminently  proper  to  give,  and  the  evidence  fully 
warranted  it. 

II.  It  is  contended  that  an  instruction  should  have 
been  given  looking  to  the  conviction  of  defendant  of  a 
lower  grade  of  offense  than  that  charged  in  the  indict- 
ment, but  necessarily  included  therein.  It  is  undoubt- 
edly true  that  such  an  instruction  is  proper  where  the 
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evidence  justifies  its  giving.  R.  S.  1879,  sec.  1666. 
Does  the  evidence  in  this  case,  considered  as  a  whole^ 
warrant  the  giving  of  such  an  instruction  % 

It  will  have  been  observed  that  the  defendant  went 
to  the  store  armed  with  a  revolver,  and  inquired  for  the 
''UacJcsmith.^^  On  being  told  that  Smith,  the  person 
referred  to,  was  over  home,  but  would  be  along  pretty 
soon,  the  defendant  said  Smith  *'  had  been  telling  lies 
on  him^  and  he  had  to  take  it  back^  or  he  would  put  a 
hole  through  him.^'^  He  then  went  behind  the  counter 
and  awaited  Smith's  coming.  When  Smith  came  into 
the  door,  defendant  said:  "Old  man,  you  have  been 
telling  lies  on  me ;"  and,  when  Smith  called  upon  him 
for  an  explanation  of  what  he  meant,  defendant  drew 
his  revolver,  cocked  it  and  came  from  behind  the 
counter,  and  compelled  Burnett  to  stand  aside  when  he 
tried  to  prevent  the  shooting. 

These  statements  made  by  the  state's  witnesses 
tDere  not  denied  by  defendant^  and^  therefore^  stand 
admitted^  as  much  so  as  if  the  defendant  had  admitted 
them  in  terms.  His  previous  preparations ;  his  threats ; 
his  coming  from  behind  the  counter  with  weapon  drawn 
and  ready,  as  well  as  Burnett's  vain  efforts  to  interpose, 
all  stand  admitted.  In  such  circumstances,  I  do  not 
believe  a  trial  court  -should  stultify  itself  by  giving  an 
instruction  of  the  nature  mentioned.  And  in  considering 
whether  a  defendant  charged  with  doing  a  certain  act 
did  so  with  a  criminal  intent,  his  prior  and  accompanying 
acts  are  all  to  be  considered,  and  the  rule  in  civil  cases 
as  to  the  existence  of  a  fraudulent  intent  may  be 
invoked  here.  When  speaking  of  the  rule  in  relation 
to  a  fraudulent  intent,  Sutherland,  J.,  in  Babcock  v. 
Eckler^  said:  *' Intent  or  intention  is  an  emotion  or 
operation  of  the  mind,  and  can  usually  be  shown  only 
by  acts  or  declarations;  and,  as  acts  speak  louder  than 
words^  if  a  party  does  an  act  which  must  defraud 
another,  his  declaring  that  he  did  not  by  the  act  intend 
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to  defraud  is  weighed  down  by  the  evidence  of  his  own 
act."  24  N.  T.  632,  cited  in  Wait  on  Fraud.  Con. 
[2  Ed.]  sec.  796. 

It  is  true,  we  have  said  that  instructions  should  be 
given  in  accordance  with  the  testimony  of  a  defendant 
witness  in  a  criminal  case  (  State  v.  Banks,  73  Mo.  592 ; 
State  V.  PalmeTy  88  Mo.  568 ),  but  we  have  never  yet 
said  so  in  such  circumstances  as  the  present  case  pre- 
sents ;  a  case  where  the  facts  not  denied,  and,  therefore, 
admitted,  countervail  and  overthrow  the  feeble  force  of 
any  testimony  of  the  defendant  as  to  his  non-murderous 
intention  in  firing  the  shot.  On  the  physical  facts  of 
this  case,  and  the  admitt-ed  facts  of  this  case,  no  one  can 
doubt  that  the  defendant  came  from  behind  the  counter 
not  to  r^el  but  to  malce  an  attack ;  to  carry  out  his 
previous  threats ;  there  is  no  other  reasonable  conclu- 
sion to  be  drawn  from  the  premises  in  evidence.  There 
was  no  error,  therefore,  in  the  refusal  of  the  defendant's 
eighth  instruction,  saying  nothing  of  other  faults  which 
that  instruction  contains  to  the  effect  that  one  man  can 
make  the  first  attack  on,  and  shoot,  another ;  break 
his  arm  with  the  intent  of  disabling  him,  and  still  be 
only  guilty  of  a  common  assault. 

III.  As .  to  the  third  instruction  given  at  the 
instance  of  the  defendant  in  relation  to  self-defense,  the 
remarks  made  in  the  preceding  paragraph  may  be  con- 
sidered in  this  connection  ( State  v.  Anderson^  89  Mo. 
loc,  cit.  332 ),  and  it  may  further  be  said  that  the  state 
could  not  appeal  from  the  giving  of  that  instruction, 
and  it  was  certainly  most  favorable  to  the  defendant. 
This  disposes  of  that  instruction,  as  well  as  its  marginal 
indorsement. 

IV.  The  other  instructions  given  on  behalf  of  the 
state  are  the  customary  instructions  and  require  no 
further  comment;  nor  do  the  other  very  favorable 
instructions  for  the  defendant  require  any  further 
discussion. 
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V.  Relative  to  the  alleged  absence  of  the  defend- 
ant from  the  court  room,  while  his  counsel  was  examin- 
ing Smith,  one  of  the  proposed  panel,  and  substituting 
Wieneke  in  his  place,  it  may  be  said :  First  As  to 
matters  occurring  in  the  court  room,  i.  e.,  in  the  pres- 
ence of  the  courts  the  only  way  matters  of  exception 
can  be  saved  is  by  the  bill  of  exceptions  in  the  usual 
way,  and  not  by  ex  parte  affidavits  as  attempted  in  this 
instance.  State  v,  Hayes^  81  Mo.  574.  So  that  there  is 
no  legitimate  evidence  before  us  of  the  absence  of  the 
defendant. 

Second.  Besides,  the  record  ghows  that  the  defend- 
ant was  present  when  the  jury  were  examined  on  their 
voir  dire^  and  when  the  list  of  the  panel  qualified  was 
delivered  to  his  attorney, 

VI.  It  appears  that,  about  the  close  of  the  exam- 
ination of  Pauline  Smith,  Mr.  Wood,  the  prosecuting 
attorney,  called  her  attention  to  a  note  book  which  con- 
tained, it  seems,  her  testimony  at  the  preliminary 
examination,  and  asked:  ''Is  that  your  signature?" 
and  she  answered  *'yes."  It  does  not  appear  that  any 
further  use  was  made  of  the  book,  whether  to  refresh 
the  memory  of  the  witness  or  otherwise ;  and  it  is  not 
seen  how  the  question  asked  and  answered  could  have 
worked  the  defendant  any  hurt,  but  his  counsel  objected, 
and  thereupon  the  court  said  :  ''  Very  well,  object  and 
object ;  the  supreme  court  will  get  its  fill  of  your  objec- 
tions." This  remark  is  also  assigned  for  error.  It  is 
impossible  to  see  how  this  remark,  somewhat  petulant 
though  it  may  have  been,  could  have  damage'd  the 
defendant's  cause.  At  all  events,  it  does  not  constitute 
reversible  error  in  a  case  as  plain  as  this  one. 

VU.  Contention  is  made  that  the  prosecuting 
attorney  in  his  closing  speech  was  permitted,  over  the 
objections  of  defendant,  to  make  remarks  outside  of  the 
record.  The  remarks  complained  of  are  these :  "  What 
position  are  we  to  be  placed  in  if  a  person  in  any  case 

Vol.  101—18 


Digitized  by 


Google 


274  SUPREME  COURT  OF  MISSOURI, 

The  State  t.  Musick. 

must  prove  the  intent  of  a  man  save  by  the  actions  of  a 
man?  How  may  we,  now  as  a  witness  put  upon  the 
stand,  dive  down  into  the  depths  of  a  man's  heart  and 
determine  his  intent  save  by  the  proof  of  his  actions 
and  his  conduct?  Gentlemen,  that  matter  appears  to 
be  too  plain,  too  simple,  for  any  other  discussion.  The 
court  tells  you  if  he  shot  at  him  with  a  loaded  pistol 
and  aimed  to  hit  him  in  a  vital  part  the  law  presumes 
he  intended  to  kill  him.  And  if  ^  man  shoots  at  the 
body  of  a  man  he  shoots  at  the  bulk  of  a  man,  he  has 
aimed  at  a  vital  part.  Instead  of  waiting  for  Smith  to 
reply  he  shoots  him  down.  If  you  believe  a  man  under 
those  circumstances  can  ^urn  in  and  shoot  a  man  down 
who  is  in  the  transaction  of  his  ordinary  business,  if 
that  is  the  law  of  this  country,  then  there  is  very  little 
protection  for  us  in  this  country." 

These  remarks  are  clearly  within  the  record  and 
within  the  line  of  legitimate  argument,  and  the  threat 
of  the  court  to  fine  the  counsel  for  the  defendant  if 
again  he  interrupted  the  prosecuting  attorney  when 
speaking  within  proper  bounds  was  only  the  perform- 
ance of  the  plain  duty  of  the  court  to  preserve  proper 
order  and  decorum  in  the  conduct  of  the  cause. 

VIII.  One  ground  of  the  motion  for  new  trial  is 
newly-discovered  evidence,  but  that  motion  does  not 
comply  with  the  rules  laid  down  by  this  court  in 
frequent  instances,  in  that  it  is  not  supported  by  affida- 
vit, and  does  not  disclose  any  diligence,  or  any  other  of 
the  six  requisites  mentioned  in  the  following  cases: 
Statev.  McLaughlin^  27  Mo.  Ill ;  State  v.  Ray,  63  Mo. 
345 ;  State  v.  JFritterer,  65  Mo.  422 ;  Cook  v.  Railroad^ 
66  Mo.  380 ;  Snyder  v.  Burnham,  Tl  Mo.  62. 

IX.  There  was  no  error  in  refusing  to  permit  the 
defendant  to  introduce  testimony  to  show  that  after  the 
shooting  he  had  surrendered  himself  to  the  sheriff. 
Such  self-serving  acts  or  declarations  are  wholly  inad- 
missible and  irrelevant  to  the  issue  joined. 
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X.  Another  ground  urged  for  reversal  is  that  all 
of  the  instructions  were  not  given  to  the  jury  when  they 
retired  ;  but  this  contention  is  not  supported  by  the 
evidence,  which  shows  that  the  jurors  were  kept  in  the 
court  room  one  night  when  considering  of  their  verdict, 
and  that  if  any  instruction  was  subsequently  found  on 
the  table  in  that  room  it  must  have  been  accidentally 
left  by  the  jurors.  But  there  is  no  proof  of  its  having 
been  thus  found,  by  affidavit  or  otherwise,  and  the 
mere  recital  in  the  motion  to  that  effect  possesses  no 
probative  value.  State  u.  McDaniel^  94  Mo.  301.  And, 
at  any  rate,  the  seventh  instruction  given  for  defendant 
even  had  it  been  missing  could  not  have  prejudiced  him. 

XI.  Lastly,  it  is  insisted  that  error  was  committed 
by  the  trial  court  in  refusing  defendant  permission  to 
file  a  supplemental  motion  for  new  trial,  within  the 
statutory  four  days,  but  if,  as  already  seen,  no  error 
had  been  committed  in  the  previous  rulings  of  the 
court,  it  is  not  readily  seen  how  any  subsequent  action 
of  the  court  relative  to  such  supplemental  mption,  could 
have  prejudiced  the  defendant. 

We  affirm  the  judgment.     All  concur. 


Benton  County  v.  Czarlinsky,  Appellant. 

Mortgage  Foreolosure :  adverse  possession.  An  action  to 
forecloBe  a  mortgage  will  not  be  barred  by  limitation,  unless  there 
have  been  ten  years  of  adverse  possession  in  the  mortgagor  and 
those  claiming  under  him,  and  this  is  true  although  the  bond 
which  is  secured  by  the  mortgage  is^arred. 

:    REPUDrA-TiON  op  mortgage  by  mortgagor:   adverse 

possession.  The  possession  of  the  mortgagor  in  the  absence  of  a 
distinct  repudiation  of  the  mortgage  is  not  adverse  to  the  mort- 
gagee, and  the  former's  grantee,  who  assumes  the  debt,  cannot 
successfully  plead  title  by  adverse  possession  in  the  foreclosure 
oroceedings. 
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Appeal  from  Benton  Circuit  Court.— Ro^.  M.  A.  Fyke, 

Judge. 

Affirmed. 

R.  W.  Campbell  and  W.  S.  87iirk  for  appellant. 

(1)  An  action  to  foreclose  a  mortgage  is  barred 
by  the  statute  of  limitations  if  not  brought  within  ten 
years  from  the  time  the  cause  of  action  upon  such 
mortgage  accrued.  Bush  v.  Whiter  85  Mo.  339 ;  John- 
son  V.  Johnson^  81  Mo.  331.  ( 2 )  No  new  promise  to 
pay  the  mortgage  nor  recognition  thereof  by  Czar- 
linsky, a  mere  stranger  to  the  bond  and  mortgage  from 
Bibb  to  Benton  county,  could  arrest  the  running  of  the 
statute,  or  revive  the  lien  of  the  mortgage  after  it  had 
expired  by  limitation,  especially  if  made  to  Mrs.  Owsley 
and  husband,  who  were  also  strangers  to  the  same,  and 
who  did  not  pretend  to  represent  the  mortgagor  in  any 
capacity.  Wood  on  Lim.,  sec.,79,  p.  192,  and  authori- 
ties cited ;  Ringo  v.  Brooks^  26  Ark.  640 ;  Oillingham 
V.  Oillingham^  17  Penn.  St.  302 ;  Morehead  v^  Wriston^ 
73  N.  C.  398;  Wachter  v.  Albee,  80  111.  47;  Kisler  v. 
Saunders^  40  Ind.  78 ;  Sibert  v.  Wilder ^  16  Kan.  176 ; 
Bobbins  v.  Farley ^  2  Strob.  348 ;  Trummet  v.  Salmon^ 
2  Bail.  308  ;  Trousdale  v.  Anderson,  9  Bush.  276.  (3) 
Even  if  Czarlinsky  stood  in  Bibb's  shoes,  the  promise 
not  being  in  writing  signed  by  him,  as  required  by 
statute,  is  of  no  effect.  R.  S.  1879,  sec.  3248 ;  Wood 
on  Lim.,  p.  194,  and  authorities  cited  in  note  4;  Black- 
burn v.  Jackson^  2Q  Mo.  308,  (4)  Neither  Mrs.  Ows- 
ley or  husband,  nor  her  grantor,  John  W.  Pierce,  was 
liable  for  the  payment  of  the  mortgage  debt.  Jones  on 
Mortgages  [2  Ed.  J  sec.  755,  and  the  authorities  cited 
in  notes  2  and  3;  Yrooman  ©.  Turner^  69  N.  Y. 
280,  where  the  authorities  are  collected ;  Norwood  v. 
DeHart,  30  N.  J.  Eq.  412;  Miller  v.  Whipple,  1  Gray, 
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317.  ( 6 )  It  was  manifest  error  to  permit  the  witness 
Owsley  to  testify  how  his  wife  held  the  property  with 
reference  to  the  mortgage  to  the  county. 

P.  D.  Eastain  and  J.  H.  Lay  for  respondent. 

( 1 )  The  plea  of  limitation  should  be  one  of  adverse 
possession  and  not  in  bar  of  the  bond,  and  hence  the 
case  of  Johnson  v.  Johnson^  81  Mo.  331,  does  not  apply. 
(2)  But,  even  if  it  be  the  law  that  the  bond  and  mort- 
gage are  both  barred  by  statute  in  ten  years,  the 
defendant  Czarlinsky,  by  accepting  the  deed  from 
Owsley,  assumed  the  debt  and  mortgage  and  became 
liable,  therefore,  as  an  original  obligation  on  his  part. 
Heim  v.  Vogel^  69  Mo.  529 ;  Fitzgerald  v.  Barker^  70 
Mo.  685;  Orrick  v.  Durham^  79  Mo.  174;  Brant  on 
Sur.  and  Guar.,  sec.  24.  The  assumption  by  appellant 
of  the  mortgage  was  pro  tanto  the  consideration  for  the 
deed  to  him,  and  the  dieed  to  him  was  the  consideration 
for  his  assumption  of  the  mortgage.  (3)  But,  even  if 
we  are  in  error  on  all  the  above  propositions,  this  case 
is  easily  settled  in  respondent's  favor  by  the  proposition 
that,  Czarlinsky  having  assumed  the  mortgage  as  a  part 
of  the  purchase  price  of  the  property,  he  is  estopped  to 
dispute  its  validity.  1  Jones  on  Mortgages,  sees.  743, 
744,  745;  2  Pom.  Eq.,  sec.  453,  n.  2;  3  Pom.  Eq.,  sec. 
1206  and  n.  2;  Easley  v.  Sloan^  4  West.  Rep.  (111. ) 
162 ;  Connor  v.  How,  29  Mo.  314. 

Brace,  J. — This  is  an  action  to  foreclose  a  mort- 
gage on  two  lots  in  the  city  of  Warsaw,  in  said  county, 
executed  on  the  eleventh  of  August,  1871,  by  one  Bibb 
to  secure  the  payment  of  a  bond  of  the  same  date  exe- 
cuted by  the  said  Bibb,  with  sureties,  payable  to  the 
plaintiff  for  the  sum  of  one  hundred  and  fifty  dollars, 
with  ten  per  cent,  interest  compounded,  on  or  before 
the  first  of  January,  1872.  The  suit  was  instituted  on 
the  fifth  of  March,  1885. 
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On  the  tenth  of  October,  1872,  Bibb  executed  a  sec- 
ond mortgage  on  the  same  premises,  which  was  fore- 
closed by  decree  of  the  circuit  court  of  said  county,  and 
the  lots  sold  under  the  decree  to  one  Pierce,  who 
received  a  deed  from  the  sheriff  therefor  on  the  twen- 
tieth day  of  October,  1877.  On  the  twenty-second  of 
May,  1880,  Pierce  sold  and  conveyed  the  premises  to 
Nettie  Owsley,  and  on  the  twelfth  of  April,  1882, 
Nettie  Owsley  and  her  husband  sold  and  conveyed  the 
premises  to  the  defendant.  This  deed  contained  a 
clause  by  which  the  defendant  assumed  the  payment  of 
the  debt  secured  by  the  mortgage  to  the  county.  The 
evidence  for  the  plaintiff  tended  to  prove  that  the  con- 
sideration for  said  deed  was  six  hundred  and  twenty- 
five  dollars ;  that  the  deed  was  executed  in  pursuance 
of  a  written  agreement  or  bond  by  which  defendant 
agreed  to  pay  the  mortgage  debt  to  the  county,  and  the 
remainder  of  the  six  hundred  and  twenty-five  dollars 
to  Owsley ;  that  he  paid  Owsley  two  hundred  and  thirty 
dollars. 

The  defendant  testifying  in  his  own  behalf  denied 
that  he  ever  signed  any  such  agreement,  or  that  he  ever 
received  any  paper  from  the  Owsleys  relating  to  the 
property,  except  his  deed.  He  did  not  deny,  however, 
that  he  was  to  pay  six  hundred  and  twenty-five  dollars 
for  the  property  or  claim  that  he  ever  paid  Owsley  more 
than  two  hundred  and  thirty  dollars  of  the  purchase 
money.  His  defense  was  the  statute  of  limitations. 
Bibb  was  in  possession  of  the  premises  at  the  time  he 
executed  the  mortgage  to  the  county,  and  continued  in 
possession  thereof  until  his  death  in  1875 ;  his  widow, 
who  was  also  his  administratrix,  continued  in  possession 
until  some  time  in  1876,  when  she  rented  it  to  one 
Oechsle  who  remained  in  possession  until  1877,  when 
she  rented  it  to  one  Logan  who  remained  in  possession 
until  October  20,  1877,  when  she  turned  the  possession 
over  to  the  said  Pierce  who  purchased  at  the  foreclosure 
sale  under  the  second  deed  of  trust,  and  on  the  same 
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day  Pierce  rented  the  premises  to  the  defendant  who 
has  continued  in  possession  ever  since,  first  as  tenant  of 
Pierce,  then  of  Mrs.  Owsley,  and,  since  his  purchase  of 
Mrs.  Owsley,  as  owner  in  his  own  right.  It  will  thus 
be  seen  that  the  mortgagor  and  his  grantees  have  been 
in  the  continuous  possession  of  the  premises  ever  since 
the  mortgage  to  the  county  was  executed,  and  there  is 
no  evidence  that  any  payment  has  been  made  on  the 
mortgage  debt  of  either  principal  or  interest. 

Ten  years  having  elapsed  since  the  execution  of  the 
bond  by  Bibb  and  his  sureties  before  this  action  was 
commenced,  a  right  of  action  on  the  bond  was  barred  by 
limitation.  R.  S.  1879,  sec.  3229,  art.  2,  ''personal 
actions."  But  this  section  has  no  application  to  the 
present  action  which  is  simply  for  the  foreclosure  of  the 
mortgage ;  neither  has  section  3248  which  requires  a 
written  acknowledgment  or  promise  to  take  a  case  out 
of  the  operation  of  the  provisions  of  article  2,  in  which 
that  section  is  contained.  Nor  does  it  follow  because 
an  action  on  the  bond  may  be  barred  that  the  action  to 
foreclose  the  mortgage  is  also  barred  ;  whether  the  latter 
action  is  barred  or  not  depends  upon  the  question 
whether  it  comes  within  the  operation  of  section  3219, 
article  1,  ^.  ^.,  whether  the  mortgagor  has  been  ten 
years  in  continuous  possession  claiming  adversely  to 
the  mortgagee  1 

It  was  said  in  Lewis  v.  ScJiwenn^  93  Mo.  26,  after  a 
citation  of  cases  in  this  state:  ''From  these  decisions 
there  can  be  no  doubt  but  the  statute  does  apply  to 
mortgages.  The  question  then  is  which  statute  applies, 
that  in  relation  to  personal  actions  or  that  in  relation  to 
real  actions  ;  both  operate  as  a  bar  in  ten  years.  The 
suit  to  foreclose  a  mortgage  is  based  upon  a  deed  with 
a  defeasance.  The  suit  concerns  land.  Its  object  is  to 
foreclose  the  equity  of  redemption.  The  fact  that  it  is 
done  now  by  decree  and  sale,  and  not  by  a  strict  fore- 
closure does  not  change  the  nature  of  the  suit.  The  ten 
years'   statute   with  respect  to  personal  actions  may 
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apply  to  the  note,  so  as  to  prevent  any  judgment  over, 
but,  as  to  the  mortgage  itself  and  relief  thereon,  the  ten 
years'  statute  with  respect  to  real  estate  must  be  resorted 
to.'*  And  in  Booker  v.  Armstrong,  93  Mo.  50,  it  is  said : 
"It  has  been  held  in  this  state  that  though  the  note  or 
bond  secured  by  a  mortgage  or  deed  of  trust  may  be 
barred,  so  that  no  action  can  be  maintained  thereon,  yet 
the  mortgage  may  be  enforced  by  foreclosure  or  a  sale 
under  the  deed  of  trust,"  citing  Chouteau  v.  Burlando, 
20  Mo.  483 ;  Cape  Girardeau  County  v.  Harbison^  68 
Mo.  90;  Wood  v.  Augustus^  61  Mo.  46;  Lewis  v. 
ScTiwenn,  supra^  and  adding:  *'In  the  case  last  cited 
it  is  held  thafc  to  bar  a  foreclosure  it  must  appear  that 
there  has  been  ten  years'  possession  of  the  property 
adverse  to  the  mortgagee." 

This  may  now  be  considered  the  settled  doctrine  in 
this  state,  and  the  only  question  in  this  case  necessary 
to  be  determined  is  whether  the  possession  of  the 
defendant  and  his  grantors  has  been  adverse  to  the 
mortgagee— the  plaintiff.  The  rule  laid  down  in  1  Jones 
on  Mortgages,  section  672,  in  relation  to  the  possession 
of  the  mortgagor  is  that  '*his  possession  is  at  common 
law  consistent  with  the  right  and  title  of  the  mortgagee. 
But  a  mortgagor  may  by  his  declarations  and  acts  repu- 
diate the  mortgage,  deny  the  title  or  right  claimed 
under  it  and  convert  his  holding  into  an  adverse  hold- 
ing.    So  may  the  grantee  of  the  mortgagor." 

We  look  in  vain  through  the  evidence  in  this  case 
for  any  act,  word  or  deed  by  the  mortgagor  or  any  of 
the  grantees  claiming  under  him  repudiating  this  mort- 
gage, or  denying  any  right  or  title  claimed  under  it. 
On  the  contrary  we  find  the  defendant  and  his  immedi- 
ate grantor  purchasing  and  selling  the  premises  upon 
the  faith  of  its  existence  as  a  valid  and  subsisting  lien 
on  the  premises,  and  in  the  most  impressive  manner 
declaring  their  holding  to  be  under  it  and  subject  to  it, 
the  one  by  executing  a  deed,  the  consideration  of  which 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  281 

Lewis  T.  Pitman. 

consisted  in  great  part  of  the  mortgage  debt  secured  by 
it,  reciting  the  mortgage  and  conveying  subject  to  it, 
and  the  other  by  accepting  such  deed  and  thereby 
assuming  the  payment  of  that  debt ;  besides  there  was 
evidence  tending  to  prove,  and  the  court  found  as  a 
fact,  that  the  deed  was  executed  in  pursuance  of  a  writ- 
ten agreement  to  convey,  containing  the  same  stipula- 
tions, and  delivered  to  defendant  in  November,  1881. 
There  can  be  no  question  that  plaintiff's  action  to  fore- 
close the  mortgage  was  not  barred  by  ten  years'  adverse 
possession,  and  that  the  judgment  herein,  which  was 
simply  one  of  foreclosure,  was  right. 

It   is,    therefore,    affirmed.      All    concur,    except 
Barclay,  J.,  absent. 


Lewis,   Administrator,^  v.  Pitmatt,    Trustee^   et  aZ., 
Appellants. 

1.  Will,  Constmotion  of:  life-estate  and  REMAmDER  over.  A  loi  ggf 
testator  by  the  second  clanse  of  his  wiU  gave  to  his  wife  his  house-  ^^^  ^^ 
hold  and  kitchen  furniture  and  all  his  other  personal  property  }^  ^ 
including  money  on  hand,  in  bank  and  all  sums  due  him.    In  the  ~^ 

third  clause  he  expressed  the  desire  that  his  business  of  manu- 
facturing powders  and  perfumes  should  be  continued  after  his 
death  and  to  that  end  gave  his  wife  the  sole  power  to  conduct  his 
business  in  all  of  its  branches,  "  she  alone  to  derive  aU  the  increase 
from  the  same,*'  with  the  right  to  sell  the  patent  ricchts  and  trade- 
marks, '*  keeping  the  receipts  of  said  sale  for  her  sole  use  and 
benefit."  The  fourth  clause  of  the  will  declared  that  *'  it  is  my 
desire  that  after  my  wife's  death  all  of  my  children  shall  share, 
and  share  alike,  in  the  estate  left  by  her  whether  the  same  be 
realty  or  personalty ;  of  course  I  refer  in  this  clause  to  whatever 
she  has  remaining  of  that  she  acquired  from  me  by  virtue  of  this 
wiU.'  *  Heldy  that  the  will  must  be  construed  as  a  whole,  and  this 
being  done  it  gives  to  the  wife  a  life-estate  in  aU  the  testator's 
property  with  remainder  over  to  his  children. 
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LIFB-ESTATB    WITH  POWER  OP  DISPOSITION.    Where  an 


express  life-estate  is  created  by  the  will,  an  added  power  of  dis- 
position does  not  convert  .such  life-estate  into  one  in  fee  simple. 

8.     : :  .    Nor  is  it  necessary  that   the  life-estate 

should  be  created  in  express  terms.  If  the  intention  is  clear  from 
the  whole  will  that  the  first  taker  is  to  have  but  a  life-estate,  the 
subsequent  power  of  disposition  will  not  convert  it  into  one  in 
fee-simple. 

4.  Will :  BEQUEST  OF  PERSONAL  PROPERTY  :  IMPLIED  POWER  OF  DIS- 
POSITION. Where  part  of  personal  property  bequeathed  by  a 
testator  to  his  wife  is  of  a  perishable  nature,  an  implied  power  of 
disposition  will  not  be  regarded  as  given  because  of  the  use  of  the 
words  ''estate  left  by  her"  and  "remaining  of  that  she  acquired 
by  me ' '  in  the  clause  of  the  will  giving  a  remainder  over  to  his 
children  on  the  death  of  the  wife. 

Appeal  from  St.  Louis  County  CiTcuit  Court — Hon. 
W.  W.  Edwards,  Judge. 

Affirmed. 

Wm.  F.  BroadJiead  for  appellants. 

(1)  A  bequest  of  chattels  generally,  without  any 
restriction,  as  in  the  second  clause  of  the  will,  would 
pass  the  absolute  property.  (2)  In  construing  the 
bequest  of  chattels,  with  reference  to  the  devise  of  the 
real  estate,  in  the  same  paragraph  of  the  will,  the  differ- 
ence in  the  language  used  is  striking  and  significant, 
and  indicates  a  clear  intention  to  make  a  different  dis- 
position of  the  two  kinds  of  property.  Rhems^  Appeal^ 
8  Atl.  Rep.  (Pa.)  885 ;  2  Williams  on  Executors,  1083 ; 
Doe  V.  Westley,  4  B.  &  C.  667.  ( 3 )  The  third  clause  of 
the  will,  in  disposing  of  the  business,  trade-mark,  etc., 
contains  no  restrictions  upon  the  gift  of  the  same  to 
Mrs.  Pozzoni.  The  gift  of  the." income,"  being  unlim- 
ited in  the  will,  is  the  gift  of  the  income  in  perpetuity ; 
and,  the  income  being  all  that  was  beneiicial  in  the  busi- 
ness, the  gift  of  the  income  was  the  gift  of  the  business 
itself.    2  Williams  on  Executors,  1288  ( 1193) ;  AdamsoTh 
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V.  Armiiage^  19  Ves.  Jr.  416,  418 ;  Philips  v.  Chamber- 
lain, 4  Ves.  Jr.  51 ;  Rawlings  v.  Jennings,  13  Ves.  Jr. 
39;  Bishop  v.  McClellan's  Ex'rs,  16  Atl.  Rev.  (N.  J.) 
\\  Allen  V.  Henderson,  5  Am.  Law  Rep.  (N.  Series) 
p.  256.  From  the  nature  of  the  business,  consisting 
largely  of  "good-will"  or  reputation,  it  is  not  likely 
that  the  testator  intended  to  create  in  the  same  a  life- 
estate  in  the  wife,  with  a  limitation  over  to  his  children. 
The  greatest  extent  to  which  courts  have  gone  in  recog- 
nizing ''good-will,"  as  part  of  the  assets  of  an  estate,  is 
to  require  the  administrator,  when  he  disposes  of 
the  same  for  value,  to  account  therefor.  Seigman  v. 
Marshall,  17  Md.  550,  569;  Roberts  v.  Qtdddington, 
28  Beav.  529;  2  Williams  on  Executors,  1569.  The 
power  to  sell  the  ''patent  rights"  and  trade-mark — the 
only  tangible  things  of  value  connected  with  the  busi- 
ness, shows  an  intention  to  give  the  absolute  property. 
This  is  an  attribute  of  ownership.  This  is  not  a  case  of 
a  technical  "power"  to  appoint  among  certain  persons 
or  to  sell  for  certain  purposes  of  the  testator.  It  is  a 
right  to  sell  for  the  legatee's  own  use  and  benefit ;  and 
this  means  absolute  dominion  or  ownership.  Kendall 
V.  Kendall,  36  N.  J.  Eq.  91,  96 ;  Jackson  v.  Bobbins,  16 
Johns.  537,  588  ;  Rubey  v.  Barnett,  12  Mo.  3,  6  ;  Reinders 
V.  Koppelmann,  68  Mo.  482-494;  Wead  v.  Or  ay,  78 
Mo.  59;  Munro  v.  Collins,  95  Mo.  at  p.  39.  (4)  The 
fourth  clause,  in  expressing  a  desire  as  to  the  disposi- 
tion of  the  "estate"  left  by  the  widow,  "whatever  she 
has  remaining,"  contains,  at  least,  an  implied  power  of 
disposition,  as  to  the  personalty.  Reinders  v.  Koppel- 
mann, 68  Mo.  482,  490-4 ;  Bowen  v.  Dean,  110  Mass. 
433 ;  Harris  v.  Knapp,  21  Pick.  412 ;  Lynde  v.  Esta- 
brook,  7  Allen,  68,  79  ;  FolVmeiler'  s  Appeal,  102  Penn. 
St.  581 ;  Benkert  v.  Jacoby,  36  Iowa,  273.  ( 5 )  A  gift  of 
property  generally  in  a  will,  without  any  other  restric- 
tion than  a  subsequent  clause  giving  to  another  what 
may  remain  of  the  property  after  the  death  of  the  per- 
son to  whom  the  property  is  first  given,  carries  the 
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absolute  estate.  Wead  v.  Oray^  78  Mo.  69,  63.  Where 
the  limitation  itself  implies  an  absolute  power  of  dis- 
position as  in  the  present  case,  by  attempting  to  dispose 
of  what  may  remain  or  be  left  at  the  death  of  the  first 
legatee,  the  estate  of  the  first  legatee  is  absolute,  and 
the  limitation  over  is  void.  Beinders  v.  Koppelmann^ 
68  Mo.  at  p.  491 ;  Attorney  Oeneral  t).  Hall^  Fitzg.  314 ; 
Jackson  n.  Hohbins^  16  Johns.  537,  684 ;  Jackson  v.  BiUly 
10  Johns.  19 ;  Ide  v,  Ide,  5  Mass.  600,  604 ;  Campbell  v. 
Beaumont,  91  N.  T.  464  ;  Cole  v.  Cole,  79  Va.  361 ; 
Stowell  V.  StowelV s  Executor,  69  Vt.  494;  Judemne^s 
BxWv.  Judevine,  18  Atl.'Rep.iYt.)  77.  (6)  The  fourth 
clause  of  the  will  is  merely  the  expression  of  a  desire  as 
to  the  course  the  wife's  property  should  take  upon  her 
decease,  and  not  in  form  or  effect  a  limitation  over  of 
the  property  bequeathed  to  her.  See  Campbell  v.  Beaur 
mont,  91  N.  Y.  464 ;  Howard  v.  Corusi,  109  U.  S.  726 ; 
Hoxsey  v.  Hoxsey,  37  N.  J.  Eq.  21.  (7)  The  express 
and  implied  power  of  disposition,  in  the  third  and 
fourth  clauses  of  the  will,  authorized  Mrs.  Pozzoni  to 
make  such  disposition  by  will  or  by  deed;  and  this 
power  having  been  fully  executed  by  her  will,  and  by 
deed,  nothing  remains  upon  which  a  limitation  could 
operate.  Bowen  v.  Bean,  110  Mass.  438-40 ;  Kimball 
V.  Sullivan,  113  Mass.  345 ;  Wead  v.  Cray,  78  Mo.  69 ; 
Howard  z>.  Corusi,  109  U.  S.  725. 

Taylor  &  Pollard  for  respondent. 

The  will  of  J.  A.  Pozzoni  gave  to  his  wife  only  a 
life-estate  in  his  business  and  the  assets  thereof,  includ- 
ing trade-marks,  trade-name,  recipes  and  good- will,  with 
remainder  on  her  death  to  his  children,  share  and  share 
alike.  Smith  v.  Bell,  6  Pet.  68 ;  Russell  v.  Eubanks, 
84  Mo.  83 ;  Bean  v.  Kenmuir,  86  Mo.  666 ;  Harbison 
V,  James,  90  Mo.  411 ;  Monroe  v.  Collins,  95  Mo.  33 ; 
Anderson  v.  HaU,  80  Ky.  91 ;  Siegwald  v.  Siegwald,  87 
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111.  435;  Or  em  v.  Hewitt,  97  111.  113.  (2)  The  fourth 
clause  of  this  will  reads :  ''It  is  my  desire  that  after 
my  wife's  death  all  of  my  children  shall  share,  and  share 
alike,  in  the  estate  left  by  her,  whether  the  same  be 
realty  or  personalty ;  of  course,  I  refer  in  this  clause  to 
whatever  she  has  remaining  of  that  she  acquired  by  vir- 
tue of  this  will."  This  language  can  only  be  construed 
to  mean  that  the  wife  took  a  life-estate,  and  that  she 
held  the  property  in  trust  for  the  children.  Clark  v. 
Booman's  ExW,  18  Wall.  493;  Giles  v.  Little,  104 
U.  S.  291 ;  Brant  v.  Iron  Co,,  93  U.  S.  326 ;  Bradley  v. 
Wescott,  13  Ves.  Jr.  445 ;  Boyd  v.  Strahan,  36  111.  355 ; 
Taylor  v.  Martin,  8  Atl.  Rep.  920 ;  also  cases  cited 
under  first  point.  (3)  The  fact  that  Mrs.  Pozzoni 
caused  the  business  of  her  late  husband  to  be  incor- 
porated, in  order  to  perpetuate  his  name,  and  to  be 
represented  by  shares  of  stock  issued  to  her,  and  held 
by  her  at  her  death,  did  not  defeat  the  operation  of  the 
fourth  clause  of  his  will.  This  stock  was  only  a  change 
in  the  method  of  continuing  and  perpetuating  the  busi- 
ness and  his  name,  and,  at  her  death,  by  operation  of 
his  will,  went  to  his  administrator  for  his  children, 
share  and  share  alike,  the  .same  as  the  business  would 
had  it  not  been  incorporated.  £Ians  v.  JEans,  79  Mo. 
65;  Monroe  n.  Collins,  95  Mo.  33-41.  (4)  The  testi- 
mony conclusively  shows  that  the  good-will  of  the 
business  was  of  great  value.  And,  where  such  is  the 
case,  both  in  this  country  and  Great  Britain,  it  is 
treated  as  a  valuable  asset,  to  be  accounted  for  by  the 
administrator,  surviving  partner  or  trustee.  Thompson 
V.  Winnebago,  48  Iowa,  155;  Biningle  v.  Clark,  30 
Barb.  113 ;  Boon  v.  Moss,  70  N.  Y.  474 ;  Wallingford 
n.  Burr,  17  Neb.  137 ;  Ramelsberg  v.  Mitchell,  29  Ohio 
St.  64;  Corress  v.  Fessler,  39  Cal.  336;  Herefort  v. 
Cramer,  7  Colo.  483;  Beal  v.  Chose,  31  Mich.  490; 
Willett  V.  Blanford,  1  Hare,  25Z\Fay  v.  Fay^s  AdmW, 
6  AtL  Rep.  12 ;  Parsons  on  Partnership  [2  Ed.]  p.  273, 
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star  p.  262;  Story  on  Partnership  [7  Ed.]  sec.  99,  and 
cases  cited;  Woerner's  Am.  Law  of  Adm'n,  sees.  127 
and  307,  and  cases  cited.  (5)  The  est^tte  of  J.  A. 
Pozzoni  being  still  open  and  unsettled  at  the  date  of 
his  widow's  d^ath,  his  administrator,  and  not  his  heirs, 
was  the  proper  person  to  take  charge  of  the  personal 
estate  in  remainder.  Immediately  on  her  death,  all 
interest  which  she  acquired,  by  his  will,  in  personal 
property  which  remained  lapsed,  and  nothing  was  left  for 
her  administrator  to  administer  upon.  It  follows  that 
it  was  the  duty  of  plaintiff,  and  not  her  administrator, 
to  take  charge  of  said  stock.  The  devisees  in  remain- 
der would  acquire  title  under  Mr.  Pozzoni 's  will,  yet, 
this  did  not  dispense  with  plaintiflE's  duty  in  the  prem- 
ises. State  ex  reL  v,  Moore^  18  Mo.  App.  406  ;  Leaky  v. 
Maupin^  10  Mo.  373;  Smith  v.  Dinnep,  37  Mo.  20; 
Murphy  V.  Harrahan^  50  Wis.  485 ;  Tappan  v.  Tappan, 
30  N.  H.  50 ;  Pate  v.  Barrett^  2  Dana  (Ky.)  426 ;  White 
V.  Hay,  4  Iredell,  14 ;  Allen  v.  Simmons^  1  Curtis,  122 ; 
Jenkins  v.  Freyer,  4  Paige  Ch.  47 ;  Lilland  n,  Robinson^ 
3  Little,  415 ;  Woodin  v.  Bagley^  13  Wend.  453 ;  Beecher 
V.  Crousey  19  Wend.  306 ;  Bradford  v,  Feeder^  2  McCord 
Ch.  168 ;  Farley  v.  Farley;  1  McCord  Ch.  606, 

Black,  J.— J.  A.  Pozzoni  died  testate  on  the  four- 
teenth of  April,  1885,  the  will  being  dated  March 
25,  1878.  He  left  a  widow,  Annie,  and  two  minor 
daughters,  namely,  Rosina  M.  and  Josephine  A.  Poz- 
zoni. The  widow  who  was  the  nominated  executrix 
declined  to  act,  and  M.  D.  Lewis  was  appointed  admin- 
istrator with  the  will  annexed.  He  brought  this  suit 
to  obtain  a  construction  of  the  will  of  his  testator.  The 
defendants  are  Herman  Heinze,  administrator  with  the 
will  annexed  of  Annie  Pozzoni,  John  Pitman,  trustee 
under  her  will,  and  the  two  daughters  who  appear  by 
their  curator. 

The  following  are  the  material  portions  of  the  will 
of  J.  A.  Pozzoni : 
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^'  Second.  I  give  and  bequeath  all  of  my  household 
and  kitchen  furniture,  silverware,  etc.,  at  iny  residence 
in  Kirkwood,  or  at  any  other  place  I  may  be  residing  at 
the  time  of  my  demise,  and  all  other  personal  property 
I  may  die  possessed  of,  including  money  on  hand,  in 
bank,  and  all  sums  due  to  me,  to  my  beloved  wife, 
Annie  ;  and  I  also  give,  and  devise  and  bequeath  to  my 
beloved  vnfe,  Annie,  during  her  natural  life,  or  so  long 
as  she  remains  my  widow,  all  the  real  estate  that  I  may 
die  seized  of  wherever  the  same  may  be  lying  or  situate, 
and  at  her  death  the  same  to  be  equally  divided  between 
my  children,  named  as  follows :  Lillie  Rosina  Mary, 
Anna  Louisa  and  Arthur  Wellsby ;  and  should  there 
be  other  children  born  to  me  by  my  said  wife,  Annie, 
after  the  date  of  this  will,  they  are  also  to  be  equal 
heirs  with  those  above  named. 

*'  Third,  It  being  my  desire  that  my  business  as 
proprietor  and  manufacturer  of  what  is  known  as 
'Pozzoni's  complexion  powder,'  *hair  dye,'  'hair 
restorative,'  'odeande  cologne,^  ^perfumes'  and  all 
other  preparations  manufactured  or  *put  up'  by  me, 
shall  be  continued  in  my  name  after  my  demise,  I  give 
and  bequeath  unto  my  said  wife,  Annie,  the  sole  right 
to  continue  said  business  in  all  its  details,  she  alone  to 
derive  all  the  income  from  the  same,  free  from  the  con- 
trol or  interference  from  any  person  or  persons  whatso- 
ever. However,  should  my  said  wife,  Annie,  deem  it 
best  to  sell  the  patent  rights  'and  trade-marks  for  the 
articles  hereinbefore  mentioned,  she  shall  have  full 
power  to  do  so,  keeping  the  receipts  of  said  sale  for  her 
sole  use  and  benefit. 

^^^  Fourth,  It  is  my  desire  that  after  my  wife's 
death  all  of  my  children  shall  share,  and  share  alike,  in 
the  estate  left  by  her,  whether  the  same  be  realty  or 
personalty ;  of  course  I  refer  in  this  clause  to  whatever 
she  has  remaining  of  that  she  acquired  from  me  by 
virtue  of  this  will." 


Digitized  by 


Google 


288  SUPREME  COURT  OP  MISSOURI, 

Lewis  V.  Pitman. 

The  estate  of  J.  A.  Pozzoni,  at  the  time  of  his 
^  death,  consisted  of  lands  not  valued  ;  also  of  household 
furniture,  notes,  accounts,  cash  stocks,  and  a  stock  in 
trade  aggregating  something  over  twenty-nine  thousand 
dollars.  This  estimate  does  not  include  the  good-will 
of  his  business,  trade-marks  or  recipes.  The  adminis- 
trator turned  over  to  the  widow,  pursuant  to  an  order 
of  the  probate  court  made  on  the  thirteenth  of  May, 
1885,  the  household  personal  property  appraised  at 
sixteen  hundred  and  thirty-nine  dollars,  and  also  the 
stock  in  trade  consisting  of  perfumery,  fancy  goods  and 
store  furniture,  appraised  at  one  thousand  and  forty- 
three  dollars,  and  accounts  amounting  to  five  or  six 
thousand  dollars. 

The  widow  by  virtue  of  the  third  clause  of  the  will 
took  possession  of  the  recipes,  trade- marks,  and  with 
them,  and  the  stock  in  trade  and  store  furniture  turned 
over  to  her  by  the  administrator,  continued  the  business 
of  manufacturing  toilet  articles  for  a  period  of  about  one 
year.  She  then  caused  to  be  organized  a  corporation 
by  the  name  of  J.  A.  Pozzoni  Medicated  Complexion 
Powder  Manufacturing  Company.  She  transferred  to 
the  corporation  the  trade-mark,  recipes,  good-will  of 
the  house  and  stock  on  hand  at  the  estimated  value 
of  twenty  thousand  dollars,  and  received  therefor  one 
hundred  and  ninety-eight  of  the  two  hundred  shares  of 
stock.  The  stock  on  hand  was  of  no  greater  value  than 
two  thousand  dollars.  In  less  than  a  month  thereafter 
she  died  testate.  By  her  will  she  first  declares  it  to  be 
her  desire  to  secure  to  her  two  daughters,  Rosina  and 
Josephine,  all  of  her  property.  She  then  provides  that 
after  her  death  all  of  her  property  shall  pass  to  her  said 
daughters,  and  to  that  end  she  devises  and  bequeaths 
her  property,  real,  personal  and  mixed,  to  John  Pitman, 
in  trust  for  the  sole  use  of  the  daughters,  subject  to  the 
following  directions  as  to  the  management  of  the  prop- 
erty.   The  will  then  goes  on  to  say  that  the  executor, 
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M.  D.  Lewis,  shall  have  the  management  of  the  prop- 
erty, and  directions  are  given  as  to  when  and  how 
moneys  shall  be  paid  over  to  the  daughters.  M.  D. 
Lewis  declined  to  qualify  as  executor  of  this  will,  and 
Herman  Hemze  was  appointed  administrator  with  the 
will  annexed. 

Heinze  as  such  administrator  took  possession  of  and 
inventoried  all  of  the  property  of  the  testatrix,  includ- 
ing certain  personal  property  wh  ich  she  received  under 
her  husband's  will,  and  one  hundred  and  eighty  shares 
in  the  above-named  corporation,  which  she  still  held  at 
the  time  of  her  death. 

The  plaintiff  states  that  he  is  advised  that  the 
widow  acquired  only  a  life-estate  in  the  personal  prop- 
erty devised  to  her  by  the  will  of  J.  A.  Pozzoni,  while 
her  administrator  is  advised  that  she  became  the  abso- 
lute owner  of  such  property,  and  he  prays  the  advice 
of  the  court  as  to  the  true  construction  of  the  will. 
The  trial  court  found  that  she  took  a  life-estate  only, 
and  then  ordered  the  administrator  of  Mrs.  Pozzoni  to 
turn  over  to  the  plaintiflp  the  one  hundred  and  eighty 
shares  of  stock  with  forty-five  hundred  dollars '  divi- 
dends collected  thereon,  and  the  further  sum  of  $921.71, 
being  the  proceeds  arising  from  the  sale  of  other  personal 
property.    The  trustee,  John  Pitman,  alone  appealed. 

The  daughters  get  the  property  under  either  con- 
struction of  the  will,  and  at  first  blush  it  would  seem 
this  contest  is  simply  as  to  who  shall  administer  upon 
the  estate.  Further  rejection  shows  that  there  is  more 
in  the  suit.  If  the  daughters  take  that  portion  of  the 
personal  property  which  their  mother  received  and  left 
at  her  death  under  their  father's  will,  then  they  take  it 
out  and  out ;  but  if  they  take  it  under  their  mother's 
will  then  it  is  clothed  with  a  complicated  trust.  It  is, 
therefore,  a  matter  of  some  moment  to  them  and  also  to 
the  trustee  that  the  question  of  construction  should  be 
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Following  the  will  through  we  see  that  the  testator 
in  the  first  place  gives  to  his  wife  his  household  and 
kitchen  furniture  and  all  other  personal  property  includ- 
ing money  on  hand,  in  bank,  and  all  sums  due  him. 
He  next  devises  to  his  wife,  during  her  life,  all  of  his 
real  estate,  and  at  her  death  the  same  to  pass  to  his 
children.  If  this  will  ended  here  it  would  embrace  all 
of  the  testator's  property,  and  there  could  be  no  ques- 
tion as  to  its  meaning.  The  wife  would  take  all  the 
personal  property  absolutely,  and  a  life-estate  in  the 
real  property.  By  the  next  and  third  clause  the  testa- 
tor expresses  a  desire  that  his  business  of  manufactur- 
ing powders  and  perfumes  should  be  continued  after 
his  death,  and  to  that  end  he  gives  to  his  wife  the 
sole  right  to  conduct  the  business  in  all  of  its  parts, 
**she  alone  to  derive  all  the  income  from  the  same." 
This  provision  giving  to  her  the  income  from  the  busi- 
ness leaves  the  inference  that  he  contemplated  the 
capital  should,  if  the  business  should  be  continued  by 
her  to  her  deafh,  go  in  another  direction,  and  is  in 
perfect  keeping  with  the  fourth  clause.  He  then  gives 
her  the  right  to  sell  the  patent  rights  and  trade-marks, 
''  keeping  the  receipts  of  said  sale  for  her  sole  use  and 
benefit." 

The  fourth  clause  declares :  "  It  is  my  desire  that 
after  my  wife's  death  all  of  my  children  shall  share,  and 
share  alike,  in  the  estate  left  by  her,  whether  the  same 
be  realty  or  personalty  ;  of  course  I  refer  in  this  clause 
to  whatever  she  has  remaining  of  that  she  acquired  from 
me  by  virtue  of  this  will." 

This  fourth  clause  speaks  of  both  personal  and  real 
property.  "It  applies  to  all  of  the  personal  property 
before  mentioned,  for  he  says :  "  I  refer  in  this  clause  to 
whatever  she  has  remaining  of  that  she  acquired  from  me 
by  virtue  of  this  will."  It  is  a  qualification  of  all  that 
had  before  been  said  concerning  the  i)ersonal  property, 
and  the  evident  purpose  of  this  clause  is,  to  put  the  real 
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property  and  remaining  personal  property  on  the  same 
footing.  The  will  must  be  construed  as  a  whole,  and 
this  done  it  gives  to  the  wife  during  her  life  all  of  the 
testator's  property,  remainder  to  the  children ;  for 
there  is  a  clear  intention  expressed  that  the  remaining 
personal  property,  as  well  as  the  real  estate,  shall  pass 
to  the  children  on  the  death  of  their  mother.  We  do 
not  see  how  this  result  can  be  escaped,  unless  we  strike 
out  the  fourth  clause,  and  that  we  have  no  power  to  do. 

If  we  follow  the  common-sense  reading  of  the  will 
from  first  to  last,  it  seems  to  us  there  is  no  difficulty  in 
discovering  its  true  purpose  and  meaning  as  to  the  per- 
sonal property,  the  only  property  in  question,  and  that 
is  this :  The  testator  gives  all  of  it  to  his  wife  with  the 
right  and  power  in  her  to  carry  on  the  manufacturing 
business,  or  to  dispose  of  the  same,  as  to  her  may  seem 
best,  with  the  further  qualification  that  whatever  of  the 
property  she  has  remaining  at  her  death  shall  go  to  the 
children. 

Thus  interpreted  does  the  will  violate  any  rule  of 
law  i  It  is  claimed  by  the  appellant  that  it  does,  and 
this  for  the  reason  that  where  there  is  a  devise  of  prop- 
erty, with  an  absolute  power  of  disposal  in  the  first 
taker,  a  subsequent  limitation  over  is  void.  We  shall 
not  review  the  many  authorities  cited  in  support  of  this 
proposition  of  law.  It  may  'be  conceded  that  a  devise 
of  an  estate  generally  or  indefinitely,  with  a  power  of 
disposition  over  it,  carries  a  fee.  Green  v,  Sutton^  50 
Mo.  186.  But  there  is  a  wide  difference  between  that 
class  of  cases  and  those  where  there  is  a  devise  for  life 
with  a  power  of  disposition.  Where  an  express  life- 
estate  is  created,  an  added  power  of  disposition  does 
not  convert  the  estate  into  a  fee.  Rubey  v.  Barnett^  12 
Mo.  8 ;  Gregory  z).  Cowgill^  19  Mo.  416 ;  Reinders  v. 
Koppelmanv^  68  Mo.  482.  Nor  is  it  necessary  that  the 
life-estate  should  be  created  in  express  terms.  If  it  is 
the  clear  intention  from  the  whole  will  that  the  first 
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taker  is  to  have  but  a  life-estate,  then  the  added  power 
of  disposition  will  not  convert  the  estate  into  one  of 
absolute  ownership.  Thus  in  the  case  of  Bniith  v.  Belly 
6  Peters,  68,  the  testator  gave  to  his  wife  all  of  his 
personal  estate  "  to  and  for  her  own  use  and  benefit 
and  disposal  absolutely  ;  the  remainder  of  said  estate, 
after  her  decease,  to  be  for  the  use  of  the  said  Jesse 
Goodwin."  It  was  held  the  wife  took  but  a  life-estate, 
and  that  for  the  reason  that  the  will  as  a  whole  disclosed 
a  clear  intent  to  make  a  present  provision  for  the  wife 
and  a  future  provision  for  the  son. 

.  In  Wead  v.  Qray^  78  Mo.  62,  it  was  said  that  Smith 
V.  Bell  is  an  exceptional  case  and  has  not  been  followed 
in  this  state.  Smith  v.  Bell  was  cited  with  approval 
and  liberal  quotations  made  from  it  in  the  recent  case 
of  Harbison  v.  James^  90  Mo.  411.  In  that  case  the 
testator  gave  all  of  his  property,  real  and  personal,  to 
his  wife  with  *'the  right  to  sell  and  reinvest,  as  she 
may  desire,  any  part  of  the  same,  for  her  separate  use 
and  benefit,  and  at  her  death  I  desire  that  any  portion 
of  my  estate  remaining  undisposed  of  shall  go  to  my 
three  daughters. '*  There  was  no  express  life-estate 
created  in  the  wife  in  that  case,  and  yet  it  was  held, 
notwithstanding  the  power  of  disposition,  that  she  had 
but  a  life-estate.  The  intention  of  the  testator  so 
clearly  expressed  was  allowed  to  prevail. 

Although  a  life-estate  is  not  created  in  express 
terms,  still  an  added  power  of  disposition  will  not  con- 
vert it  into  an  absolute  estate,  if  upon  a  consideration 
of  the  whole  vdll  it  is  clear  the  testator  intended  to 
give  a  life  estate  only.  This  is  the  deduction  to  be 
made  from  Smith  t).  Bell  and  Harbison  "o.  James^  and 
they  have  the  support  of  other  well-considered  cases. 
Oiles  v.  Little^  104  U.  S.  291 ;  Siegwald  t.  Siegwald.^  37 
111.  435  ;  Green  v.  Hewitt,  97  111.  113.  If  the  first  taker 
is  to  have  but  a  life-estate,  then  it  matters  not  whether 
this  appear  from  express  words  creating  a  life-estate  or 
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from  a  consideration  of  the  whole  will.  What  differ- 
ence can  it  make  in  which  form  the  testator  expresses 
his  intention,  so  that  it  is  clearly  expressed  ?  There 
may  be  and  are  many  cases  where  the  added  power  of 
disposition  will  turn  the  scale,  but  if  it  is  the  intention 
of  the  testator  to  give  the  first  taker  a  life-estate  only, 
notwithstanding  the  power  of  disposition,  then  that 
intention  ought  to  prevail.  This  is  the  common-sense 
view  of  the  matter,  and  it  has  the  support  of  well-con- 
sidered judgments. 

These  considerations  dispose  of  this  case  on  the 
assumption  that  Mrs.  Pozzoni  had  full  power  to  dispose 
of  the  personal  property.  She  had  no  express  power 
conferred  upon  her  to  sell  the  property  devised  to  her, 
except  that  connected  with  the  manufacturing  business. 
This  power  was  conferred  for  a  special  and  limited  pur- 
pose, and  it  has  no  tendency  whatever  to  enlarge  the 
life-estate  to  an  absolute  and  unqualified  estate.  But 
cpnsiderable  reliance  is,  by  the  appellant,  placed  upon 
these  words  in  the  fourth  clause  of  the  will,  namely, 
** estate'  left  by  her,"  and  **  remaining  of  that  she 
acquired  from  me."  These  words  it  is  argued  contain 
an  implied  power  to  dispose  of  the  property.  They 
certainly  do  contemplate  that  the  property  devised  will 
not  all  be  on  hand  at  her  death.  But  it  must  be 
remembered  that  some  of  the  property  devised  to  her 
was  household  articles  which  must  in  the  nature  of 
things  perish  and  wear  out  by  use.  Like  expressions 
were  relied  upon  as  furnishing  an  absolute  power  of 
disposal  in  Munro  t).  Collins ^  95  Mo.  33,  but  this  court 
said  no  such  implication  would  arise,  since  a  part  of 
the  personal  property  devised  was  of  a  perishable 
nature,  and  was  such  as  would  necessarily  be  worn  out 
and  consumed  in  using  the  same. 

Prom  the  whole  will  it  is  clear  that  the  testator 
intended  to  give  his  wife  the  use  of  all  of  his  property 
during  her  life,  and  it  is  equally  clear  that  he  intended 
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it  should  go  to  his  children  at  her  death.  She  had  but 
a  life-estate  in  it,  and  at  her  death  the  children  became 
entitled  to  all  that  remained,  and  they  are  entitled  to 
take  it  under  their  father's  will.  The  fact  that  the 
manufacturing  business  was  organized  into  a  corpora- 
tion can  make  no  difference.  The  stock  represents  the 
interest  of  the  estate,  and  the  children  are  entitled  to  it 
the  same  as  any  other  property  remaining  at  the 
mother's  death.  It  follows  from  what  has  been  said 
that  the  judgment  should  be,  and  it  is,  affirmed.  All 
concur.   ' 


m  ^ssTi  McElroy  v.  Maxwell,  Appellant. 

101    294\  • 

135  jio)  1.     Court  of  Equity :  specific  performance  :  unfair  contract. 

101   294 1  A  court  of  equity  wiH  not  specificaUy  enforce  a  contract  for  the 

-^^  254|  s^^®  ^^  land,  where  it  contains  such  elements  of  surprise,  undue 

77>  b'i9\  advantage  or  unfairness  as  to  prompt  a  court  of  equity  to  say  that 

^S*  ^i  ^*  ^  ^^^  right  and  proper  to  administer  the  relief,  and  the  relief 

IQ^  gQ4  wiU  be  refused  in  such  case,  though  the  court  would  not  rescind 

il60_^0_  the  contract  thus  made,  but  would  remit  the  complaining  party  to 

^^     .??ili  ^^^  remedy  at  law. 

2. :  : .     In  a  suit  for  specific  performance,  it 

appeared  that  defendant  was  an  illiterate  and  feeble  old  woman, 
who  had  been  urgently  importuned  by  a  real-estate  agent,  a  for- 
mer neighbor  and  member  of  her  church,  for  authority  to  seU  her 
farm,  but  that  she  persistently  refused  to  do  so  until  the  last  inter- 
view, when  the  agent  induced  her  to  sign  what  she  supposed  to  be 
a  memorandum  stating  that  she  finally  declined  to  sell,  but  which 
was  in  reality  a  power  of  sale,  under  which  the  agent  made  a  con- 
tract in  her  name.  Held  that  this  contract  would  not  be  enforced 
in  equity. 

3,  Speciflo  Performance:  agent  of  both  parties.  Where  the 
vendor's  agent  was  also  acting  as  agent  of  the  vendee,  without  the 
knowledge  of  the  vendor,  his  contract  of  sale  wiU  not  be  enforced 
against  the  vendor. 
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4.  Practice  in  Supreme  Coiirt :  equity  findinos.  The  supreme 
court  will  exercise  a  supervisory  control  over  the  findings  of  the 
lower  court  in  equity  cases. 

Appeal  from   Jackson    Circuit    Court. — Hon.   T.    A. 
Gill,   Judge. 

Reversed. 

Oates  &  Wallace  and  A.  Comingo  for  appellant. 

(1)  Specific  performance  is  not  an  absolute  right. 
It  is  a  matter  of  sound  judicial  discretion,  exercised 
upon  a  consideration  of  all  the  facts  and  circumstances 
of  each  case  in  which  it  may  be  sought.  Paris  v. 
Haley ^  61  Mo.  461 ;  Ivory  v.  Murphy j  36  Mo.  642 ; 
Durritt  v.  Hooky  8  Mo.  382 ;  Msh  v.  Lightner^  44  Mo. 
272 ;  Taylor  v,  Williams^  45  Mo.  83,  84 ;  Fish  v.  Lesser^ 
69  111.  395 ;  Lear  v.  Chouteau^  23  111.  39 ;  Forcetly  v. 
Barnhart,  1  P.  F.  Smith,  281 ;  Snell  v.  Mitchell,  65  Me. 
50;  Hust  V.  Conrad,  47  Mich.  454;  Pomeroy  on  Con., 
sec.  35,  n.  1 ;  Waterman  on  Spec.  Per.,  sec.  6,  and  notes. 
(2)  This  discretion,  it  is  true,  is  not  arbitrary;  nor 
does  it  depend  on  the  mere  pleasure  or  caprice  of  the 
court.  Specific  performance  will  be  denied,  however, 
even  where  the  contract  is  fair  in  all  its  terms,  if  its 
enforcement,  from  subsequent  events,  or  even  from  col- 
lateral circumstances,  would  work  a  hardship.  Taylor 
V,  Williams,  45  Mo.  83 ;  Southworth  v.  Hopkins^  Heirs, 
11  Mo.  331 ;  Veth  v.  Oierth,  92  Mo.  97;  Bruck  v.  Tucker, 
42  Cal.  346 ;  Fish  v.  Lesser,  69  111.  394  ;  Lear  v.  Chou- 
teau, 23  111.  39 ;  Stotenhurgh  v.  Tompkins,  1  Stockton, 
332;  Seymour  v.  Delaney,  6  Johns.  Ch.  222;  s.  c,  3 
Cowen,  445 ;  Willard  v.  Taylor,  8  Wall.  557 ;  Waterman 
on  Spec.  Per.,  sees.  158,  159,  and  citations.  (3)  It 
should  be  refused  in  all  cases  in  which  it  shall  appear 
that  there  has  been  the  least  unfairness,  undue  influence, 
overreaching,  misrepresentation,  or  undue  solicitation 
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or  persuasion,  exercised  in  procuring  the  contract.  It 
must  be  fair,  just  and  certain.  Harrison  v.  Tovm^  17 
Mo.  237 ;  Rust  v.  Conrad,  47  Mich.  464 ;  Smith  v.  Wood, 
12  Wis.  383,  and  citations ;  Hay  v.  Lewis,  39  Wis.  369 ; 
Lear  v.  Chouteau,  23  111.  42 ;  Fish  v.  Lesser^  69  111. 
394 ;  Snell  v.  Mitchell,  65  Me.  48 ;  Plummet  v.  Keppler^ 
26  N.  J.  Eq.  481 ;  Modisett  7).  JoJtnson,  2  Blackf.  ( Ind.) 
439;  Pomeroy  on  Contracts  (Spec.  Per.),  sec.  179,  p. 
251.  ( 4 )  Specific  performance  with  compensation  will 
be  refused  if  the  vendee  has  either  actual  or  constructive 
notice,  before  filing  his  bill,  of  a  defect  in  the  title, 
which  will  prevent  the  vendee  from  executing  the  con- 
tract according  to  its  terms.  McQueer  v.  Chouteau^ s 
Heirs,  20  Mo.  227 ;  Morss  v.  Elmdorff,  11  Paige  Ch. 
277 ;  Hatch  t).  Cohb^  4  Johns.  Ch.  559 ;  Kempshall  v. 
Stone,  5  Johns.  Ch.  193  ;  Wood  v.  Majoribanks,  7  H.  L. 
Cases,  806 ;  Philips  v.  Stanch,  20  Mich.  369.  It  will 
also  be  refused  where  the  vendee  has  made  no  inquiries 
as  to  the  condition  of  the  title,  or  where  there  is  no 
agreement  or  representation  as  to  quantity  or  title. 
Pomeroy  Spec.  Per.,  sec.  444.  (5)  The  court  will  not 
decree  specific  performance  of  a  contract  which  is  not 
clearly  established.  It  requires  much  less  strength  of 
case  to  resist  the  bill  than  to  maintain  it.  If  the  evi- 
dence is  conflicting  as  to  the  fact  of  the  contract,  the 
decree  will  be  denied.  Veth  v.  Oierth,  92  Mo.  97; 
Strange  v.  Cowley,  91  Mo.  287;  2  Story's  Equity,  sees. 
769,  770 ;  Railroad  v.  Lewis,  76  Va.  833 ;  Morrison  v. 
Searight,  4  Baxter,  477.  (6)  Although  Hughes  pro- 
fessed to  act  as  the  agent  of  the  defendant,  the  evidence 
shows  quite  plainly  that  he  was  acting  throughout  as 
the  friend  and  agent  of  the  plaintiflP.  If,  however,  he 
was  acting  as  the  agent  of  both  parties,  the  contract 
he  professes  to  have  made  with  defendant  will  not  be 
enforced.  Hesse  v.  Briant,  6  DeG.  M.  &  G.  623 ;  Fish 
V.  Lesser,  69  111.  394 ;  Story  on  Agency  [9  Ed.]  sec.  31, 
and  note;  Morgan  v.  Hardy,  16  Neb.  427.     (7)    The 
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■  I  — 

contract  set  out  •  in  the  petition  is  not  the  contract  of 
defendant  Matilda  Maxwell,  but  is  the  contract  of 
Hughes.  Morgan  v.  Bergan,  8  Neb.  209 ;  Spencer  v. 
Fields  10  Wend.  87,  and  citations ;  Lessee  of  Anderson 
t.  Brown^  9  Ohio,  151.  (8)  In  view  of  all  the  facts 
and  circumstances  disclosed  by  the  record  in  the  cause, 
we  submit  that  the  court  erred  in  its  rulings  during  the 
progress  of  the  trial ;  that  by  its  decree  it  should  have 
dismissed  plaintiflf's  bill,  and  that  it  erred  in  overruling 
defendant's  motion  for  a  rehearing. 

Daniel  B.  Holmes  and  Karnes  &  ErautTioff  for 
respondent. 

(1)  There  was  abundant  evidence  to  sustain  the 
finding  of  the  circuit  court,  and  this  court  should  not 
interfere  with  it.  Matthias  v.  O^Neily  94  Mo.  520; 
Sharpe  v.  McPike^  62  Mo.  300 ;  SneU  v.  Harrison^  88 
Mq.  651 ;  Er shine  t).  Loewenstein^  82  Mo.  801 ;  Judy  v. 
Banky  81  Mo.  404.  ( 2 )  The  rule  of  law  is  that  events 
subsequent  to  the  contract,  and  not  so  involved  in  it  as 
to  render  it  unequal  at  the  time  it  was  entered  into,  can- 
not be  brought  forward  to  show  the  hardship  in  enforc- 
ing it.  Pry  on  Spec.  Per.,  sec.  402 ;  Waterman  on  Spec. 
Per.,  sec.  178 ;  Marble  Co.  v.  Ripley,  10  Wall.  839 ; 
Lee  V.  Kirhy,  104  Mass.  420  ;  Low  v.  Treadwell,  12  Me. 
441 ;  Addington  v.  McDonnell,  63  N.  C.  389  ;  Webb  v. 
Railroad,  9  Hare,  129  ;  21  Gratt.  75.  ( 8 )  A  broker 
may  receive  commissions  from  both  parties  when  he  is 
acting  with  full  knowledge  on  the  part  of  both.  Mrs. 
Maxwell  must  have  known  in  the  very  nature  of  things 
that  the  other  party  would  compensate  the  agent,  as  this 
appears  from  the  contract  outside  of  the  positive  declar- 
ations of  Hughes  on  that  subject.  Alexander  v.  Society. 
52  Ind.  466 ;  Rowe  v.  Stevens,  58  N.  Y.  621 ;  Scribner 
V.  Collar,  40  Mich.  375 ;  Morgan  v.  JEJI/ord,  L.  R.  4 
Ch.  Div.  352 ;  Lynch  v.  McKenna,  58  How.  Pr.  421. 
(4)    The  cases  cited  by  appellant  under  points  4  and  6 
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and  other  points  do  not  support  the  propositions  there 
stated.  ( 5 )  Parol  evidence  was  competent  to  show  a 
proper  formal  description  of  "  Matilda  Maxwell's  farm 
situated  in  section  32,"  etc.  Hurley  v.  Brown^  98  Mass. 
545 ;  Mead  v.  ParTcer^  116  Mass.  413 ;  Ross  t).  Baker^ 
72  Pa.  St.  186 ;  Barry  v.  Coombe,  1  Peters,  640 ;  Eaicher 
n.  Hatcher^  1  McMuUin's  Eq.  311 ;  Moss  v.  Atkinson^ 
44  Cal.  3;  Simmons  v.  JSpruil^  3  Jones'  Eq.  9  ;  Phillips 
V.  Hooker,  N.  C.  Eq.  193  ;  Atwood  v.  Cobby  16  Pick. 
227 ;  Ives  v.  Hazard,  4  R.  I.  14 ;  Spangler  v.  Danforih^ 
65  111.  162 ;  Holmes  v.  Evans,  48  Miss.  247.  All  the  law 
requires  in  the  matter  of  description  is  that  there  be 
sufficient  to  enable  the  parties  to  ascertain  and  identify 
the  land  by  the  aid  of  extraneous  evidence.  Springer 
V.  Eleinsorge,  83  Mo.  152 ;  Titherow  v,  Anderson^  63 
Mo.  96;  Briggs  v.  Munchon^  50  Mo.  467;  Long  v. 
Wagoner,  47  Mo.  178. 

Sherwood,  J. — This  is  a  proceeding  for  specific 
performance,  instituted  in  the  Jackson  circuit  court  for 
one  hundred  and  twenty  acres  of  land  lying  in  the 
vicinity  of  Kansas  City. 

Having  carefully  read  the  evidence,  and  given  it 
much  consideration,  the  following  statement  will  pre- 
sent a  sufficiently  accurate  history  of  the  transaction  to 
form  the  basis  of  the  conclusions  hereafter  drawn  there- 
from : 

Hughes,  the  whilom  elder  in  the  church  and  Sun- 
day-school superintendent,  went  to  the  house  of  Mrs. 
Maxwell,  a  member  of  the  same  church,  on  Saturday, 
March  1,  1884,  ostensibly  to  buy  hogs;  but  in  reality  to 
buy  the  land  in  question.  Hughes  had  formerly  lived 
in  the  neighborhood,  but  then  was,  and  for  several  years 
had  been,  a  resident  of  Kansas  City,  where  he  had  gone 
into  the  real-estate  business.  Having  lived  as  a  neigh- 
bor of  Mrs.  Maxwell,  only  a  mile  distant,  for  several 
years,  and  having  officiated  as  a  preacher  of  the  church 
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and  superintendent  of  the  Sunday  sch9ol,  he  had  been 
in  years  past  a  frequent  visitor  at  her  house,  and 
always  manifested  great  interest  in  her  affairs,  and  had 
frequently  proffered  her  his  advice  in  their  manage- 
ment. 

On  the  date  referred  to,  a  very  cold  and  disagree- 
able wind  was  blowing  from  the  northeast,  and  Hughes 
came  there  about  ten  o'clock  in  the  morning  on  his 
assumed  porcine  errand,  though  he  did  not  know 
Robert  had  any  hogs ;  and  being  told  by  Robert,  her 
son,  that  he  had  no  hogs  to  sell  he  commenced  a  long- 
winded  conversation  with  Mrs.  Maxwell  about  his 
family  ;  the  low  prices  for  which  excellent  lands  in  the 
county  could  be  bought,  etc.,  etc.,  until  nearly  time  to 
get  dinner,  when  Mrs.  Maxwell  left  the  room  for  that 
purpose,  leaving  Hughes  talking  with  Robert.  Dinner 
being  over,  defendant  returned  to  the  sitting  room, 
when  Hughes  renewed  the  conversation  with  her,  called 
her  ^^  Sister  ^^  Maxwell,  and  suggested  to  her  to  give 
him  her  land  to  sell,  and,  on  her  replying  that  she  did 
not  wish  to  sell  it,  he  said  he  thought  he  could  sell  it 
for  eighty  dollars  per  acre.  He  kept  on  insisting  that 
defendant  should  let  him  have  the  land  to  sell,  when 
she  told  him,  even  if  she  wished  to  sell,  she  would  not 
do  so  for  less  than  one  hundred  dollars  per  acre. 

Hughes  went  away  late  that  afternoon.  The  next 
Monday  morning  was  a  day  similar  in  every,  respect  to 
the  preceding  Saturday,  and  with  a  very  disagreeable 
wind  blowing  from  the  northeast ;  but  Hughes,  nothing 
daunted,  was  promptly  on  hand  at  about  the  same  hour 
as  on  Saturday,  and  renewed  his  endeavors  to  induce 
Mrs.  Maxwell  to  part  with  her  land.  At  that  time  she 
was  weak  and  nervous,  sixty-live  years  old,  illiterate, 
and  in  such  poor  health  that  she  had  not  been  outside 
of  her  yard  for  the  three  previous  months.  Hughes 
told  Mrs.  Maxwell  that  he  had  not  intended  to  come 
over  that  day^  hut  being  in  the  neighborhood^  close  by. 
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he  had  concluded  to  come  and  talk  to  her  about  the 
land  ;  said  McElroy  would  buy  the  land  at  eighty  dollars 
per  acre,  and  on  being  told  by  Mrs.  Maxwell  that,  even 
if  she  wanted  to  sell,  it  would  not  be  at  that  price, 
Hughes  remarked  that  it  was  more  than  it  was  worth  ; 
that  the  taxes  were  eating  it  up ;  that  it  was  so  much 
trouble  to  keep  up  the  land,  the  fences,  and  hire  help, 
,  when  Mrs.  Maxwell  told  him  her  father  had  given  her 
the  land  so  many  years  ago  that  she  wished  to  remain 
there ;  that  there  was  no  necessity  for  selling  it,  and 
that  she  would  not  do  so. 

But  Hughes  still  kept  on  talking  how  advantageous 
it  would  be  for  Mrs.  Maxwell  to  sell  her  land  ;  that  she 
could  get  eighty  dollars  per  acre  for  it,  which  would 
amount  to  ten  thousand  dollars,  and  with  one-half  that 
sum  she  could  buy  a  better  farm  for  forty  dollars  per 
acre,  and  then  loan  out  five  thousand  dollars  at  interest. 
Then  he  shifted  the  conversation  to  Kansas  City  prop- 
erty ;  how  long  he  had  been  an  elder  in  the  church ;  how 
much  he  had  done  for  it,  and  how  badly  he  had  been 
treated  by  it  by  being  turned  out.  He  then  went  on  to 
quote  Scripture,  spoke  of  the  early  Christians  at 
Antioch,  how  they  sold  their  lands  and  other  property 
and  laid  it  down  at  the  apostles'  feet,  etc.,  etc.  Recur- 
ring again  to  the  subject  of  Mrs.  Maxwell's  land,  he 
advised  her  to  sell  the  land,  buy  a  good  place  in  town, 
enjoy  ^^  church  primlegeSy^  and  loan  her  money*  out  at 
a  good  rate  of  interest. 

After  much  conversation  of  this  sort  he  asked  Mrs. 
Maxwell  if  she  would  take  one  hundred  dollars  per  acre 
for  the  land,  and  on  her  refusing  to  do  so,  and  telling 
him  that  he  was  wasting  his  time  talking  to  her,  he  then 
produced  a  little  book,  and  said  to  her  as  she  testifies : 
"'Well,  Mrs.  Maxwell,'  he  says,  'McElroy  is  waiting 
to  go  to  Chicago,  You  see  he  is  waiting  on  me,  and  I 
ought  to  have  gone  some  time  ago.  Now  if  you  will  just 
sign  this  little  paper,  I  will  be  going.'     I  said  it  is  not 
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necessary  for  me  to  sign  it.  *  Well,'  lie  said,  *  I  think 
he  will  go  to-night,  or  in  the  morning,  if  you  will  sign 
it ;  he  has  been  waiting  three  or  four  days,  I  think  he 
said,  to  see  if  I  would  make  this  trade,  and  I  have  not 
made  it.'  He  said  if  I  would  sign  it  he  would  be  going. 
I  told  him  no,  that  I  did  not  want  to  sign  it.  I  have 
never  had  the  benefit  of  very  much  education  and  I 
cannot  read  your  writing.  *Why,'  says  he,  '  there  ia 
nothing  in  it,  only  a  few  words  to  McElroy  to  tell  him 
how  it  is,  so  he  won't  be  waiting  any  longer.'  I  refused 
to  sign  it,  and  said  I  don't  know  what  you  have  written. 
*Why,'  says  he,  *  Sister  Maxwell,  do  you  think  I  would 
do  anything  to  give  you  trouble  or  to  be  of  any  disad- 
vantage to  you  1  I  would  not  do  such  a  thing  for  the 
price  of  your  land.  It  is  nothing  that  will  be  of  any 
disadvantage,  or  give  you  any  trouble ; '  and  then  I 
signed  in  that  book.  That  is  just  exactly  the  words  we 
said.  There  were  some  more  words  along  there  that  I 
do  not  remember.  When  I  told  him  I  did  not  know 
what  it  was,  he  read  it  over.  He  said  that  J.  M.  Hughes 
had  been  there  that  day  trying  to  buy  my  land,  and 
he  had  offered  me  one  hundred  dollars  an  acre,  that  I 
had  refused  to  take  it,  and  refused  to  sell  it  at  all ;  and 
that  was  all  he  could  do.  I  don' t  know  but  there  might 
have  been  more  ;  I  do  not  remember  the  wording  ;  but 
that  was  pretty  near  all  that  was  said.  I  did  not  read 
it ;  I  told  him  I  could  not  read  his  handwriting  I  could 
not  read  it  unless  it  was  very  plain.  I  was  raised  in  the 
country  where  there  were  no  schools.  I  thought  I  was 
signing  some  paper  that  they  would  not  trouble  me  any 
more.  My  health  was  bad,  and  McElroy  had  been 
there,  and  I  was  so  worried  with  him  that  I  thought  to 
myself  if  I  could  get  rid  of  them  by  signing  I  will  sign 
it.  He  said  McElroy  would  start  to  Chicago  to-night  or 
in  the  morning,  etc.  No  one  was  in  the  room  at  the 
time  I  signed.  Robert  came  in  and  Hughes  talked  some 
with  him.     He  said  I  have  offered   your  mother  one 
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hundred  dollars  an  acre  for  her  land,  and  she  has 
refused  to  take  it,  and  I  think  she  has  been  a  very  fool- 
ish woman  for  it.  I  don't  know  what  Robert  said  to 
him.  I  had  a  terrible  headache,  a  nervous  headache.  I 
felt  terribly  bad,  and  he  talked  so  long  and  so  loud, 
I  don't  know  what  Robert  said.  He  and  Robert  went 
out." 

The  paper  which  Mrs.  Maxwell  was  thus  induced  to 
sign  was  in  this  form : 

''I  hereby  authorize  J.  M.  Hughes  to  sell  my  farm 
for  the  sum  of  twelve  thousand  dollars  net.  I  further 
obligate  myself  to  make  good  and  sufficient  title  to  it 
for  said  amount.     This  third  day  of  March,  1884. 

**  Matilda  Maxwell.'' 

It  was  quite  late  in  the  afternoon,  about  three 
o'clock  when  Hughes  left  Mrs.  Maxwell  to  return  to 
Kansas  City,  but  when  he  left  he  gave  no  intimation  to 
Robert  that  he  had  been  authorized  by  Mrs.  Maxwell 
to  sell  the  land  at  one  hundred  dollars  per  acre  ;  on  the 
contrary,  he  told  him  as  they  went  out  together  where 
his  horse  was  hitched,  that  his  mother  was  a  very 
foolish  woman  not  to  sell  at  such  a  price,  i.  e.,  one 
hundred  dollars  per  acre.  Hughes  reached  Kansas  City 
about  dark,  put  up  his  horse  and  went  to  the  Coates 
House  to  see  McElroy  and  ^^to  repoi^V'*  to  him  about 
the  land,  and  found  the  lamps  lit.  McElroy,  as  he 
himself  says,  wanted  this  land  "  terribly  had^  He 
had  been  out  there  to  see  Mrs.  Maxwell  in  order  to  buy 
it,  some  three  months  prior  to  the  third  day  of  March, 
1884. 

When  Hughes  and  McElroy  met,  Hughes  ^'reportedy^^ 
and  they  soon  came  to  an  understanding  which  resulted 
in  Hughes  gi^ng  to  McElroy  the  following  paper : 

''Mai;ch3,  1884. 

"  Received  of  Hugh  L.  McElroy  lifty  dollars  in 
part  payment  for  Matilda  Maxwell's  farm,  situated  in 
section    thirty-two,    township  fifty,   range  thirty-two, 
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which  I  have  this  day  sold  to  said  McElroy,  as  agent 
for  said  Matilda  Maxwell,  for  the  sum  of  twelve, thou- 
sand dollars  net ;  payment  to  be  made  in  full,  as  soon  as 
a  deed  to  said  farm  is  executed  to  said  McElroy, 

''J.  M.  Hughes." 

Thereupon,  McElroy  gave  to  Hughes  a  check  for 
fifty  dollars,  to  bind  the  bargain.  But  Hughes  the 
next  morning  was  so  generous  as  to  offer  Mrs.  Maxwell 
double  that  amount,  one  hundred  dollars  in  twenty- 
dollar  gold  pieces.  This  was  done  as  Hughes  says, 
"not  for  the  purpose  of  binding  the  trade  ; "  but  ''as  a 
double  guaranty  that  the  thing  was  all  right." 

There  is  no  doubt  that  Hughes  was  acting  through- 
out the  entire  transaction  as  the  agent  of  Mcelroy. 
This  is  shown  in  a  number  of  ways ;  McElroy  bought 
other  lands  in  the  vicinity  through  Hughes,  as  agent. 
McElroy' s  undenied  admissions  to  Mrs.  Carpenter  show 
that  he  tried  to  induce  Hughes  to  buy  the  land  in  con- 
troversy, and  not  let  Mrs.  Maxwell  know  he  was  buying 
it  for  him,  because,  as  he  said,  she  was  prejudiced 
against  him,  on  account  of  some  trade  he  had  had  with 
her  children  in  regard  to  their  land. 

McElroy' s  own  evasive  testimony  establishes  the 
existence  of  this  agency,  as  the  following  brief  excerpt 
will  show : 

*'  C.  Is  it  not  a  fact  that  you  were  constantly  up  in 
Mr.  Hughes'  oflBce,  and  that  you  were  talking  with  him 
and  directing  him  to  go  and  get  this  land  ;  did  you  not 
ask  him  to  go  and  get  the  authority  in  writing  from 
Mrs.  Maxwell?  A.  Ifo,  sir ;  I  do  not  know  that  I 
did.    *    *    * 

'^  Q.     What  did  you  say  i     A.    I  told  him  that  I 

had  offered  her  eighty  dollars  an  acre  for  the  land. 
*    *    * 

**  Q.  Did  you  not  go  to  Mr.  Hughes'  office  and 
state  that  to  him  for  the  purpose  of  getting  Mr.  Hughes 
to  buy  this  land  for  you  '<  A.  I  do  not  know  whether 
Idid.    *    *    * 
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"  Q.  When  was  the  last  time  you  saw  Mt.  Hughes 
before  this  came  up?  A.  I  think  it  was^  perhaps^ 
three  or  four  days. 

'*^.  You  had  seen  him  three  or  four  days  before 
he  went  out?    A.     Yes j  sir. 

" Q.  Did  you  not  tell  him  to  go  there f  A.,  I  do 
not  think  I  did.    *    *    * 

^'Q.  Is  it  not  a  fact  that  three  or  four  days  before 
Mr.  Hughes  went,  that  it  was  perfectly  understood 
between  you  and  him  that  he  was  going  out  there  and 
buy  this  land  1    A.    He  spoke  about  going. 

''  Q.  You  can  answer  that  question  yes  or  no  ;  was 
it  not  understood  between  you  and  Mr.  Hughes  thai  he 
was  going  to  try  to  hxiy  this  land  for  you  f  A.  He 
spoke  about  going  ;  he  spoke  of  the  land. 

"  C.  You  can  answer  that  question  yes  or  no  ;  was 
it  not  understood  between  you  and  Mr.  Hughes  that  he 
was  going  to  Mrs.  Maxwell's  to  try  and  buy  this  land 
for  you  ?  A.  He  said  that  he  was  going  to  see  Mrs. 
Macowell  about  the  land;  he  heard  me  say  I  would  give 
eighty  dollars  an  acre. 

^^Q.  What  did  you  say  to  him  when  he  said  he 
was  going  out  there?  A.  He  asked  me  if  I  had  any 
objections  to  his  going  out;  I  told  him  I  had  not^  bui 
I  did  not  send  him?^ 

Nor  is  this  impression  that  Hughes  was  the  agent  for 
McElroy  at  all  lessened  by  the  fact  that  McElroy' s  own 
testimony  shows  that  Hughes  after  dark  went  to  the 
Coates  House,  and  "  came  up  to  report  in  regard  to  this 
land  of  Mrs.  MaxwelV sJ*^  Nor  by  the  sedulous  care 
exhibited  to  make  Hughes'  **half  commission,"  for  the 
sale  of  the  land  which  McElroy  agreed  to  pay  him  if 
"  it  goes  through  all  right,"  *'  a  subsequent  arrangement 
entirely J*^  In  considering  such  questions,  in  weighing 
the  probabilities  of  any  given  transaction,  courts  should 
not  lose  sight  of  the  ^^  experience  of  common  life^'^^  that 
self-interest  is  the  mainspring  of  human  action^  and 
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that  even  real-estate  agents  are  no  exception  to  this 
general  rule.  On  this  basis,  it  is  wholly  incredible 
that  Hughes  was  entirely  disinterested  when  making 
the  alleged  contract  with  Mrs.  Maxwell ;  he  expected 
his  commissions  from  some  one,  and  that  person,  his 
employer,  McElroy. 

I.  From  the  premises  stated,  the  conclusion  is 
drawn  that  the  contract  in  question  should  not  be 
specifically  executed,  even  could  we  lay  aside  the  testi- 
mony rendering  it  doubtful  whether  Mrs.  Maxwell  Icnevo 
what  she  was  signing,  when  she  signed  the  memor- 
andum authorizing  Hughes  to  sell  her  land.  Granting 
that  she  knew  and  fully  comprehended  the  nature  of 
that  instrument;  granting  that  it  was  correctly  read 
to  her,  it  is  not  at  all  clear  that  plaintiff  should  have 
the  remedy  he  seeks. 

Treating  of  the  subject  of  the  specific  enforcement 
of  contracts  for  land,  Waterman  says  : 

**A  contract,  to  be  specifically  enforced,  must  not 
only  not  be  one-sided,  unjust  and  unfair,  but  it  must 
not  have  been  obtained  by  unscrupulous  means,  or  by 
the  concealment  of  material  facts.  It  may  be  free  from 
actual  fraud  or  illegality,  and  not  contain  elements  of 
hardship  or  oppression,  and  yet  be  so  unequal  as  to  be 
incapable  of  specific  enforcement.  Not  that  the  court 
will  nicely  weigh  the  relative  advantages  or  disadvan 
tages  of  a  bargain  fairly  made ;  but  it  will  consider 
whether  the  agreement  is  such  a  one  as  a  court  seeking 
to  do  equity  ought  to  compel  a  party  to  perform.  On 
the  other  hand,  specific  performance  of  a  contract 
entered  into  under  circumstances  of  unfairness,  will,  in 
general,  be  refused,  although  such  unfairness  was  unin- 
tentional. Thus,  where,  at  an  auction  sale,  the  solic- 
itor, who  was  known  to  be  the  agent  of  the  vendor,  bid 
for  the  purchaser  at  his  instance,  and  the  bids,  from  the 
known  relationship  of  the  solicitor  to  the  vendor,  were 
supposed  to  be  those  of  a  puflfer,  and  so  hurt  the  sale, 
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specific  performance  was  refused  at  the  suit  of  the  pur- 
chaser, though  the  act  of  the  solicitor  was  inadvertent. 
The  unfairness  of  the  contract  may  appear  from  its 
terms,  or  it  may  be  shown  by  matters,  extrinsic,  and 
proved  by  parol  evidence.     *    *    * 

"  In  looking  at  a  contract  with  reference  to  its  fair- 
ness, regard  will,  of  course,  first  be  had  to  the  subject- 
matter,  terms  and  the  manner  in  which  it  was  executed, 
as  well  as  to  the  price  as  compared  with  the  real  value 
of  the  property ;  and  then  to  the  circumstances  under 
which  the  contract  was  entered  into,  particularly  the 
character  of  the  parties  and  the  relation  they  sustain 
toward  each  other,  such  as  the  mental  condition  of  the 
person  against  whom  specific  performance  is  sought, 
his  age,  or  poverty,  or  his  acting  without  an  attorney, 
when  incompetent  to  take  care  of  his  own  interests,  etc. 
When  there  is  evidence  to  show  that  there  was  not  a 
f  nil,  entire  and  intelligent  consent  to  the  contract  by 
the  party  against  whom  performance  is  sought,  or  that 
it  was  entered  into  under  circumstances  of  surprise,  or 
want  of  advice,  or  that  one  of  the  parties  was  an  illiter- 
ate person,  or  in  distress,  the  court  will  be  reluctant  to 
compel  him  to  perform."  *  *  *  Specific  Perform- 
ance of  Contracts,  sees.  158,  159. 

If  the  contract  has  been  brought  about  by  unfair- 
ness or  over-reaching  on  the  part  of  the  vendee  or  his 
agent,  or  there  has  been  undue  influence  on  the  part  of 
such  party  or  agent,  or  undue  advantage  taken  of  the 
vendor,  or  the  latter  has  made  the  contract  in  circum- 
stances of  surprise,  or  undue  solicitation ;  if,  in  short, 
the  evidence  shows  any  such  or  similar  features,  any- 
thing which  prompts  a  court  of  equity  to  say  it  is  not 
right  and  proper  to  entertain  the  cause  and  administer 
relief,  then  such  relief  will  be  refused  though  that  court 
would  not  rescind  the  contract  thus  made,  but  would 
remit  the  party  complaining  to  his  remedy  at  law.  Rust 
V.  Conrad^   47  Mich.   449,   and  cases   cited;  Fish  v. 
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Lesser,  69  111.  394  ;  Railroad  v.  Cromwell,  91  U.  S.  643 ; 
2  Story's  Eq.  Jur.  [13  Ed.]  sees.  760,  750a;  Pomeroy 
on  Contracts,  sec.  179. 

Here,  we  have  as  vendor  an  illiterate  woman  rapidly 
nearlng  the  biblical  limit  of  threescore  years  and  ten ; 
afflicted  with  rheumatism,  weak  and  nervous,  who  had 
not  left  her  own  dooryard  for  three  months,  approached 
by  her  former  pastor,  who  visits  her  at  her  farmhouse, 
with  the  sole  purpose  of  obtaining  from  her  something 
which  vnll  wrest  from  her  her  homestead  to  which  she 
was  greatly  attached.  He  was  undoubtedly  the  agent 
of  the  plaintiff  as  before  stated.  AU  signs  and  earmarks 
of  agency  fail  if  he  was  not  such  a  one.  Shrewd,  sharp 
and  alert,  well  versed  in  the  ways  of  the  world,  he 
throws  out  a  skirmish  line  of  indifferent  conversation 
as  to  his  family,  inquires  about  hogs,  and  thus  grad- 
ually draws  nigh  to  the  subject  nearest  his  heart,  the- 
purchase  of  that  farm. 

All  day  long  on  Saturday,  the  first  day  of  March, 
1884,  he  keeps  up  the  ding-dong  in  that  poor  old 
woman's  ears  about  land,  land,  land.  Although  his 
errand  was  to  buy  hogs,  he  remained  from  ten  o'clock 
in  the  morning  till  about  sundown,  but  before  he  left 
appealed  to  ^'^  Sister  ^^  Maxwell  to  let  him  have  her  land 
to  sell  and  on  her  refusal  still  insisted.  Monday  morn- 
ing, though  as  on  Saturday  the  day  was  cold  and  a  dis- 
agreeable wind  blowing  from  the  northeast,  he  faced  it 
and  returned  to  the  charge  at  about  the  same  hour  as 
on  the  previous  Saturday.  Then  his  story  is  that  he 
had  not  intended  to  come  out  that  day,  but  happened 
to  be  close  by  in  the  neighborhood,  and  so  thought  he 
would  call  and  talk  about  that  land.  All  day  long  this 
poor,  weak,  nervous,  rheumatic  and  afflicted  old  woman 
was  again  subjected  to  his  continuous  requests  to  place 
the  land  in  his  hands  to  sell  at  eighty  dollars  per  acre 
and  this  was  refused.  Then  he  talks  Scripture  awhile, 
how  the  early  Christians  sold  their  land  and  brought 
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the  money  and  laid  it  at  the  apostles'  feet;  then  he 
spoke  of  how  much  he  had  done  for  the  church  and 
how  badly  he  had  been  treated  by  it.  ,  Then  he  renewed 
his  importunate  solicitations  and  finally  asks  if  Mrs. 
Maxwell  will  take  one  hundred  dollars  per  acre  for  her 
land,  and  this  being  refused  also,  he  watches  his  oppor- 
tunity when  her  son  Robert  was  absent  from  the  room 
and  under  a  false  pretense  induced  her  to  sign  the 
paper  heretofore  copied.  There  is  evidence  in  this 
record  tending  to  show  that  the  land  was  worth  much 
more  than  one  hundred  dollars  per  acre,  but  a  contract, 
obtained  in  such  circumstances  as  above  related,  should 
meet  with  neither  favor  nor  enforcement  at  the  hands  of 
a  court  of  conscience, 

II.  If  it  be  true  that  Hughes  was  the  agent  of 
McElroy,  and  this  is  almost  self-evident,  then  this  fur- 
nishes an  additional  reason  why  the  contract  in  ques- 
tion should  not  meet  with  specific  execution.  An  agent 
employed  to  sell  cannot  himself  become  the  purchaser, 
and  an  agent  employed  to  buy  cannot  himself  be  the 
seller.  A  like  principle  forbids  a  contract  to  be  made 
by  one  who  is  acting  as  the  agent  of  both  parties  ;  such 
a  contract  is  voidable  in  equity,  and  may  be  avoided  by 
either  principal.  Story's  Agency  [9  Ed.]  sees.  31,  211; 
Mercantile  Ins.  Co,  t).  Ins,  Co,^  14  Am.  Law  Rev.  830; 
Fish  V.  Lesser^  69  111.  394 ;  Hesse  v.  Briant^  6  DeG.  M. 
&  G.  623.  There  may  be  instances,  as  the  authorities 
show,  where  one  may  be  agent  of  the  two  contracting 
parties,  but  this  can  occur  only  upon  the  fullest  dis- 
closure by  the  agent  of  this  fact,  and  the  fullest  com- 
prehension of  it  by  those  contracting  through  the 
medium  of  such  agent. 

III.  Numerous  quotations  have  been  made  from 
cases  formerly  decided  by  this  court,  in  which  we  have 
said  that,  in  chancery  causes,  we  would  defer  somewhat 
to  the  finding  of  fact  by  the  court  below ;  but  as  recently 
explained  in  Benne  v.  Schnecko^   100  Mo.  250,  these 
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statements  were  not  intended  to  convey  the  idea  that 
we  have  abdicated  our  supervisory  control  over  the 
lower  courts  in  cases  of  this  nature.  If  not  fully  satis- 
fied with  the  conclusions  of  fact  reached  by  such  courts, 
we  shall  reject  them  and  make  findings  of  our  own. 

For  the  reasons  aforesaid,  we  reverse  the  judgment 
and  dismiss  the  petition.  All  concur,  but  Babolay,  J., 
absent. 


Williams  v.  Brownlee,  Appellant. 

1«  Mortgage:  mbbgeb:  satisfaction.  Where  one  who  has  pur> 
chased  swamp  land  from  a  county  takes  possession  and  executes  a 
mortgage  to  secure  school  money  borrowed  from  the  county  to  pay 
the  purchase  price  of  the  land,  a  deed  subsequently  given  him  by 
a  commissioner  appointed  by  the  county  to  convey  swamp  lands 
to  those  who  have  paid  the  purchase  money  does  not  operate  as  a 
merger  or  satisfaction  of  the  mortgage. 

S.   :  FORECLOSURE  :  DEFECT  OF  PARTIES  :  REDEMPTION.  In  an 

action  by  the  county  to  foreclose  such  mortgage  failure  to  bring 
in  as  defendant  a  creditor  whose  debt  is  secured  by  a  subsequent 
deed  of  trust  on  the  land  can  have  no  other  effect  than  to  permit 
those  claiming  through  a  sale  under  that  deed  to  redeem  from  the 
foreclosure. 

8.  Deedby  Coxinty:  REcrrAXS :  pubuo  sale.  A  recital  in  a  deed 
from  a  county  that  the  county  had  appointed  a  conmiissioner  to 
convey  the  land  and  that  the  grantee  therein  had  become  the  pur- 
chaser and  paid  the  price  in  full  with  interest  does  not  tend  to 
show  that  the  land  was  sold  to  him  privately,  but  is  consistent 
with  a  public  sale  as  required  by  Revised  Statutes,  1879,  section 
7115. 

Appeal  from  Livingston  Circuit  Court, — Hon.  James 
M.  Davis,  Judge. 

Affirmed. 
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S.  p.  Huston  and  II.  Lander  for  appellant. 

The  deed  from  the  county  to  Pace  of  July  11,  1876, 
operated  as  a  merger  of  the  legal  and  equitable  title  in 
Pace.  1  Jones  on  Mort.,  chap.  10,  sees.  848,  859; 
Jerome  V.  Seymour^  Harr.  R.  (Mich.)  357;  Bassett  v. 
Hathaway y  9  Mich.  28 ;  Agnew  v.  Railroad^  59  Am. 
Rep.  237 ;  Tylor  v.  Brigham,  3  N.  E.  Rep.  ( Mass.)  486  ; 
Alkins  V.  Angert^  46  Mo.  518.  The  holder  of  a  note 
secured  by  mortgage  devised  to  the  owner  of  the  equity 
of  redemption  held  a  release  or  cancellation  of  note. 
Wead  V.  Oray^  78  Mo.  59-66.  This  is  not  the  case  of 
acquisition  of  the  equity  of  redemption  by  the  mort- 
gagee, where  the  mortgage  will  generally  be  kept  alive 
at  the  election  of  the  mortgagee.  1  Jones  on  Mort.,  sec. 
870.  (2)  But  if  no  merger  took  place,  then  the  deed 
from  the  county  to  Pace  ( from  mortgagee  to  mort- 
gagor)  of  date  eleventh  of  July,  1876,  conveying  "all 
the  right,  title,  interest,  estate,  claim  and  demand  that 
the  said  county  of  Linn  has  of,  in  and  to  the  real  estate 
above  described "  was,  and  is,  a  release,  or  an  assign- 
ment of  the  mortgage  to  the  mortgagor  Pace.  Tyler  v. 
Brigham^  3  K  Eng.  486;  1  Jones  Mort.  [3  Ed.]  sec. 
a59  ;  2  Jones  on  Mort.  f  3  Ed.]  sec.  972,  note  6  ;  Wood- 
bury V.  Aikin^  13  111.  639  ;  Bassett  v.  Halloway^  9  Mich. 
28 ;  Somes  v.  Skinner ^  3  Pick.  51 ;  Alkins  v.  Angert^  46 
Mo.  515,  518.  ( 3 )  The  trial  court  clearly  erred  in  per- 
mitting the  parol  evidence  of  Pace  and  Martin  to  estab- 
lish a  sale  of  swamp  lands  to  Pace  prior  to  1871. 
County  courts  were  required  to  order  the  sale  of  swamp 
lands.  G.  S.  1865,  p.  278,  sec.  3.  County  courts  are 
courts  of  record,  and  their  acts  can  only  be  known  by 
their  record.     Dennison  v.  County ^  33  Mo.  168, 

E.  R.  Stephens  for  respondent. 

(1)  The  legal  title  to  the  land  in  question  was 
granted  by  the  state  of  Missouri  to  Linn  county,  and 
the  county  by  its  commissioner,  duly  appointed  by  the 
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county  court  and  authorized  to  convey  the  land  to 
James  Pace,  the  purchaser,  did  convey  it  to  him,  and 
said  deed  of  conveyance  is  sufficient  and  valid.  There 
is  no  evidence  that  the  sale  by  the  county  to  Pace  was 
a  private  sale.  And  in  the  absence  of  any  evidence  to 
the  contrary  the  presumption  is  that  the  officers  and 
county  authorities  did  their  duty.  But  both  the  plain- 
tiff and  the  defendant  claim  from  and  under  James  Pace, 
and  neither  can  be  heard  to  say  that  the  title  was  not 
vested  in  him.  Wilcoxon  v.  Osborn,  77  Mo.  621 ;  Bige- 
low  on  Estoppel  [  3  Ed.]  pp.  283-284 ;  Charles  v.  Patch, 
87  Mo.  463 ;  Holland  v.  Adair^  55  Mo.  40 ;  Brown  v. 
Brown,  45  Mo.  412  ;  Ghouquette  v.  Barada,  33  Mo.  249  ; 
Fugaie  ©.  Pierce,  49  Mo.  441,  449  ;  Swartz  v.  Page,  13 
Mo.  603.  ( 2 )  The  question  of  merger,  insisted  on  by 
counsel  for  appellant,  does  not  arise  in  this  case.  Mck- 
lin  V.  Stephenson,  33  Mo.  341 ;  Rogers  v.  Tucker,  94  Mo. 
346,  351.  The  record  evidence  and  the  parol  evidence 
of  Pace  and  Martin  show  beyond  question  that  no  merger 
was  intended.  The  intention  of  the  parties  as  well  as 
their  acts  must  be  considered.  The  mortgage  debt  was 
not  paid,  nor  any  part  of  it.  And  there  is  no  recital  in 
the  deed  from  the  county  by  Martin,  commissioner,  to 
Pace  that  the  mortgage  was  paid  or  satisfied.  1  Jones 
on  Mortgages  f  2  Ed.  ]  sees.  848,  855,  856,  872 ;  2  Bouvier's 
Law  Diet.  [8  Ed.]  p.  156 ;  Aiken  v.  Railroad,  37  Wis. 
469 ;  Morgan  v.  Hammett,  34  Wis.  512,  524 ;  1  Wash, 
on  Real  Property  [2  Ed.]  p.  186 ;  Purdy  v.  Huntington, 
42  N.  Y.  334.  ( 3 )  The  statute  then  and  now  in  force 
expressly  authorized  the  conveyance  in  the  manner  the 
deed  to  Beckett  was  executed.  G.  S.  of  Mo.  1865,  sec. 
4,  p.  444  ;  1  R.  S.  1879,  sec.  671,  p.  110 ;  1  R.  S.  1889, 
see.  2398,  p.  611.  And  the  deed  from  the  county  by  B. 
A.  Jones,  commissioner,  contains  proper  recitals  to  show 
his  appointment  and  authority  to  act.  But  no  question 
is  raised  in  that  regard  by  appellant.  The  deed,  however, 
would  have  been  good  without  any  recital  of  his  appoint- 
ment if  he  acted  as  commissioner.     Henry  v.  Atkins, 
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50  Mo.  266.  ( 4  )  Nothing  short  of  an  actual  payment 
of  the  debt  itself,  or  an  express  release,  will  operate  as 
a  discharge  of  the  mortgage  lien.  Lippold  v^  Held^  68 
Mo.  218.  ( 5 )  The  defendant  has  neither  the  legal  title 
to,  nor  any  equitable  interest  in,  the  land  in  controversy. 
The  deed  of  trust  under  which  he  purchased  was  subse- 
quent to  the  mortgage  to  the  county  and  when  the 
defendant  purchased  at  the  trustee's  sale  the  county 
had  already  re-acquired  the  title  under  the  foreclosure 
proceedings.  ( 6 )  It  is  submitted  that  upon  the  whole 
record  the  judgment  is  clearly  for  the  right  party,  and 
that  no  error  was  committed  by  the  trial  court  against 
the  interest  of  the  defendant  affecting  the  merits  of  the 
action,  and  therefore  the  judgment  should  be  affirmed. 
1  R.  S.  1889,  sec.  2303,  pp.  590-691 ;  Valle  v.  Picton,  91 
Mo.  207 ;  The  State  ex  rel.  r>.  Edwards,  78  Mo.  473,  478 ; 
Miller  v.  Oraham^s  AdmW^  41  Mo.  609 

Black,  J. — This  is  an  action  of  ejectment  to  recover 
one  hundred  and  twenty  acres  of  land  in  linn  county. 
The  defendant  claims  no  interest  in  forty  acres  of  the 
land  sued  for ;  so  that  the  controversy  is  over  eighty 
acres.  The  case  was  tried  in  Livingston  county  on 
a  change  of  venue  and  without  a  jury.  Defendant 
appealed. 

The  evidence  discloses  these  facts  :  The  land  was 
a  part  of  the  swamp  land  belonging  to  and  duly  con- 
veyed to  Linn  county.  In  1866  the  county  sold  the 
same  to  James  Pace,  but  made  no  deed  to  him  at  that 
time,  though  he  took  possession.  To  pay  the  balance 
of  the  purchase  price.  Pace  borrowed  school  moneys 
from  the  county,  and  to  secure  the  payment  thereof 
executed  to  the  county  a  mortgage  on  the  land,  dated 
the  sixth  of  March,  1871.  The  county,  by  its  commis- 
sioner, Geo.  N.  Martin,  conveyed  the  land  to  Pace  by  a 
deed  dated  the  eleventh  of  July,  1876.  This  deed 
contains*  a  recital  that  Martin  was  appointed  commis- 
sioner by  an  order  of  the  county  court,  made  at  its 
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February  term,  1871,  to  convey  swamp  and  overflowed 
lands  to  the  purchasers  upon  payment  of  the  purchase 
money  ;  that  James  Pace  purchased  the  land  in  suit  on 
the  twenty-fifth  of  February,  1876,  at  the  price  of  two 
hundred  and  forty-six  dollars,  and  that  he  had  paid  the 
purchase  price.  As  before  stated  this  deed  is  dated  the 
eleventh  of  July,  1876. 

After  the  date  of  the  mortgage,  and  before  the  date 
of  the  commissioner's  deed,  namely,  on  the  ninth  of 
August,  1873,  Pace  executed  a  deed  of  trust  on  the 
property  to  secure  a  debt  owing  by  him  to  Thomas  *D. 
Price,  and  the  defendant  Brownlee  became  the  pur- 
chaser at  a  sale  made  under  this  deed  of  trust  in  1881. 

In  1879,  the  county  commenced  a  suit  in  the  cir- 
cuit court  to  foreclose  the  mortgage  executed  to  it 
by  Pace,  dated  the  sixth  of  March,  1871,  and  such 
proceedings  were  had  that  the  mortgage  was  foreclosed. 
The  county  became  the  purchaser  at  the  sale  made 
under  the  decree  of  foreclosure  and  received  a  deed 
dated  the  tenth  of  June,  1880.  The  county,  by  B.  A. 
Jones,  commissioner,  conveyed  the  property  to  Thomas 
B.  Beckett  by  a  deed  dated  May  16,  1881,  and  Beckett 
conveyed  to  plaintiff  by  a  deed  dated  the  third  of  Feb- 
ruary, 1884. 

Pace  testified  that  he  purchased  the  land  in  1856, 
took  possession  and  paid  interest  on  his  notes  given  for 
the  purchase  price;  that  to  pay  these  notes  he  bor- 
rowed the  school  money  and  executed  his  mortgage  to 
the  county.  The  evidence  of  the  commissioner  Martin 
is  that  Pace  paid  for  the  land  out  of  the  school  moneys, 
borrowed  from  the  county,  and  he  says  he  does  not 
know  what  caused  the  delay  in  the  execution  of  the 
deed  to  Pace ;  that  the  land  was  sold  to  Pace  before  he 
went  into  ofBce  as  county  clerk,  which  was  in  1871. 
From  this  evidence  of  Pace  and  Martin,  it  is  perfectly 
clear  that  the  recital  in  the  deed  made  by  Martin  as 
commissioner  that  the  land  was  sold  to  Pace  on  the 
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twenty-fifth  of  February,  1876,  is  a  mistake,  and  it  is 
also  clear  that  the  sale  occurred  back  in  1856. 

The  county,  it  will  be  seen,  held  a  mortgage  from 
James  Pace,  dated  the  sixth  of  March,  1871,  securing 
school  money  loaned  him,  and,  on  the  eleventh  of  July, 
1876,  the  county,  by  commissioner  Martin,  conveyed 
the  land  to  Pace.  The  claim  of  the  defendant  is,  that 
the  commissioner's  deed  either  merged  the  whole  title 
in  James  Pace,  or  must  be  held  to  operate  as  a  satisfac- 
tion of  the  mortgage.  There  is  no  basis  for  either 
claim.  This  is  not  a  case  where  the  mortgagor,  or  one 
claiming  under  him,  conveys  the  property  to  the  mort- 
gagee in  payment  of  the  mortgage  debt.  A  merger 
takes  place  in  such  cases,  unless  there  is  an  intervening 
interest  outstanding  in  a  third  person.  Collins  v. 
Stockingy  98  Mo.  290.  But,  as  just  stated,  this  is  not 
such  a  case.  Here  the  mortgage  to  the  county  shows 
upon  its  face  that  it  was  given  to  secure  the  payment  of 
school  moneys  borrowed  by  Pace  from  the  county. 
The  commissioner's  deed  shows  on  its  face  that  it  was 
made  pursuant  to  a  sale  to,  and  the  payment  of  the  pur- 
chase price  by,  Pace.  The  commissioner  had  no  power 
to  assign  or  transfer  the  school  mortgage,  nor  did  he 
have  anything  to  do  with  it.  The  deed  made  by  him 
simply  perfected  the  title  in  Pace,  subject  to  the  mort- 
gage. On  the  face  of  these  deeds  there  can  be  no 
merger  or  satisfaction  of  the  mortgage.  The  powers  of 
the  commissioner  are  set  forth  in  the  deed  made  by  him, 
and  from  these  it  will  be  seen  that  he  simply  undertook 
to  convey  the  land  to  Pace,  because  the  latter  had  paid 
the  purchase  price. 

But,  when  we  come  to  look  at  the  transaction  in 
the  light  of  the  other  evidence,  there  is  nothing  what- 
ever upon  which  to  found  a  claim  of  merger  or  satis- 
faction of  the  mortgage.  Pace  purchased  the  land  in 
1856.  In  1871,  he  borrowed  the  school  money  to  pay 
the  purchase  price,  and  then  gave  the  mortgage.    A 
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deed  should  have  been  made  to  him  at  that  time,  but 
the  delay  cannot  prejudice  the  county.  There  was,  it 
is  true,  no  record  evidence  introduced  of  the  sale  to 
Pace,  save  the  recital  in  the  deed  to  him,  but  it  ^as 
competent  for  him  to  state  under  what  claim  he  went 
into  possession,  and  the  further  proof  is  that  there  were 
no  sales  made  of  swamp  lands  after  1871. 

Thomas  D.  Price,  the  beneficiary  in  the  second  deed 
of  trust  executed  by  Pace,  was  not  made  a  defendant  in 
the  suit  prosecuted  by  the  county  to  foreclose  the  first 
or  school  mortgage.  It  is  possible  that  the  failure  to 
make  Price  a  party  would  allow  those  claiming  under 
his  deed  of  trust  to  redeem,  but  the  failure  to  make 
him  a  party  can  have  no  other  effect.  It  constitutes  no 
defense  to  this  action  of  ejectment. 

The  remaining  question  is  as  to  the  validity  of  the 
deed  from  B.  A.  Jones,  commissioner,  to  Thomas  B. 
Beckett,  dated  May  16,  1881.  The  objection  made  to 
this  deed  is  that  it  shows  a  sale  of  the  land  at  private 
sale,  whereas  the  sale  should  have  been  a  public  one. 
The  land  was  first  sold  and  conveyed  under  the  swamp- 
land laws  to  Pace.  He  then  mortgaged  it  to  the  county 
to  secure  the  loan  from  the  school  fund,  and  the  county 
acquired  title  under  a  foreclosure  of  this  mortgage. 
There  is,  therefore,  much  to  be  said  in  favor  of  the 
proposition  that  a  resale  should  be  made  under  section 
7116,  Revised  Statutes,  1879.  Under  that  section  the 
lands  thus  purchased  may  be  resold  ''in  such  manner 
and  on  such  terms,  at  public  sale,  as  said  court  may 
deem  best  for  the  interest  of  said  school  or  schools." 
Recitals  in  the  deed  show  that  the  county  court,  at  its 
March  term,  1881,  made  an  order,  appointing  Jones 
commissioner,  to  convey  the  land  to  Beckett  upon  the 
payment  in  full  of  the  purchase  money,  with  all  inter- 
est that  may  be  due  thereon,  to  the  treasurer,  and  that 
Beckett  became  the  purchaser  of  the  land,  and  had 
paid  the  purchase  price  with  all  the  interest  due 
thereon. 


Digitized  by 


Google 


,101  319 

|108  614 

101  316 

117  »18 

101  316 

118  144 

118  168 

101  316 

62.  m 

101  316 

130  374 

131  372 

101  816 

67a  263 

101  316 

136  as 

136  108 

101  816, 

144  396 

75a  202 

101  316 

1B2  132 

101  316 

153  3171 

154  654| 

101   816 

170  1  15 

174  1524 

316  SUPREME  COURT  OF  MISSOURI, 

The  State  v.  Moore. 

There  is  nothing  in  the  deed  which  shows,  or  tends 
to  show,  that  the  land  was  sold  at  private  sale.  The 
recitals  lead  to  the  conclusion  that  the  land  had  been 
before  sold,  and  the  commissioner  was  appointed  to 
make  a  deed  upon  the  payment  of  the  purchase  price. 
The  deed  and  all  of  its  recitals  are  perfectly  consistent 
with  the  fact  that  the  land  had  been  sold  at  a  public  sale. 
No  other  evidence  was  offered  on  the  subject,  and  the 
objection  was  properly  overruled.  The  court  might 
well  have  instructed,  on  the  case  presented,  that  the 
judgment  should  be  for  the  plaintiflf,  and,  this  being  so, 
it  is  useless  to  consider  the  instructions  in  detail. 

The  judgment  is  aflSrmed.    All  concur. 


The  State  v.  Moobe,  Appellant. 

1.  Criminal  Law :  labobny  :  instruction.  An  instruction  declaring 
that  larceny  is  the  taking  and  carrying  away  the  property  of  another, 
from  the  possession  of  the  owner,  without  his  assent,  with  intent, 
on  the  part  of  the  taker,  to  convert  such  property  to  his  own  use, 
or  to  deprive  the  owner  of  it,  is  incomplete  and  erroneous  in  fail- 
ing to  assert  that  such  taking  should  have  been  wrongful  or  with  a 
felonious  intent. 

2.     : :  INTENT.    It  is  the  criminal  intent  which  forms  the 

distinguishing  feature  between  larceny  and  trespass. 

8.     : 5  POSSESSION.    Where  one  has  the  absolute  property 

in  goods  at  the  time  they  are  stolen,  though  he  be  not  in  actual 
possession  of  them,  it  wiU  be  larceny  to  feloniously  carry  them 
away  against  his  consent. 

4.    : : .    Possession  by  a  bailee  of  property  is  in 

legal  contemplation  the  possession  of  the  bailor,  though  the  custody 
of  the  goods  be  in  the  former,  and,  when  bailed  goods  are  stolen  by 
a  stranger,  ownership  may  be  laid  either  in  the  bailor  or  bailee. 

5.     : :  INSTEUOTION,  assumption  by  of  undisputed  fact. 

An  instruction  which  assumes  the  existence  of  an  undisputed  fact 
is  not,  for  that  reason,  erroneous. 
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6.      :    :    RECENT    POSSESSION  OF  STOLEN  PROPERTY.     In  a 

prosecution  for  larceny  it  may  be  shown  that  the  accused  is  pos- 
sessed of  other  stolen  property  as  tending  to  corroborate  the 
inference  of  guilty  possession  of  the  particular  property  which 
he  is  charged  with  stealing. 

7.     : :  FLIGHT.    Flight,  escape  or  attempt  to  escape,  or  to 

effect  prison  breach,  all  constitute  legitimate  evidence,  where  the 
guilt  of  the  i>arty  on  trial  is  in  question.  The  weight  of  such  evi- 
dence depends  upon  the  individual  circumstances  of  each  case,  and 
its  relevancy  or  competency  does  not  depend  upon  the  fact  that 
the  flight,  escape,  etc.,  were  made  in  the  endeavor  to  avoid  some 
specific  or  threatened  prosecution. 

8.      :    :    RECENT   POSSESSION    OF   STOLEN    PROPERTY.     An 

instruction  to  the  effect  that  the  possession  of  personal  property 
recently  after  the  same  has  been  stolen  raises  the  presumption  that 
the  person  so  in  possession  stole  it,  and  this  presumption  becomes 
conclusive,  unless  it  is  overcome  or  refuted  by  the  circumstance  of 
the  taking  or  possession  or  by  proof  reasonably  satisfactory  that 
such  possession  was  innocently  or  honestly  acquired,  correctly 
declares  the  law  where  no  evidence  is  introduced  as  to  the  defend- 
ant's good  character. 

•.     : : .    What  one  found  in  the  possession  of  goods 

recently  stolen  says  in  explanation  of  such  possession  immediately 
upon  being  discovered,  and  before  he  has  time  to  concoct  a  story,  is 
a  part  of  the  re8  geatce  and  receivable  in  evidence  as  such ;  but  this 
principle  does  not  apply  where  the  defendant  with  ample  time  to 
prepare  a  self-serving  story  goes  upon  the  stand  and  makes  his 
explanation. 

10.  : : .    In  a  prosecution  for  larceny  where  the 

accused  is  found  in  possession  of  the  property  shown  to  have  been . 
recently  stolen,  it  is  not  necessary  to  a  conviction  that  there  should 
be  evidence  of  an  actual  taking. 

11.  : :  INSTRUCTIONS.    It  is  not  error  to  refuse  instructiofib 

announcing  principles  embraced  in  others  given. 

Appeal  from  Jackson    Circuit   Court — Hon.   H.   P. 
White,  Judge. 

Reversed  and  remanded. 

Robinson^  0^  Grady  cfc  HarTcless  for  appellant. 

(1 )    The  court's  definition  of  larceny  forms  a  ^ood 
definition  of  trespass  but  falls  far  short  of  defining 
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larceny.  Sackett's  Inst,  to  Juries,  sec.  8,  p.  741  and  p. 
743,  sec.  11 ;  Nutzell  v.  Slate,  60  Ga.  264 ;  Slate  v.  Greeny 
81  N.  C.  560 ;  Mason  v.  State,  32  Ai*k.  238 ;  Bart  z>. 
State,  57  Ind.  102 ;  Com.  v.  Hurd,  123  Mass.  438 ;  Slaie 
t.  Wood,  46  la.  116 ;  63  Ind.  223 ;  Holser  v.  State,  5  S. 
W.  Rep.  623 ;  HdmlU  v.  Com.,  5  S.  W.  Rep.  (  Ky.)  366  ; 
People  V.  Raschke,  15  Pac.  Rep.  13  ;  Kelly's  Grim.  Law, 
sec.  601,  328 ;  State  v.  Warden,  94  Mo.  648.  ( 2 )  The 
jury  are  erroneously  told  that  Hardesty's  possession  of 
the  horse  miist  be  considered  as  the  possession  of  Camp- 
bell. It  assumes  that  proof  of  possession  and  title  has 
been  made  without  allowing  the  jury  to  pass  on  it. 
Alexander  v.  State,  5  S.  W.  Rep.  840;  Hall  v.  Adkins, 
59  Mo.  144  ;  2  Bish.  Grim.  Law,  sec.  808,  p.  457 ;  2  Russ. 
on  Grimes,  152.  ( 3 )  The  third  instruction  is  erroneous 
because  there  is  no  evidence  from  which  the  jury  could 
believe  that  defendant  had  stolen  any  other  horse,  or 
from  which  they  could  infer  he  had  any  other  stolen 
horse  in  his  possession.  The  language  of  the  instruc- 
tion assumes  that  defendant  had  a  stolen  horse  in  his 
possession  other  than  the  one  named  in  the  indictment. 
(4)  The  fourth  instruction  is  not  the  law.  Whar. 
Grim.  Ev.,  sec.  750 ;  State  v.  Mallon,  75  Mo.  357  ;  Butler 
V.  State,  80  Ind.  400.  ( 5 )  The  fifth  instruction  for  the 
state  is  erroneous.  It  is  only  necessary  that  a  reasona- 
ble doubt  be  raised  in  the  minds  of  the  jury  by  the 
defendant's  explanation  of  his  possession  of  recently 
stolen  property.  If  the  explanation  is  reasonable  in 
itself,  then  the  state  must,  m  some  other  way,  contra- 
dict the  explanation,  or  the  jury  must  acquit.  Bean  v. 
State,  5  S.  W.  Rep.  525 ;  State  v.  Warden,  94  Mo.  648  ; 
Smith  V.  State,  6  S.  W.  Rep.  40 ;  Young  v.  State,  3 
South  Rep.  881 ;  State  v.  Manley,  38  N.  W.  Rep.  415 ; 
Greenl.  Ev.,  sec.  32;  People  v.  Flyn,  15  Pac.  Rep. 
102.  (6)  The  court's  seventh  instruction  should  not 
have  been  given  so  far  as  it  applies  to  the  wife,  ^ate  %. 
Underwood^  75  Mo.  234,    (7)    The  eighth  instruction 
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is  not  the  law.  A  reasonable  doubt  may  be  raised  as 
well  by  want  of  evidence,  as  by  the  evidence.  80  Ind. 
402.  The  instructions  asked  by  the  defendant  should 
have  been  given.  State  v.  Boone^  70  Mo.  649 ;  Mc Daniel 
V.  State,  7  S.  W.  Rep.  249  ;  Willis  v.  State,  6  S.  W.  Rep. 
( 8 )  The  court  should  have  instructed  the  jury,  that  the 
defendant's  possession  of  the  horse  is  conclusively 
presumed  to  be  innocent,  until,  by  other  evidence,  the 
property  is  shown,  beyond  a  reasonable  doubt,  to  have 
been  stolen.  ( 9 )  The  evidence  in  this  case,  as  to  the  fact 
of  a  larceny  having  been  committed,  is  wholly  circum- 
stantial, and  hence,  the  court  should  have  instructed  the 
jury,  as  to  their  duty  in  considering  circumstantial 
evidence.  Thompson  on  Trials,  sees.  2508-2518 ;  Ful- 
ler V.  State,  7  S.  W.  Rep.  330 ;  Ouajardo  v.  State,  7 
S.  W.  Rep.  331 ;  Bond  v.  State,  4  S.  W.  Rep.  580 ; 
Schuler  v.  State,  4  S.  W.  Rep.  581.  ( 10 )  The  evidence  is 
not  sufficient  to  sustain  the  verdict.  Taylor  v.  Slate,  18 
Tex.  App.  489 ;  Mcintosh  v.  State,  18  Tex.  App.  284 ; 
Williams  v.  State,  5  S.  W.  Rep.  129. 

Joltn  M.  Wood,  Attorney  General,  for  the  State. 

(1)  Flight  after  an  oflPense  has  been  committed 
raises  the  presumption  of  guilt,  and  it  is  not  necessary 
to  show  that  the  flight  was  on  account  of  the  particular 
charge ;  this  is  for  the  consideration  of  the  jury  in 
determining  what  weight  to  give  to  the  evidence,  and 
does  not  aflPect  its  competency.  State  v.  Frederic, 
69  Me.  400;  Whar.  Cr.  Ev.  [9  Ed.]  sec.  750;  State  v. 
Bush,  95  Mo.  199;  State  v.  Williams,  54  Mo.  170;  1 
Bish.  Crim.  Proc,  sec.  1250.  The  testimony  of  the 
officers  as  to  their  being  after  defendant,  meeting  him 
and  attempting  to  arrest  him,  and  his  escape,  was  com- 
petent. ( 2 )  Declarations  of  a  defendant  in  his  own 
favor  are  inadmissible.  Whar.  Cr.  Ev.  [  9  Ed.]  sec. 
690.     The  refusal  of  the  court  to  permit  Wineberg,  a 
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witness  for  defendant,  to  state  what  defendant  said  at 
his  stable  at  the  time  he  said  he  had  the  horses  there,  was 
not  error.  ( 3 )  The  court  gave  eight  instructions  on 
the  part  of  the  state,  in  which  it  correctly  declared  the 
law  to  the  jury.  First.  The  first  is  the  general  instruc- 
tion as  to  the  offense  charged.  R.  S.,  sees.  1307  and 
1308 ;  2  Bish.  Grim.  Law,  sec.  758071  /  State  %,  Owen^  78 
Mo.  367.  Second.  The  second,  as  to  the  possession  of 
the  horse  by  Hardesty  being  treated  as  the  possession 
of  Campbell.  2  Bish.  Crim.  Law,  sees.  784,  794 ;  2  Bish. 
Crim.  Proc.,  sec.  721.  Third.  The  third,  as  to  how  far 
the  possession  by  defendant  of  the  other  horse  stolen  at 
the  same  time  may  be  considered  by  the  jury.  State  v. 
Castor,  93  Mo.  242 ;  State  v.  Phelps,  91  Mo.  478,  and 
authorities  cited.  Fourth.  The  fourth,  as  to  the  pre- 
sumption arising  from  flight.  State  v.  King,  78  Mo. 
566,  and  authorities  cited.  Fifth.  The  fifth,  as  to  the 
presumption  arising  from  the  possession  of  property 
recently  after  the  same  has  been  stolen.  State  v.  Kelly, 
73  Mo.  608 ;  Slate  v.  Owen,  79  Mo.  619  ;  State  v.  Phelps, 
91  Mo.  478.  Sixth.  The  sixth,  as  to  the  credibility  of 
the  witnesses.  State  v.  Ihomas^  78  Mo.  327.  Seventh. 
The  seventh,  as  to  the  credibility  of  the  testimony  of 
defendant  and  his  wife.  R.  S.,  sec.  1918  ;  State  o. 
Miller,  93  Mo.  263  ;  State  v.  McOuire,  69  Mo.  197. 
Eighth.  The  eighth,  as  to  reasonable  doubt.  Slate  v. 
Nueslin,  26  Mo.  Ill ;  State  v.  Oonce,  69  Mo.  600  ;  Slate 
V.  Thomas,  78  Mo.  327;  State  v.  Gann^  72  Mo.  374. 
The  instructions  given  by  the  court  fairly  presented  the 
whole  case  to  the  jury,  and  it  was  not  error  to  refuse  the 
instructions  prayed  for  by  defendant.  State  v.  Smith, 
80  Mo.  516 ;  State  v.  Walton,  74  Mo.  270. 

Sherwood,  J. — The  defendant,  indicted  for  stealing 
a  horse  belonging  to  Luther  C.  Campbell,  on  trial  was 
found  guilty,  and,  his  punishment  assessed  at  two  years 
imprisonment  in  the  penitentiary,  has  appealed  to  this 
court. 
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The  testimony,  in  brief,  is  the  following :  The 
horse  stolen  was  a  large  sorrel  horse,  belonging  to 
Luther  C.  Campbell,  and  worth  about  ninety  dollars ; 
Campbell  lived  in  and  was  engaged  in  the  drug  business 
in  Kansas  City,  Missouri ;  the  horse  got  his  left  hind 
foot  hurt  along  in  August,  1888,  and  on  the  twenty- 
ninth  day  of  that  month  Campbell  sent  him  to  the 
pasture  of  Mr.  Hardesty,  which  was  in  another  part  of 
the  city  and  distant  about  one  and  a  half  miles  from 
where  Campbell  lived ;  Hardesty  took  the  horse  to 
pasture,  and  he  remained  there  until  Friday,  the  twelfth 
day  of  October,  1888,  when  he  and  another  horse,  which 
was  being  pastured  there,  were  stolen ;  there  was  a 
barbed- wire  fence  around  the  pasture,  and  the  onjy  place 
discovered  where  the  horse  could  have  gotten  out  was 
a  place  in  the  fence  where  the  lower  wires  were  tied 
together ;  by  this  means,  and  the  top  wire  being  raised 
up,  they  could  have  been  taken  out ;  after  the  horse 
was  stolen,  the  owner  found  him  in  the  possession  of 
Mr.  Clariday,  fifteen  miles  north  of  the  city,  and  took 
him  home ;  the  horse  was  traded  to  Mr.  Clariday  by 
defendant  on  Saturday  morning,  the  thirteenth  of 
October ;  on  the  day  previous,  defendant,  being  indebted 
to  Mr.  Clariday,  told  him  that  some  one  had  traded  for 
five  horses  for  him,  and  he  would  be  able  to  deliver  him 
four  in  payment  of  his  indebtedness ;  he  said  he  hadn't 
seen  them  yet  and  could  not  describe^  them,  and  could 
not  deliver  them  tibat  day,  but  would  do  so  on  the  first 
boat  in  the  morning.  The  next  morning  Mr.  Clariday 
went  to  the  ferry,  getting  there  about  daylight,  and 
crossed  the  river  two  or  three  times,  looking  for  defend- 
ant, before  he  could  find  him  ;  finally  met  him  on  the 
opi)osite  side  of  the  river— defendant  having  crossed 
before  daylight,  the  reason  he  did  not  meet  him  earlier, 
and  no  one  saw  him  when  he  was  crossing. 

Defendant  said  he  did  not  bring  but  two  horses. 
He  had  them  tied  back  about  two  hundred  yards,  and 
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not  in  sight  of  the  ferry.  The  two  horses  in  his  pos- 
session were  described  as  the  same  horses  that  were 
stolen  the  night  before  from  Hardesty's  pasture.  When 
Clariday  traded  with  him  he  wanted  him  to  go  down  to 
see  Tining,  as  he  wanted  a  witness,  and  defendant  at 
first  declined,  claiming  that  he  was  in  a  hurry.  Officers 
Park  and  Burns  after  this  saw  defendant  and  another 
man,  and  attempted  to  arrest  them,  and  notwithstand- 
ing they  were  fired  at  several  times  they  succeeded  in 
making  their  escape,  but  the  next  morning  they  arrested 
defendant. 

The  defense  undertook  to  show  a  purchase  of  the 
horses  by  defendant  from  a  stranger — a  mover.  Defend- 
ant, in  attemj^ting  to  account  for  his  possession  of  the 
horse,  claimed  he  had  bought  him,  together  with  five  or 
six  other  horses,  from  a  mover  ;  that  he  had  traded  land 
for  them.  Said  that  he  had  bought  them  on  Friday 
morning,  before  he  had  the  talk  with  Clariday  about 
delivering  them  to  him,  and  that  at  the  time  he  had  this 
conversation  the  horses  were  in  his  stable  at  home  ;  and 
he  denied  escaping  or  running  from  the  officers. 

At  the  conclusion  of  the  testimony  the  court  of  its 
own  motion  gave  these  instructions : 

**  The  defendant  is  charged  with  grand  larceny.  It 
is  alleged  that  he  stole  a  certain  horse,  belonging  to  the 
witness,  Luther  C.  Campbell.  The  larceny  of  a  horse 
differs  from  other  larcenies  in  this,  the  stealing  of  a 
horse  is  grand  larceny,  without  respect  to  the  value  of 
the  horse,  provided  it  is  of  any  value  whatever,  and  the 
punishment  for  the  oflfense  is  imprisonment  in  the  state 
penitentiary  for  a  term  of  years  not  less  than  two,  and 
not  exceeding  seven,  years.  The  punishment,  usually, 
for  grand  larceny  is  imprisonment  in  the  state  peniten- 
tiary for  a  term  ranging  from  two  to  five  years.  Lar- 
ceny, for  the  purposes  of  this  trial,  is  the  taking,  and 
carrying  away,  of  the  horse  of  another  from  the  posses- 
sion of  the  owner,  without  his  assent,  with  intent,  on 
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the  part  of  the  person  doing  such  taking  and  carrying 
away,  to  convert  such  horse  to  his  own  use,  or  to  deprive 
the  owner  of  his  property  in  it.  The  indictment  was 
filed  on  the  sixteenth  day  of  November,  1888.  Barring 
the  foregoing  view,  and  considering  a  basis  for,  and  a 
part  of,  these  instructions,  the  court  submits  to  you  the 
further  instructions,  to- wit: 

"1.  If  you  shall  believe,  and  find,  from  the  evi- 
dence in  this  cause,  that,  at  the  county  of  Jackson, 
state  of  Missouri,  any  time  within  three  years  next 
before  the  day  on  which  the  indictment  in  this  cause 
was  filed,  the  defendant,  either  alone  or  with  the  assist- 
ance of  another,  or  others,  took  and  carried  away  the 
horse  described  and  mentioned  in  the  indictment,  the 
same  being  the  property  of,  or  belonging  to,  the  witness, 
Luther  C.  Campbell,  and  shall  believe  that  such  taking 
and  carrying  away  was  from  the  possession,  and  with- 
out the  assent,  of  the  said  Campbell,  and  shall  further 
believe  that  the  intent  of  the  defendant,  in  so  taking 
and  carrying  said  horse  away,  was  to  convert  the  same 
to  his  own  use,  or  to  deprive  the  owner  of  his  property, 
then  you  will  find  the  defendant  guilty  as  charged, 
and  assess  his  punishment  according  to  the  directions 
respecting  punishment,  heretofore  and  hereinabove 
stated  to  you. 

*'2,  According  to  the  evidence  adduced,  you  must 
consider  and  treat  the  possession  of  the  horse  named  in 
the  indictment,  by  the  witness  Hardesty,  as  a  possession 
by,  and  on  the  part  of,  the  witness,  Luther  C.  Campbell. 

"3.  Although  you  may  believe  that  the  defendant 
stole  one,  or  several  horses,  you  must  find  him  not 
guilty,  unless  you  find  that  he  took  the  horse  named  in 
the  indictment,  in  a  manner,  under  circumstances,  and 
with  an  intent,  such  as  to  constitute  a  larceny,  with 
respect  of  such  horse,  according  to  the  law,  as  stated  in 
these  instructions.  And  the  matter  of  the  defendant 
having  in  his  possession  a  horse  stolen  at  the  same  time 
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the  one  named  in  the  indictment  was  stolen,  provided 
it  was  stolen,  shall  be  wholly  disregarded  by  you,  fur- 
ther than  as  such  possession  may  serve  to  enable  you 
to  form  a  judgment  as  to  the  nature  and  character  of 
the  defendant's  possession  of  the  horse  so  named  in 
the  indictment. 

"4.  Although  you  may  believe  that  the  defendant 
fled,  or  escaped,  at  the  time  the  police  oflBcers  attempted 
to  arrest  him,  yet  you  must  not  consider  such  flight,  or 
escape,  as  establishing  the  guilt  or  innocence  of  the 
defendant.  Such  flight,  or  escaping,  is  only  a  circum- 
stance for  you  to  take  into  account,  and  give  such 
weight,  in  connection  with  all  of  the  facts  and  circum- 
stances, as  you  deem  proper. 

''5.  Possession  of  personal  property  recently  after 
the  same  is  proven  to  have  been  stolen,  raises  the  pre- 
sumption that  the  person  so  in  possession  is  the  person 
who  stole  the  same,  and  this  presumption  becomes 
conclusive  unless  it  is  overcome,  or  refuted,  by  the 
circumstances  of  the  taking,  or  the  circumstances  of 
the  possession,  or  by  proof,  reasonably  satisfactory, 
that  such  possession  was  innocently  or  honestly 
acquired.  If,  therefore,  you  shall  believe  that  the 
horse  named  in  the  indictment  was  stolen,  and  that 
recently  thereafter  the  defendant  was  in  possession  of 
such  horse,  you  must  find  that  defendant  is  the  person 
who  stole  such  horse,  unless  you  shall  further  find  that 
the  presumption  above  named,  as  running  with  the  pos- 
session of  stolen  property,  is  overcome,  or  refuted,  by 
the  circumstances  of  the  stealing  of  such  horse,  or  by 
the  circumstances  under  which  the  defendant  was  in  the 
possession  of  the  same,  or  by  an  explanation  of  such 
possession  by  proof  which  reasonably  satisfies  you  that 
such  possession  was  innocently  or  honestly  acquired. 
In  the  matter  of  explaining,  or  accounting  for,  the  pos- 
session of  property  proved  to  have  been  stolen,  the 
burden  is  for  the  defendant ;  but  he  is  not  required  to 
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establish  the  honesty  or  innocence  of  his  possession 
beyond  a  reasonable  doubt.  It  is  only  necessary  that 
evidence  upon  such  matter  should,  as  heretofore  stated 
to  you,  be  such  as  reasonably  satisfies  you. 

**6.  You  are  sole  judges  as  to  the  credibility  of 
witnesses  and  the  weight  of  testimony,  and  if,  upon  a 
consideration  of  all  of  the  evidence  before  you,  you  con- 
clude that  any  witness  has  sworn  wilfully  falsely  as  to 
any  material  matter  involved  in  this  trial,  you  may  dis- 
regard, or  treat  as  untrue,  the  whole,  or  any  part,  of 
such  witness'  testimony. 

"7.  The  defendant  and  his  wife  are  competent 
witnesses  in  the  defendant's  behalf,  and  you  must  take 
their  testimony  into  account,  and  give  it  such  weight, 
in  connection  with  all  the  other  evidence  before  you,  as 
you  deem  proper.  But,  in  determining  the  credit  you 
will  give  them,  as  witnesses,  you  may  consider  the  fact 
that  one  is  the  defendant,  and  the  other  is  his  wife. 

*'8.  The  defendant  is  presumed  to  be  innocent, 
until  the  contrary  is  established  beyond  a  reasonable 
doubt.  If,  therefore,  upon  the  consideration  of  all  the 
evidence  before  you,  you  entertain  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant,  you  must  give  him  the 
benefit  of  such  doubt,  and  find  him  not  guilty.  You 
will  observe,  the  doubt  to  authorize  an  acquittal  on  that 
ground  alone  must,  as  is  stated  to  you,  be  a  reasonable 
one ;  it  must,  also,  be  one  fairly  deducible  from  the 
evidence,  considered  as  a  whole.  The  mere  possibility 
that  the  defendant  may  be  innocent  will  not  warrant 
an  acquittal  on  the  ground  of  a  reasonable  doubt." 

Defendant,  saving  exceptions  to  the  foregoing 
instructions,  excepted,  also,  to  the  refusal  of  the  follow- 
ing instructions : 

"  1.  The  court  instructs  the  jury  that  the  evidence, 
in  this  cause,  does  not  show  any  actual  taking  of  the 
property  by  any  one.  That  the  evidence  only  tends  to 
show  that  the  defendant  was  afterward  found  in  the 
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possession  of  the  property.  Now,  if  you  believe,  from 
the  evidence,  that  the  defendant  has  fairly  accounted 
for  the  possession  of  the  property,  then  he  is  not  guilty. 

**2.  The  court  instructs  the  jury  that,  if  the 
defendant  traded  for  the  property,  and  paid  value  for 
it,  and  the  same  appeared  to  be  in  lawful  possession  of 
the  one  from  whom  he  procured  it,  then  the  defendant 
is  not  bound  to  inquire  into  the  question,  how  the  party 
came  in  possession,  or  where  he  got  them. 

"3.  The  court  instructs  the  jury  that,  if  they  find, 
from  the  evidence,  that  the  defendant  obtained  the 
property  by  trading  for  it,  and  did  not  know  of  its  being 
stolen,  then  he  had  the  right  to  trade  for  the  same,  and, 
even  though  you  might  find  that  his  agent  may  have 
known  that  the  property  was  stolen,  yet,  unless  the 
defendant  knew  it,  he  is  not  guilty." 

I.  *'  Larceny  may  be  defined  to  be  the  fraudulent 
taking  and  carrying  away  of  a  thing  without  claim  of 
right,  with  the  intention  of  converting  it  to  a  use  other 
than  that  of  the  owner,  without  his  consent."  1  Whar- 
ton's Cr.  Law  [9  Ed.]  sec.  862. 

*'The  most  approved  definition  of  this  offense,  at 
common  law,  is  that  which  is  given  by  Mr.  East; 
namely,  *  the  wrongful  or  fraudulent  taking  and  carry- 
ing away,  by  any  person,  of  the  mere  personal  goods  of 
another,  from  any  place,  with  a  felonious  intent  to  con- 
vert them  to  his  (the  taker's )  own  use,  and  make  them 
his  own  property,  without  the  consent  of  the  owner.' 
But  even  this  definition,  though  admitted  by  Parke,  B., 
to  be  the  most  complete  of  any,  was  thought  by  him  to 
be  defective,  it  not  stating  what  was  the  meaning  of  the 
word  'felonious,'  in  that  connection,  which,  he  pro- 
ceeded to  say,  '  might  be  explained  to  mean  that  there 
is  no  color  of  right  or  excuse  of  the  act ; '  adding,  that 
the  'intent '  must  be  to  deprive  the  owner  not  tempora- 
rily, but  permanently,  of  his  property."  3  Greenleaf 's 
Ev.  [  14  Ed,J  sec.  150. 
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The  crime  is  otherwise  defined :  Lord  Coke  : 
"Larceny,  by  the  common  law,  is  the  felonious  and 
fraudulent  taking  and  carrying  away,  by  any  man  or 
woman,  of  the  mere  personal  goods  of  another.'*  3 
Inst.  107. 

Hawkins  :  "A  felonious  and  fraudulent  taking  and 
carrying  away,  by  any  person,  of  the  mere  personal 
goods  of  another.'*     1  Hawk.  P.  C.  [  Curw.  Ed.  ]  p.  142. 

Blackstone :  "  The  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another."  4  Bl.  Com.  229. 

Grose,  J:  **The  felonious  taking  the  property  of 
another  without  his  consent  and  against  his  will,  with 
intent  to  convert  it  to  the  use  of  the  taker."  Hex  v. 
EammoUj  2  Leach  [4  Ed.]  1083,  1089. 

Eyee,  B:  ''The  wrongful  taking  of  goods,  with 
intent  to  spoil  the  owner  of  them,  causa  lucrV^  2  East 
P.  C.  563. 

Chitty  says :  ''To  constitute  this  offense,  therefore, 
in  any  form,  there  must  be  a  taking  from  the  possession, 
a  carrying  away  against  the  will  of  the  owner,  and  a 
felonious  intent  to  convert  it  to  the  offender's  use."  3 
Chitty' 8  Cr.  Law,  917. 

Bishop  says :  "  Larceny  is  the  taking  and  removing, 
by  trespass,  of  personal  property  which  the  trespasser 
knows  to  belong,  either  generally  or  specially,  to 
another,  with  the  intent  to  deprive  such  owner  of  his 
ownership  therein  ;  and,  perhaps  it  should  be  added,  for 
the  sake  of  some  advantage  to  the  trespasser."  1 
Bishop's  Cr.  Law,  sec.  566. 

Roscoesays:  "Property  is  the  right  to  the  pos- 
session, coupled  with  an  ability  to  exercise  that  right. 
Bearing  this  in  mind,  we  may,  perhaps,  safely  define 
larceny  as  follows  :  The  wrongful  taking  possession  of 
the  goods  of  another  with  intent  to  deprive  the  owner 
of  his  property  in  them.  It  is  not  necessary  to  add  to 
this  definition  the  words  '  without  any  claim  of  right  by 
the  taker,'  as  that  is  excluded  by  the  latter  branch 
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of  the  definition  relating  to  the  intent.  Nor  is  it  neces- 
sary to  say  that  the  taking  must  be  '  against  the  will  of 
the  owner,'  because  that  is  included  in  the  word  '  wrong- 
ful.' "     2  Roscoe's  Cr.  Ev,  [8  Ed. J  816. 

From  these  definitions  compiled  from  various 
sources  it  must  be  evident  that  the  instruction  in 
question  lacked  completeness,  and  was,  therefore, 
faulty.  Under  its  guidance  it  was  not  necessary  that 
the  taking  should  have  been  wrongful  or  with  a  felon- 
ious intent.  The  property  may  have  been  taken  under 
a  claim  of  right,  and  to  deprive  the  owner  of  his  prop- 
erty in  it,  under  an  honest  belief  that  the  taker  was 
himself  the  owner,  and  still,  under  the  terms  of  the 
instruction,  the  taker  could  be  found  guilty  of  larceny. 
It  is  the  criminal  intent  which  forms  the  distinguishing 
feature  between  theft  and  trespass;  but  under  the 
instruction  no  such  intent  was  essential  to  the  defend- 
ant's guilt.  This  view  is  fully  illustrated  by  the  case  of 
Witt  V.  Slate^  9  Mo.  663,  where  the  instruction  was : 
"  If  the  jury  believe  from  the  evidence  that  the  horse 
belonged  to  Smith,  and  that  the  prisoner  took  and  car- 
ried away  the  horse,  without  the  knowledge  or  consent 
of  Smith,  with  the  intention  of  selling  him,  or  of  con- 
verting him  to  his  own  use,  they  ought  to  find  him 
guilty.  And  although  the  jury  may  believe,  from  the 
evidence,  that  Smith,  in  the  contract  spoken  of,  had 
agreed  that  the  prisoner  might  ride  the  horse,  yet  if 
they  believe  the  prisoner  took  the  horse  with  the  inten- 
tion of  selling  him,  or  of  converting  him  to  his  own  use, 
they  ought  to  find  him  guilty."  And  Scott,  J.,  after 
discussing  the  constituent  elements  of  larceny  and  of 
the  necessity  of  a  felonious  intent,  said :  "  The  taking 
the  personal  goods  of  another  without  this  intent  may 
be  a  trespass,  but  it  cannot  amount  to  larceny.  The 
prisoner  then  may  have  done  every  act  supposed  by  the 
instruction  of  the  court,  without  being  guilty  of  a 
felony.  The  instruction  defined  a  trespass,  and  not  a 
larceny  and  it  was  error  to  have  told  the  jury  that  the 
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commission  of  the  acts  mentioned  in  it  rendered  the 
prisoner  guilty  of  larceny."  The  doctrine  of  this  case 
was  approvingly  followed  in  State  v.  STiermer^  56  Mo. 
83.  See,  also,  State  v.  Oray^  37  Mo.  463 ;  Sackett  on 
Instructions,  636,  539. 

II.  Where  a  party  has  the  absolute  property  in 
the  goods  at  the  time  they  are  stolen,  though  he  be  not 
in  actual  possession  of  them,  it  will  be  larceny  to  felon- 
iously carry  them  away  against  his  consent.  3  Chitty's 
Cr.  Law,  917.  And  the  possession  by  a  bailee  of  the 
property  is  in  legal  contemplation  the  possession  of  the 
bailor,  though  the  custody  of  the  goods  be  in  the  for- 
mer ;  and,  when  bailed  goods  are  stolen  by  a  stranger, 
ownership  may  be  laid  either  in  bailor,  or  bailee,  prin- 
cipal or  agent.  Wharton's  Cr.  Law  [9  Ed.]  sec.  932a, 
and  cases  cited;  2  Bishop  on  Cr.  Law,  sec.  824,  and 
.cases  cited. 

The  testimony  clearly  showed  Hardesty  to  be  the 
owner  of  the  pasture,  and  the  bailee  of  the  horse,  and 
there  was  no  conflict  of  testimony  on  this  point,  so  that 
the  second  instruction,  in  assuming  the  existence  of  an 
undisputed  fact,  was  not  erroneous  on  that  account,  nor 
was  it  erroneous  as  to  the  law  it  declared,  as  the  author- 
ities cited  show.  But,  as  already  seen,  the  absolute 
property  in  the  horse  being  in  Campbell,  it  was  entirely 
immaterial  in  whose  possession  he  was  at  the  time  he 
was  stolen. 

III.  There  were  circumstances  already  related, 
from  which  the  jury  might  well  infer  that  the  mare 
which  was  with  the  horse  in  Hardesty' s  pasture,  and  was 
afterwards  found  in  defendant's  possession  at  the  same 
time  the  horse  was,  had  been  stolen.  The  instruction, 
though  not  very  clearly  drawn,  does  not  assume  that 
either  of  the  animals  were  stolen.  And  the  rule  of  law 
is  that  where  the  accused  is  possessed  of  other  stolen 
property,  this  is  a  circumstance  which  may  well  serve 
to  corroborate  the  inference  of  guilty  possession  of  that 
particular  property  which  he  is  charged  with  stealing. 
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3  Greenleaf 's  Ev.  [  14  Ed.]  sec.  31 ;  State  v.  Castor,  93 
Mo.  242. 

IV.  Flight,  escape  or  attempt  to  escape,  or  to  effect 
prison  breach,  all  constitute  legitimate  evidence,  where 
the  guilt  of  the  party  on  trial  is  in  question.  How 
much  weight  it  is  to  possess  depends,  of  course,  upon 
the  individual  circumstances  of  each  case.  Whart.  Cr. 
Ev.  [9  Ed. J  sec.  750;  State  v.  Williams^  64  Mo.  170; 
State  V.  JacksoUj  95  Mo.  623  ;  1  Bishop's  Cr.  Proc,  sec. 
1260.  And  the  relevancy  or  competency  of  such  evi- 
dence does  not  at  all  depend  upon  the  fact  that  the 
flight  or  attempted  flight,  escape,  eto.,  were  made  in 
the  endeavor  to  avoid  some  specific  or  threatened  pros- 
ecution. State  V.  Mush,  96  Mo.  199  ;  State  v,  Phillips, 
24  Mo.  475  ;  State  v.  Frederic,  69  Me.  400.  Evidence  of 
flight,  etc.,  is  admissible  on  the  ground  that  it  com- 
monly betrays  a  consciousness  of  guilt  and  this  induces 
endeavors  to  escape.  Nothing  is  more  common  in  crim- 
inal prosecutions  than  the  introduction  of  such  evidence, 
though  the  flight  occurred  not  only  before  any  prosecu- 
tion was  threatened,  but  before  the  community  became 
aware  that  any  crime  had  been  perpetrated.  So  true  it 
is  that, 

"Suspicion  always  haunts  the  guilty  mind; 
The  thief  doth  fear  each  bush  an  officer." 
It  is  this  result  of  this   "experience  of  common 
life,"  which  gave  origin  to  the  unfavorable  presump- 
tion arising  from  flight. 

The  foregoing  remarks  sanction  the  giving  of  the 
fourth  instruction,  of  which  complaint  is  made ;  and 
it  sanctions,  also,  the  admissibility  of  the  testimony 
of  the  officers  upon  which  that  instruction  is  based. 

V.  The  fifth  instruction,  as  to  the  presumption 
arising  from  the  recent  possession  of  stolen  property, 
lays  down  the  established  law  of  this  court.  Staie  v. 
Kelly,  73  Mo.  608,  and  cases  cited ;  Staie  v.  Owens,  79 
Mo.  619 ;  State  v.  Phelps,  91  Mo.  478.  There  was  no 
evidence  introduced  of  the  defendant's  good  character ; 
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but  if  there  had  been,  the  instruction  would  not  have 
been  suflBciently  comprehensive ;  as  it  was,  the  instruc- 
tion was  as  broad  as  the  evidence.  State  v.  Eelly^ 
siipra.  The  other  instructions  given  are  the  usual  ones, 
and  require  no  comment. 

VI.  At  the  common  law,  when  stolen  goods  were 
discovered  in  the  possession  of  a  party  recently  after 
being  stolen,  what  he  said  in  explanation  of  his  posses- 
sion of  the  property,  immediately  upon  its  discovery 
with  him,  and  before  he  had  time  to  concoct  a  story,  is 
a  part  of  the  res  gestce^  and  receivable  as  such.  Whart. 
Cr.  Ev.  [9  Ed.]  sec.  761 ;  2  Bishop's  Cr.  Proc,  sec.  746. 
But  obviously  this  principle  does  not  apply  to  cases 
where  the  defendant,  with  ample  time  to  prepare  a  self- 
serving  story,  comes  on  the  stand  as  a  witness,  and 
makes  his  explanation.  The  first  instruction  asked  by 
the  defendant  was,  therefore,  properly  refused,  aA  being 
based  on  an  incorrect  theory  of  the  law.  It  was  also 
properly  refused  because  it  asked  that  the  jury  be 
unequivocally  instructed  that  there  was  no  evidence  of 
an  actual  taking  of  the  property.  There  was  no  neces- 
sity that  there  should  be  evidence  of  an  actual  taking, 
and,  therefore,  the  instruction  was  misleading. 

As  to  the  other  instructions  asked,  they  were  suflBi- 
ciently  covered  by  those  given. 

For  the  error  mentioned,  the  judgment  must  be 
reversed  and  the  cause  remanded.    All  concur. 


101    331 
143    677, 
_  ^  „         ,  ^  |10»    33l| 

Bray,  Appellant,  v.  Conrad.  |i46  i98| 

Mortgage :  assignment  by  mortgagee  to  wife  of  mortoaoob  : 
dower.  Where  a  wife  joins  her  husbaDd  in  a  mortgage  of  his 
lands  and  afterwards  becomes  the  assignee  of  the  mortgage  debt, 
there  is  no  merger  of  her  interest  as  dowress  and  as  such  assignee. 

: :  :  release.    In  executing  a  release  of  her 

lien  acquired  by  the  purchase  of  the  mortgage  debt,  she  maj 
reserve  her  dower  interest. 
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8.     :   :  :  .    A  quitclaim   of   her    interest, 

without  reservation,  will  convey  her  dower. 

4  Deed,  Construction  of.  A  deed  will  be  construed  to  convey 
whatever  interest  or  estate  the  grantor  may  have  in  the  land, 
unless  it  shows  his  intention  to  convey  a  less  estate. 

6. :  QUITCLAIM.    A  quitclaim  deed  contains  operative  words  of 

conveyance. 

6. .    Where  the  terms  of  a  deed  are  doubtful  the  benefit  of 

the  doubt  should  be  given  to  the  grantee. 

Appeal  from  Barton  Circuit  Court. — Hon.  D.  P. 
Straiton,  Judge. 

Affirmed. 

John  B.  Cole  for  appellant. 

■ 

( 1 )  The  deed  introduced  in  evidence  by  the  defend- 
ant is  upon  its  face  a  simple  release.  First.  Intention 
of  the  parties  to  a  deed  is  to  be  deduced  from  a  consid- 
eration of  the  whole  instrument — every  provision,  clause 
and  recital — as  in  the  case  of  any  other  contract,  and  will 
be  carried  into  effect.  Long  v.  Wagoner^  47  Mo.  178  ; 
Bruesman  v.  Carroll,  52  Mo.  313;  Or  egg  v.  Macy^  10 
Mo.  385  ;  2  Devlin  on  Deeds  ( 1887)  sees.  836,  837,  840 ; 
3  Wash,  on  Real  Property  [  4  Ed.  ]  pp.  384,  385  and 
404;  McKinney  v.  Settles^  31  Mo.  544;  Redheffer  v. 
Leothe^  15  Mo.  App.  12 ;  ShicJcle  v.  Iron  Co.^  84  Mo. 
161 ;  Schultz  V.  Bailey^  40  Mo.  69.  Second.  And  the 
obvious  intent  of  the  parties  to  a  deed. will  control,  even 
if  words  in  the  deed  have  to  be  rejected,  or  the  grant 
Itself  defeated.  Jennings  v.  Brisendine^  44  Mo.  332 ; 
Gibson  v.  Bogg,  28  Mo.  478 ;  Jamison  v.  Fopianoy 
48  Mo.  194;  Rutherford  v,  Tracy,  48  Mo.  327;  3 
Devlin  on  Deeds  (1887)  sec.  837.  Third.  Intent 
controls  technical  terms.  2  Devlin  on  Deeds  (1887) 
sec.  837.  (2)  The  deed  introduced  in  evidence  does 
not  purport  to  convey,  and  does  not  convey,  plain- 
tiff's dower.     It  was  the  court's  duty  to  declare  the 
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legal  effect  of  the  deed.  Miller  v.  Dunlap^  22  Mo. 
App.  103;  Methuneby  v.  Moss^  10  Mo.  App.  101 ;  s.  c, 
81  Mo.  482;  State^  etc.,  v.  Donnelly,  9  Mo.  App.  520; 
Vastine  v.  Wyman,  5  Mo.  App.  598;  BrecJieisen  v. 
Coffey,  15  Mo.  App.  80;  State,  etc.,  v.  La  Faivr^,  63 
Mo.  470 ;  Edwards  v.  Smith,  63  Mo.  119, 127.  (3)  The 
price  paid  for  the  deceased  husband's  land  at  the 
administrator's  sale  thereof  cannot  be  shown  to  aflfect 
the  widow's  right  to  recover  dower  in  an  action  where 
the  defendant's  answer  is  a  general  denial.  R.  S.  1879, 
sec.  3521 ;  Northrup  v.  Ins.  Co.,  47  Mo.  443;  Bliss  on 
Code  Pleadings  [  1  Ed.  ]  sec.  352,  p.  408 ;  Williams  v. 
Mellon,  56  Mo.  263 ;  Harrison  v.  Railroad,  74  Mo.  373. 
(4)  The  consideration  clause  in  a  deed  is  always  open 
to  explanation.  Altringer  v.  Capehart,  68  Mo.  441 ; 
Bobb  V.  Bohb,  89  Mo.  411 ;  Fontaine  v.  Boatmeris,  etc., 
57  Mo.  563;  Miller  v.  McCoy,  50  Mo.  214.  (5)  The 
circumstances  under  which  a  deed  is  made,  as  well  as 
the  situation  of  the  parties  thereto,  and  the  condition 
of  the  property  thereby  conveyed,  may  be  looked  into 
in  aid  of  the  construction  of  such  deed.  Dobbins  v. 
Edmonds,  18  Mo.  App.  307 ;  Patterson  v.  Camden,  25 
Mo.  13 ;  Gathwright  v.  Callaway,  10  Mo.  663  ;  Jones  v. 
De  Lassus,  84  Mo.  545 ;  Richardson  v.  Palmer,  38 
N.  H.  218 ;  Stanley  v.  Oreene,  12  Cal.  148 ;  Adams  v. 
Forthingham,  3  Mass.  325;  Washburn  on  Real  Prop- 
erty [4  Ed.]  p.  384. 

Buler  &  Timmonds  for  respondent. 

( 1 )  The  deed  from  Martha  Bray  to  R.  B.  Conrad 
offered  in  evidence  by  defendant  had  the  effect  of  trans- 
ferring whatever  interest  the  grantor  had  at  the  time  in 
the  land  therein  described.  2  Devlin  on  Deeds,  sec. 
849;  Stockett  v.  Goodman,  47  Md.  54;  Wilson  v. 
Albert,  89  Mo.  637 ;  Auglade  v.  St.  Avitt,  67  Mo.  434 ; 
Doc  V.  Reed,  4  Scam.  (5  Bl.)  117 ;  Eckman  v.  Echman^ 
68  Pa.  St.  400 ;  Thomas  v.  Chicago,  55  111.  403 ;  Brady 
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V.  Spencic,  27  111.  478.  ( 2 )  If  there  is  any  doubt  as  to 
the  construction  to  be  given  to  the  deed,  it  should  be 
construed  most  favorably  to  the  grantee.  3  Washburn 
Real  Property  [4Ed.  ]  side  p.  628,  marg.  p.  397; 
Bushnell  v.  Proprietors^  31  Conn.  160 ;  City  of  Alton  v. 
Trans.  Co.,  12  111.  38 ;  Orubb  v.  Orubh,  101  Pa.  St  11 ; 
Jackson  v.  Hudson,  3  Johns.  375 ;  Jackson  \r).  Gardner, 
8  Johns.  396;  Thomas  v.  Chicago,  55  111.  403;  Dunn 
V.  English,  23  N.  J.  L.  126;  Wymanv.  Farrar,  35  Me. 
64.  ( 3 )  Evidence  that  the  amount  paid  was  full  value 
of  the  land  is  relevant  and  competent  in  this  case. 
Swaney  v.  Mallory,  62  Mo.  485 ;  Hart  r>.  OileSy  67  Mo. 
175. 

Brace,  J. — This  is  an  action  for  the  assignment  of 
dower  and  damages  for  the  deforcement  thereof  in  forty 
acres  of  land  in  Barton  county,  Missouri.  The  action 
was  tried  before  the  court  without  a  jury,  judgment  for 
defendant,  and  the  plaintiff  appeals. 

Nathan  Bray  died  in  1879,  seized  in  fee  simple  of 
the  premises,  leaving  plaintiff  his  widow  surviving  him. 
Previous  to  his  death  in  the  year  1876,  he  executed  a 
deed  of  trust  upon  a  large  body  of  land  which  he  owned, 
including  this  forty-acre  tract,  to  secure  a  debt  to  one 
Allen  in  which  his  wife,  the  plaintiff,  joined  releasing 
her  dower  for  the  purposes  of  said  trust.  This  debt 
remained  unpaid  at  his  death,  and  plaintiff  became  the 
owner  and  assignee  thereof  by  purchase  after  his  death. 
At  a  sale  of  real  estate  by  the  administrator  of  Nathan 
Bray,  deceased,  R.  B.  Conrad  became  the  purchaser  of 
the  premises  for  the  sum  of  $163.50,  that  being  the 
amount  of  his  bid  at  such  sale,  and  on  the  eighth  of 
November,  1880,  received  the  administrator's  deed 
therefor. 

On  the  seventeenth  of  December,  1880,  the  plaintiff 
executed  and  delivered  to  said  Conrad  the  following 
deed  to  the  premises : 
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"Whereas,  Nathan  Bray  and  Martha  Bray,  his 
wife,  by  their  deed,  dated  the  first  day  of  June,  1876, 
did  convey  to  Henry  C.  Wilson,  as  their  trustee  for 
Norman  O.  Allen,  by  way  of  mortgage,  the  property 
hereinafter  described,,  to  secure  the  part  payment  of 
the  debt  in  said  deed  described,  and 

"Whereas,  the  said  R.  B.  Conrad  has  paid  to 
Martha  Bray,  the  present  owner  of  the  said  debt  so 
secured,  the  sura  of  one  hundred  and  sixty-three  dollars 
and  fifty  cents  ( $163.50), 

"Now,  therefore,  know  all  men  by  these  presents, 
that  I,  Martha  Bray,  in  consideration  of  partial  satis- 
faction of  said  debt,  do  release  and  quitclaim  unto  the 
said  R.  B.  Conrad,  his  heirs  and  assigns,  the  property 
in  said  deed  described  as  follows,  to  wit :  The  northeast 
quarter  of  the  southwest  quarter  of  section  number 
seventeen,  township  number  thirty-three,  range  thirty- 
two,  west,  containing  in  all  forty  acres  more  or  less. 

"  Witness  my  hand  and  seal,  this  seventeenth  day 
of  December,  1880. 

"  [  Signed.  ]  Martha  Bray.  ( Seal. )" 

"State  OF  Missouri,  ) 
"  County  of  Greene,      ) 

"  Be  it  remembered,  that  on  the  seventeenth  day  of 
December,  1880,  before  the  undersigned,  a  notary  pub- 
lic, within  and  for  the  county  of  Greene,  personally  came 
Martha  Bray,  who  is  personally  known  to  me,  to  be  the 
same  person  whose  name  is  subscribed  to  the  foregoing 
instrument  of  writing,  as  a  party  thereto,  and  acknowl- 
edged the  same  to  be  her  act  and  deed,  for  the  purpose 
therein  mentioned,  and  said  Martha  Bray,  further 
declared  to  be  single  and  unmarried. 

"  [  Signed.  ]  MoLane  Jones,  ( Seal. ) 

"Notary  Public." 

The  consideration  for  this  deed  was  the  amount  of 
his  bid  at  the  sale  paid  by  Conrad  to  the  administrator 
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and  applied  by  the  administrator  on  the  debt  due  the 
plaintiff  as  assignee  of  the  Allen  debt,  all  of  which  was 
finally  paid  out  of  the  assets  of  Nathan  Bray's  estate. 
Conrad  died  in  1881,  testate  and  by  his  will  devised  the 
premises  to  the  defendant  who  was  in  possession  when 
this  suit  was  commenced.  The  evidence  tended  to  prove 
that  the  land  sold  for  its  full  value  at  the  administra- 
tor's sale. 

There  is  nothing  in  the  evidence  outside  of  the  deed 
to  show  any  act  or  declaration  of  the  plaintiff,  by  which 
she  should  be  estopped  from  asserting* her  right  of 
dower.  There  was  no  merger  of  her  interest  as  dowress, 
and  as  assignee  of  her  husband's  mortgagee,  and  the 
only  question  in  the  case  is  as  to  the  construction  of 
her  deed,  she  insisting  that  by  it  she  only  released  the 
land  from  her  trust  debt,  and  the  defendant  contending 
that  by  it  she  conveyed  her  dower  interest  as  well.  The 
defendant  by  his  purchase  at  the  administrator's  sale 
acquired  only  the  interest  of  the  deceased  husband  in 
the  premises,  i.  a.,  the  right  to  redeem  the  land  by 
paying  off  the  mortgage  debt.  The  wife  had  pledged 
her  then  inchoate  right  of  dower  for  the  payment  of 
that  debt ;  what  the  amount  of  it  was  does  not  appear, 
but  the  deed  of  trust  covered  several  hundred  acres  of 
land.  By  the  death  of  her  husband  and  her  purchase 
of  the  mortgage  debt  she  became  the  owner  of  all  the 
interest  in  the  land  that  had  been  pledged  for  the 
payment  of  that  debt.  When  this  deed  was  made  she 
united  in  her  own  person  the  dual  relation  of  owner  of 
the  debt  for  which  her  dower  interest  had  been  pledged, 
and  of  the  dower  interest  also ;  in  consideration  of  part  sat- 
isfaction of  that  debt,  /.  e.  ( the  payment  of  one  hundred 
and  sixty-three  and  lif ty-hundredths  dollars  on  that  debt 
80  secured )  she  releases  the  land  in  said  deed  of  trust 
described,  to- wit,  the  premises.  That  is,  she  releases 
the  land  from  the  debt  to  the  extent  of  all  the  interest 
in  the  land  that  was  pledged  for  its  payment  that  she 
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had  power  to  release,  is  a  consistent  reading  upon  the 
face  of  the  whole  instrument,  and  this  included  her 
dower  interest.  To  this  extent  only  can  the  grant,  which 
is  broad  enough  in  its  terms  to  convey  any  and  every 
interest  she  may  have  had  in  the  premises,  be  limited 
by  the  language  of  the  recitals.  That  she  could  have 
limited  her  release  to  the  interest  of  her  deceased  hus- 
band, upon  which  she  acquired  a  lien  by  her  purchase 
of  the  mortgage  debt  is  beyond  question,  but  she  did 
not  do  so.  And  there  is  nothing  in  the  recitals,  or  in 
the  situation  of  the  parties,  their  relation  to,  or  the 
circumstances  attendant  upon,  the  transaction  which 
would  warrant  the  court  in  excluding.her  dower  interest 
from  the  terms  of  the  release  when  she  did  not  choose 
to  do  so,  the  rule  being  that  a  deed  will  be  construed  to 
convey  whatever  interest  or  estate  the  grantor  may  have 
in  land  at  the  time  of  its  execution,  unless  the  deed 
shows  the  grantor' 8  intention  was  to  pass  a  less  estate  or 
interest.     2  Devlin  on  Deeds,  849. 

A  quitclaim  deed  contains  operative  words  of  con- 
veyance. Wilson  V,  Albert,  89  Mo.  537.  And,  if  by  the 
terms  of  her  deed  she  has  left  a  doubt  upon  its  face  as 
to  what  were  her  intentions,  the  difficulty  is  one  of  her 
own  creation,  and  the  benefit  of  the  doubt  ought  to  be 
given  to  the  grantee.  The  judgment  is  for  the  right 
party,  and  is  affirmed.  All  concur,  except  Barclay, 
J.,  absent. 


Bakewell  v.  McKee,  Appellant. 

Adverse  Possession:  color  of  title  and  claim  of  ownership. 
Ck>nstructiye  adverse  possession  of  land  must  be  founded  on  claim 
of  ownership,  as  weU  as  color  of  title. 

Appeal  from  Jefferson  Circuit  Court. — Hon.  John  L. 
Thomas,  Judge. 
Vol.  101—22 
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Reversed  and  remanded. 

Jos.  J.  Williams  for  appellant. 

(1)  The  court  erred  in  the  declaration  of  law, 
given  of  its  own  motion,  and  in  refusing  the  second, 
third  and  fourth  declarations  asked  by  defendant.  The 
defendant's  defense  of  adverse  possession  was  suffi- 
ciently made  out.  Under  the  evidence,  he  was  entitled 
to  tack  his  possession  to  that  of  S.  G.  McKee,  so  as  to 
perfect  his  title  under  the  statute,  at  least  to  the  west 
half  of  the  tract,  as  early  as  1880  or  1881.  Crispen  v. 
Hannovariy  50  Mo.  536.  (2)  The  defendant  was 
entitled  to  know  the  views  of  the  trial  court  on  the 
question  of  adverse  possession,  and  asked  appropriate 
declarations  of  law,  which  were  refused.  This  was 
error.  Harbison  v.  School  Districtj  89  Mo.  184; 
Cunningham  V.  Snow^  83  Mo.  693. 

W.  H,  H.  Thomas  for  respondent. 

Ray,  C.  J. — This  is  an  action  of  ejectment  for  T7.41 
acres  of  land,  being  the  southeast  fractional  quarter  of 
section  19,  township  40,  range  5,  east  in  Jefferson 
county,  Missouri.  This  suit  was  begun  August  20, 
1885,  and  tried  by  the  court  without  a  jury,  at  the  May 
term,  1886.  The  petition  is  in  the  common  form,  and 
the  answer,  a  general  denial.  Plaintiff  had  judgment 
upon  the  trial,  and  defendant  has  appealed. 

Plaintiff  is  the  owner  of  the  patent  title,  which 
seems  to  be  regular,  and  sufficient  to  pass  the  title,  and 
is  so  found  by  the  trial  court,  and  as  to  which  no  objec- 
tion has  been  suggested  in  the  brief  of  counsel  in  this 
court.  The  case  here  turns  upon  the  title  of  defendant, 
who  claims  under  the  statute  of  limitations,  and  to  have 
had  the  actual,  adverse,  open,  continuous,  notorious 
possession  for  more  than  ten  years,  prior  to  the  insti- 
tution of  this  suit,  under  claim  and  color  of  title. 
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The  court,  at  the  close  of  the  evidence,  made  a 
finding  of  the  facts,  and  gave  a  declaration  of  law, 
which,  omitting  the  portion  applicable  to  plaintiff's 
title  as  now  immaterial,  is  as  follows :  "  The  court  also 
finds  from  the  evidence  that,  on  the  twelfth  day  of 
May,  1869,  one  S.  G.  McKee  received  from  the  collector 
of  this  county  a  tax  deed  for  the  southeast  fractional 
quarter  of  section  19,  township  40,  range  5  east,  con- 
taining 41.16  acres;  that  this  deed  did  not  convey  to 
said  McKee  the  legal  title  to  this  land ;  but  was  duly 
recorded,  and  operated  as  color  of  title;  but  that  in 
1871  or  1872,  the  said  S.  G.  McKee  took  possession  of 
this  land,  and  cleared  and  fenced  three  or  four  acres 
on  the  west  end  of  it ;  that  he  possessed  and  cultivated 
this  piece  he  had  cleared  from  the  time  he  cleared  and 
fenced  it  till  January  10, 1880,  claiming  to  own  the  west 
half  of  the  southeast  fractional  quarter,  section  19, 
township  40,  range  5  east,  containing  41.16  acres ;  that 
he  did  not  claim  to  own  the  title  to  the  east  half  of  this 
tract  of  land,  he  supposing  all  the  time  that  his  tax 
deed  did  not  cover  the  east  half  of  the  southeast  frac- 
tional quarter,  nor  did  he  pay  any  taxes  on  any  of  it 
while  he  occupied  it;  that  on  the  sixteenth  day  of 
September,  1878,  the  defendant  received  a  tax  deed  from 
the  collector  of  said  county  for  this  land,  but  such  deed 
was  ineffectual  to  convey  liie  legal  title  to  him,  but  was 
duly  recorded,  and  operated  as  color  of  title ;  that  when 
he  got  this  deed  he  asserted  title  to  the  land,  and 
demanded  of  S.  G.  McKee  the  possession  of  it;  but 
S.  G.  McKee,  also  claiming  title,  refused  to  deliver 
possession  to  him ;  that  thereupon  the  two  met  (being 
brothers )  and  selected  two  men  to  arbitrate  the  dispute 
between  them,  they  agreeing  that  they  would  abide  by 
their  decision.  The  arbitrators  met  on  January  10, 
1880,  and,  after  hearing  the  parties,  and  examining 
their  deeds,  determined  the  matter  in  favor  of  the 
plaintiff,  and  decided  that  he  had  the  better  title.  It 
was  also  agreed  between  these  parties  that,  if  plaintiff 
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should  be  found  to  be  entitled  to  the  land,  the  same 
arbitrators  should  determine  how  much  plaintiff  should 
pay  S.  G.  McKee  for  any  valuable  and  lasting  improve- 
ments he  may  have  made  on  the  land ;  but,  after  the 
arbitrators  decided  that  plaintiff  was  entitled  to  the 
land,  he  offered  to  pay  S.  G.  McKee  twenty-five  dollars 
for  his  improvements,  which  the  latter  accepted,  and 
thereupon  the  latter,  on  January  10,  1880,  indorsed  on 
the  back  of  his  tax  deed  the  following:  'I,  S.  G. 
McKee,  relinquish  my  title  to  the  within  to  D.  P.  McKee, 
this  tenth  day  of  January,  1880.'  He  did  not  sign  this 
memorandum,  but  wrote  it  himself,  and  then  delivered 
this  tax  deed  thus  indorsed,  together  with  the  land, 
over  to  defendant.  This  was  all  done  in  pursuance  of 
the  arbitration.  After  January  10,  1880,  plaintiff  con- 
tinued in  possession  of  this  land,  and  cultivated  the 
small  piece  cleared,  claiming  the  whole  of  it,  till  the 
present  time.  Before  January  10, 1880,  defendant  went 
to  an  attorney  and  exhibited  his  tax  deed,  dated  in 
1878,  and  the  attorney  informed  him  that  this  deed  did 
not  convey  the  title,  but  that  it  was  color  of  title,  and 
the  only  way  he  could  get  his  title  perfected  was  to  get 
possession  and  hold  it  for  a  period  long  enough  to  get 
title  by  the  statute  of  limitations ;  and,  in  pursuance  of 
this  advice,  the  arbitration  between  him  and  his  brother 
took  place.  After  January  10,  1880,  defendant  claimed 
title  to  the  land  by  virtue  of  both  tax  deeds  ;  that  is,  he 
testified  he  so  claimed,  but  there  was  no  evidence  that 
he  stated,  either  publicly  or  privately,  under  what  deeds 
he  claimed.  Upon  the  above  facts,  as  found  by  the 
court,  the  court  declares  the  law  to  be  that  plaintiff  is 
entitled  to  recover  the  whole  of  the  land  sued  for." 

The  word  "  plaintiff,"  except  in  the  last  line  in  said 
finding,  manifestly  refers  to  this  defendant  D.  P.  McKee, 
who,  as  to  the  controversy  and  arbitration  over  the  title 
with  his  brother,  S.  G.  McKee,  is  thus  mentioned  by  the 
court  as  ^'plaintiff."  The  court  refused  all  the  declara- 
tions of  law  asked  on  the  part  of  defendant.     The  first 
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one  in  the  nature  of  a  demurrer  to  the  evidence. ,  The 
second  and  fourth  are  so  drawn  as  to  include  defend- 
ant's claim  to  the  whole  fractional  tract,  embracing  the 
east  as  well  as  the  west  half,  which  said  claim  as  to  the 
east  half  is  not  asserted  in  this  court  in  the  brief  of 
counsel,  and  is,  we  believe,  in  eflfect  and  fact,  now 
abandoned. 

The  remaining  declaration,  number  3,  is  as  follows  ' 
**8.  The  court  furttier  declares  the  law  to  be  that,  if 
S.  G.  McKee  took  possession  of  a  portion  of  the  real 
estate  sued  for  after  he  received  the  tax  to  himself  read 
in  evidence,  and  continued  in  the  open,  notorious, 
adverse  possession  of  the  same,  claiming  it  as  his  own, 
up  to  the  time  he  delivered  said  tax  deed  with  the 
indorsement  thereon  to  defendant  (if  the  court  shall 
iind  the  fact  to  be  that  he  made  such  delivery ) ;  and  if, 
after  receiving  such  tax  deed  and  indorsement,  the 
defendant  took  possession  of  the  portion  of  said  real 
estate  which  said  S.  G.  McKee  had  theretofore  possessed 
and  claimed  by  virtue  of  his  said  tax  deed  and  indorse- 
ment thereon  delivered  to  him  by  S.  Gt.  McKee,  and  of 
another  tax  deed  which  he  at  the  time  held ;  and  if, 
after  taking  such  possession,  he  continued  to  hold  pos- 
session of  said  real  estate  openly,  notoriously,  adversely, 
claiming  the  same  as  his  own  by  virtue  of  both  said  tax 
deeds  and  said  indorsement ;  and  if  such  open,  notori- 
ous, adverse  possession  and  claim  of  title  on  the  part  of 
S.  Gt.  McKee  and  defendant  together  embraced  a  period 
of  more  than  ten  consecutive  years  prior  to  the  institu- 
tion of  this  suit ;  then,  in  that  event,  the  plaintiff  is  not 
entitled  to  recover  the  portion  of  said  real  estate  so  pos- 
sessed and  claimed  by  S.  Gr.  McKee  and  defendant,  and 
the  finding  of  the  court  should  be  for  the  defendant  for 
such  portion  of  the  same.'' 

This  will  suffice,  we  think,  for  the  purpose  of 
presenting  the  questions  arising  on  the  record  now 
before  us. 
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Although  the  actual  possession  of  a  part  of  the 
tract  by  S.  Gt.  McKee  was  taken  under  his  tax  deed, 
which  was  color  of  title  to  the  whole  fractional  quarter, 
yet  there  was  no  adverse  possession  as  to  the  east  half 
thereof,  for  the  reason  that  there  was,  as  to  that  part,  no 
claim  of  title  on  the  part  of  S.  Gr.  McKee.  Adverse 
possession  ( not  actual )  must  be  based  upon  both  color 
and  claim  of  title.  Said  S.  G.  McKee,  as  the  evidence 
shows  and  as  the  court  found,  only  claimed  the  west 
half  of  said  southeast  fractional  'quarter.  He  did  not 
suppose  that  his  deed  covered  the  east  half,  nor  did  he, 
at  any  time,  pay  any  taxes  thereon,  or  set  up  any  sort 
of  claim  thereto.  His  constructive  possession,  therefore, 
under  claim  and  color  of  title  only  embraced  the  west 
half  of  said  fractional  quarter  section. 

After  the  arbitration  between  defendant  and  his 
brother,  S.  Or.  McKee,  in  January,  1880,  the  defendant, 
D.  F.  McKee,  who  had  also  obtained  a  tax  deed  in  1878 
for  the  land  in  suit,  upon  taking  possession,  claimed  the 
whole  of  the  southeast  fractional  quarter,  his  said  deed, 
as  well  as  the  first  tax  deed  to  his  brother,  being  good 
as  color  of  title  to  the  whole  tract.  The  defendant  had, 
by  his  said  deed  color  of  title  to  the  whole  tract,  and 
he  also  claimed  title  to  the  whole  tract.  But  as  the 
defendant  was  not  in  the  possession  for  the  period  nec- 
essary to  make  title  by  limitation,  and  as  his  said 
brother,  in  his  said  possession  from  1871  or  1872  to  Jan- 
uary, 1880,  never  claimed  the  east  half  of  the  quarter 
section,  but  only  claimed  the  west  half,  the  title  by 
limitation  of  the  defendant  to  the  east  half  is  not  good. 
Even  if  the  possessions  of  defendant  can  be  tacked  to 
that  of  his  brother,  and  even  if  the  claim  as  to  the  east 
halt  has  not  been  abandoned  by  defendant  in  this  court, 
as  we  think  it  has  been,  still,  title  by  limitation  cannot 
be  made  out  in  that  behalf  under  this  state  of  facts,  for 
the  want  of  possession  for  the  required  period  under 
claim  as  well  as  color  of  title  to  the  whole  tract.  As  to 
the  east  half  of  the  tract  the  finding  of  the  court  is^  we 
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think,  correct,  and  the  plaintiff  is,  we  think,  entitled  to 
recover  therefor. 

But  the  question  is  as  to  the  west  half  of  the  tract, 
as  to  which  as  well  as  the  east  half,  the  court,  as  we 
have  seen,  also  found  for  plaintiff.  The  evidence  also 
shows,  and  the  court  found,  as  we  will  recapitulate 
briefly,  that  S.  G.  McKee,  after  obtaining  in  1869  a  tax 
deed  for  the  land,  which,  though  inoperative  to  pass  the 
title,  was  good  as  color  of  title,  took  possession  in  1871 
or  1872  and  cleared  and  fenced  three  or  four  acres  in  the 
west  end  of  it,  and  possessed  and  cultivated  the  part 
cleared  from  that  time  until  January,  1880,  claiming  to 
own  the  west  half  of  the  fractional  quarter  section,  and 
it  also  further  appears  that  at  said  date,  to- wit,  January, 
1880,  said  S.  Gr.  McKee,  after  making  said  indorsement 
upon  his  tax  deed  transferred  the  title  paper,  and  the 
possession  thereof,  to  his  brother,  the  defendant,  who 
thereupon  entered  into  the  said  possession  and  so 
remained,  cultivating  the  part  cleared  and  under  fence, 
claiming  to  own  the  whole  tract,  under  the  tax  deed  and 
transfer  of  possession  by  his  brother,  as  well  as  under 
the  tax  deed  to  himself,  which  he  had  obtained  prior 
thereto.  These  possessions  under  color  and  claim  Of  title 
to  the  west  half,  if  united,  were  for  a  period  of  thirteen 
or  fourteen  years  prior  to  the  date  of  this  suit. 

Under  the  facts  we  are  of  opinion,  and  so  hold,  that 
the  finding  and  judgment  of  the  trial  court  as  to  the 
east  half  of  the  said  fractional  quarter  section  was  and  is 
correct ;  and  to  that  extent  its  judgment  is  aflBrmed ; 
but,  as  to  the  west  half  thereof,  its  finding  and  judgment 
was  and  is  erroneous,  and  to  that  extent  the  same  is 
reversed  and  the  cause  remanded,  with  directions  to 
enter  up  judgment  in  favor  of  the  defendant  for  the  said 
west  half  of  said  fractional  quarter  section ;  and  that  the 
costs  of  this  appeal  be  taxed  against  the  plaintiff;  and 
that  each  party  pay  one-half  the  costs  of  the  trial  court. 
All  the  judges  concur,  except  Barclay,  J.,  absent. 
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The  State  v.  Elkins,  Appellant. 

1.  Criminal  Practice :  copy  of  indictment,  clerical  bbbob  in* 
It  is  not  error  for  the  trial  court  to  refuse  to  defendant  another 
copy  of  the  indictment  and  time  to  consider  the  same  because  of 
error  in  the  copy  furnished  which  was  merely  clerical  and  which 
could  not  have  misled  or  prejudiced  him. 

2.     :  COMPETENCY  OP  JtTROB :  OPINION.    A  juror  who  has  no 

fixed  or  settled  opinions  and  can  try  the  issue  without  bias  is  not 
disqualified  by  an  impression  from  rumor  only,  though  it  would 
require  evidence  to  remove  it. 

8.     :  EVIDENCE :  DYING  DECLARATION.    It  is  Sufficient  to  render 

a  declaration  admissible  as  a  dying  one  that  it  appears  from  th« 
entire  statement  taken  altogether  that  the  declarant  made  it  under 
a  belief  of  impending  dissolution,  and  after  he  had  abandoned  all 
hope  of  recovery. 

4.     : : .    A  statement  so  made  in  extremis  that 

the  defendant  "picked  a  fuss  with  me  and  was  running  over  me, 
and  because  I  did  not  want  him  to,  he  killed  me,*'  is  inadmissible 
in  evidence,  because  it  gives  merely  the  conclusions  of  the  witness 
unaccompanied  by  the  facts. 

5. :   : .    Declarations  of  a  deceased  person  are 

admissible  only  as  to  those  things  to  which  he  could  testify. 

a.  :  :  BES  OESTJB.  Circumstances  immediately  sur- 
rounding a  killing  are  admissible  in  evidence  as  part  of  the  ret 
gestce  and  so  are  the  remarks  of  bystanders,  and  especially  is  this 
so  where  the  question  is  whether  the  defendant  had  reasonable 
cause  to  fear  great  bodily  harm  from  the  deceased. 

7. : :  — ,    Where,  however,  a  witness  was  fifty  to 

one  hundred  yards  away  from  the  place  where  the  fatal  shot  was 
fired,  and  immediately  ran  up  to  the  parties,  his  remarks  then 
made  are  not  admissible  as  part  of  the  res  gestce, 

8.     :  :  INTEREST  OP  WITNESS.    It  is  competent  for  the 

defendant  in  a  criminal  trial  for  the  purpose  of  affecting  the 
credibility  of  a  witness  to  show  that  he  had  indorsed  notes  to 
secure  defendant's  prosecution,  and  had  made  himself  responsible 
for  the  fees  of  counsel  assisting  therein. 

9.     : : .    The  exclusion  of  such  evidence  does  not, 

however,  necessarily  constitute  reversible  error. 
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10.   :  INSTRUCTIONS :  OBJECTIONS  TO.    It  is  too  late  to  object  to 

instructions  for  the  first  time  in  the  motion  for  a  new  trial. 

11.  :  PEOVOKINO  DIFFICULTY.    It  Cannot  be  said  there  was  no 

evidence  tending  to  show  that  the  defendant  brought  on  or  pro- 
voked the  difficulty,  where  it  appears  he  said  of  the  deceased 
**  By  Gk>d,  I  will  kill  him  or  run  him  oflP." 

A7)peal  from  Ripley  Circuit  Court, — Hon.  John  G. 
•     Wear,  Judge. 

Reversed  and  remanded. 

/.  (7.  Sheppard  and  C.  D.  Yancey  for  appellant. 

(1 )  The  court  erred  in  overruling  defendant's  per- 
emptory  challenge  of  the  juror  J.  N.  Poynor.  State  v. 
Bumsrill,  37  Mo.  843 ;  State  v.  Wyatt,  50  Mo.  309 ; 
State  V,  Taylor y  64  Mo.  368.  (2)  The  testimony  was 
not  sufficient  to  support  the  verdict.  ( 3 )  The  court 
erred  in  not  excluding  statements  of  deceased  to  the 
witness  Caughron.  State  v,  Simoii^  60  Mo.  370  ;  State 
V.  McCannon^  61  Mo.  160 ;  State  v.  Draper,  65  Mo.  335 ; 
Sta^e  V.  aider,  90  Mo.  65.  ( 4 )  The  court  erred  in 
refusing  to  permit  witness  Logan  to  state  what  was  said 
by  Whitwell  when  he  rode  up  to  defendant  and  deceased 
immediately  after  the  shot  was  fired.  State  v.  Tester- 
man,  68  Mo.  408 ;  State  v.  Sanders,  76  Mo*  35  ;  State  v. 
Oahriel,  88  Mo.  631.  ( 5 )  The  court  erred  in  refusing  to 
allow  defendant  to  show  the  interest  of  witness  Whit- 
well in  the  prosecution.  ( 6 )  Instruction  number  2  is 
erroneous  because  not  based  upon  any  testimony  in  the 
case  going  to  show  that  defendant  ''voluntarily  sought 
for,  brought  on  or  provoked  the  difficulty ; "  and 
because  it  is  argumentative  and  states  abstract  proposi- 
tions of  law.  State  v.  Thompson,  83  Mo.  257.  ( 7 )  The 
court  should  have  also  informed  the  jury,  by  proper 
instructions,  of  what  the  different  degrees  of  crime 
consist.     State  v.  Bryant^  66  Mo.  76  j  State  v.  Wyatty 
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50  Mo.  309.  ( 8 )  The  court  erred  in  compelling  defend- 
ant to  proceed  to  trial  without  having  him  furnished 
with  a  true  copy  of  the  indictment 

John  M.  Wood,  Attorney  General,  for  the  State. 

(1)  The  copy  of  the  indictment  was  sufficient; 
the  variation  between  it  and  the  original  was  trivial  and 
the  objection  is  purely  technical.  ( 2  )i  The  juror  J.  N. 
Poynor  testified  "  that  his  impression  was  based  upon 
what  he  heard  from  rumor,  and  he  was,  therefore,  com- 
petent. State  V.  Bryant,  93  Mo.  273.  (3)  The  state- 
ments by  deceased  to  Whitwell  and  Caughron  were 
competent  as  dying  declarations.  State  v.  Chambers, 
87  Mo.  406;  State  v.  Kilgore,  70  Mo.  646;  ^ate  v. 
Draper,  66  Mo.  336 ;  Slate  v.  Simon,  60  Mo.  370 ; 
Wharton's  Grim.  Law,  sees.  279,  282.  Besides  declara- 
tions to  Whitwell  were  really  a  part  of  the  res  gestce. 
State  V.  Brown,  64  Mo.  367.  (4)  It  was  not  error  to 
refuse  to  allow  A.  J.  Whitwell  to  be  cross-examined,  as 
to  whether  he  had  indorsed  notes  or  a  note  to  secure  the 
prosecution  of  defendant,  or  that  he  had  made  himself 
liable  for  the  payment  of  fees  to  counsel,  assisting 
the  prosecuting  attorney  ;  even  if  this  was  true,  it 
does  not  follow  that  he  was  biased  or  prejudiced,  and 
his  testimony  affected  thereby.  But  if  the  evidence 
was  competent  as  tending  to  affect  the  credibility  of 
the  witness,  its  exclusion  was  not  such  an  error  as 
demands  a  reversal  of  the  case.  It  is  only  where  an 
error  is  committed  by  a  trial  court  to  the  prejudice  of  a 
defendant  that  this  court  will  reverse.  State  o.  Cooper, 
83  Mo.  698 ;  State  v.  Griffith,  67  Mo,  287  ;  State  v.  Hobb, 
90  Mo.  30 ;  State  v.  Orate,  68  Mo.  22 ;  State  v.  Holme,  64 
Mo.  160. 

Black,  J. — Joseph  Elkins,  the  defendant,  was  con- 
victed of  murder  in  the  second  degree  for  killing 
Lemuel  A.  Morrison  on  the  eighth  of  February,  1886 ; 
his  punishment  being  fixed  at  ten  years'  imprisonment. 
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Prom  the  evidence  it  appears  the  defendant,  the 
deceased,  John  Logan  and  David  Tarleton  were  at  a 
store  in  the  afternoon  of  the  eighth  of  February,  1886. 
Morrison,  the  deceased,  left  the  store  and  went  to  the 
house  of  Mrs.  Ann  Elkins,  which  was  about  a  half  mile 
distant.  The  defendant,  Logan  and  Tarleton  followed 
him,  all  carrying  shotguns.  When  leaving  the  store 
the  defendant  swore  he  would  run  the  deceased  off  or 
kill  him.  On  the  way  Logan  and  Tarleton  shot  off 
their  guns,  but  for  what  purpose  does  not  appear. 
They  went  into  Mrs.  Elkins'  house,  and  while  there 
defendant  and  deceased  got  into  a  controversy.  The 
defendant  picked  up  his  gun  and  left  the  house  and  the 
deceased  followed.  When  not  more  than  twenty  or 
thirty  feet  from  the  house,  the  defendant  shot  the 
deceased,  the  buckshot  entered  the  breast,  and  some  of 
them  passed  through  the  body.  The  deceased  was 
going  towards,  and  was  close  to,  the  defendant  when 
the  latter  fired.  The  deceased  fell  to  the  ground,  then 
jumped  up  and  with  assistance  got  on  his  horse  and 
rode  to  Mr.  Caughron's,  where  he  died  on  the  second 
day  after  the  shooting. 

According  to  the  defendant's  witnesses  the  contro- 
versy in  the  house  arose  over  a  twist  of  tobacco  belong- 
ing to  Morrison,  which  defendant  put  in  his  pocket  and 
afterwards  handed  back,  saying  it  was  all  in  fun. 
Tarleton  says :  ''They  then  pushed  each  other  round  a 
little  ;  defendant  put  his  hand  in  his  pocket ;  Morrison 
put  his  hand  in  his  pocket ;  defendant  walked  to  the 
door  and  picked  up  his  gun;  neither  said  anything; 
Morrison  grabbed  the  gun  and  said,  '  Joe,  you  are  no 
part  of  a  man  ; '  defendant  said,  '  Turn  my  gun  loose,  I 
want  to  go  home ; '  defendant  then  called  to  John  Logan 
and  said,  '  Let's  go ; '  Logan  and  myself  went  out  of  the 
house  after  defendant  went  out ;  Morrison  then  came  to 
'the  door;  defendant  told  Morrison  not  to  come  out 
here;  Morrison  then  went  right  out  in  a  run  toward 
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defendant ;  Morrison  kept  on  running  toward  defend- 
ant ;  defendant  told  him  to  stop  twice,  then  snapped, 
then  told  him  to  stop  again  ;  he  did  not  stop,  defendant 
then  fired  ;  Morrison  was  turning  the  end  of  fence  when 
shot  was  fired,  and  was  about  five  feet  away ;  at  the  time 
the  shot  was  fired  Morrison's  left  hand  was  up;  could 
not  see  his  other  hand  ;  Morrison  was  drinking.'* 

1.  According  to  the  bill  of  exceptions,  when  the 
cause  came  on  for  trial  the  defendant  made  it  appear 
that  the  word  leaden  in  the  copy  of  the  indictment 
which  had  been  furnished  him  was  written  laden  in  the 
indictment.  Because  of  this  error  he  demanded  a  true 
copy  and  also  further  time  to  consider  the  same,  both 
of  which  requests  were  refused,  and  of  these  rulings 
error  is  assigned.  The  indictment  when  first  describing 
how  the  gun  was  loaded  speaks  of  "  leaden  balls,"  and 
when  describing  the  load  discharged  says :  ''  laden  balls 
aforesaid,"  and  in  describing  the  wounding  it  again 
speaks  of  *' leaden  balls  aforesaid.'.'  The  difference, 
therefore,  between  the  indictment  and  the  furnished 
copy  is  simply  this,  the  copy  in  the  three  instances  says 
leaden  balls,  and  in  one  instance  the  indictment  says 
laden  balls  aforesaid. 

Where  ordinary  process  is  served  by  copy,  if  the 
defendant  cannot  be  misled  or  prejudiced  by  a  mistake 
in  the  copy,  the  service  will  be  good.  Furnace  Co.  v. 
Shepherd,  2  Hill  ( N.  Y.)  414.  It  is  not  contended  that 
the  use  of  the  word  laden  vitiates  the  indictment.  The 
copy  states  in  correct  language  that  which  every  one 
must  know  the  indictment  means.  The  defendant 
could  not  have  been  misled  or  prejudiced  in  the  least  by 
the  clerical  error  in  the  copy,  and  this  being  so  he  had 
not  just  ground  upon  which  to  demand  another  copy  or 
time  to  consider  the  same. 

2.  A  juror  upon  his  examination  stated  that  he 
heard  of  the  killing  of  Morrison  by  defendant  a  few 
days  after  the  occurrence  j  that  what  he  then  heard  left 
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an  impression  upon  his  mind,  which  impression  he  still 
retained  ;  that  he  made  no  inquiry  to  ascertain  the  facts 
in  the  cause ;  that  he  could  hear  the  evidence  without 
bias,  but  it  would  require  evidence  to  remove  the 
impression  ;  and  that  the  impression  was  based  upon 
what  he  heard  from  public  rumor.  This  juror  knew 
nothing  about  the  case,  save  from  public  rumor,  and 
though  he  says  it  would  require  evidence  to  remove  the 
impression  made  upon  his  mind,  still  he  says  he  could 
hear  the  evidence  without  bias.  There  is  nothing  in 
the  examination  as  reported  to  show  that  he  had  any 
fixed  or  settled  opinion  about  the  case,  and,  under 
repeated  rulings  of  this  court,  the  challenge  fgr  cause 
was  properly  overruled.  State  v.  Bryanty  93  Mo.  273 ; 
State  V.  Cunningham^  100  Mo.  382. 

3.  It  is  next  objected  that  the  court  erred  in  the 
admission  of  evidence  given  by  W.  W.  Caughron  for 
the  state.  It  will  be  remembered  that  the  deceased, 
when  shot,  got  on  his  horse  and  rode  up  to  Mr.  Caugh- 
ron's  house.  Mr.  Caughron  met  him  at  the  gate.  The 
evidence  of  Mr.  Caughron,  to  which  the  objection  is 
made,  is  this :  ''I  met  him  and  he  said,  '  I  am  killed  ; ' 
he  told  that  he  was  killed '  at  that  low-down  Sam 
Elkins'."  After  cross-examination  and  on  re-examina- 
tion, the  state  asked  the  witness  this  question  :  **  What 
did  Morrison  state,  if  anything,  in  relation  to  Elkins' 
having  provoked  the  difficulty?"  A.  ''He  said  'he 
picked  up  a  fuss  with  me  and  was  running  over  me, 
and,  because  I  did  not  want  him  to,  he  killed  me.  He 
called  me  a  d d  son  of  a  bitch.' " 

The  foregoing  evidence  was  admitted  on  the  ground 
of  dying  declarations,  and  an  objection  made  is  that  no 
sufficient  foundation  had  been  laid.  The  further  evi- 
dence of  Mr.  Caughron  is  as  follows  :  "He  lived  from 
Monday  evening  until  Wednesday  morning ;  he  asked 
me  if  I  thought  he  could  get  well ;  he  asked  me  if  I 
heard  the  wind  as  it  came  out  of  his  breast;  he  said, 
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*I  am  killed ;'  he  told  ns  that  he  was  killed,  but  not  to 
take  on,  that  he  would  have  no  taking  on  about  it,  and 
said,  'for  God's  sake,  Wes.,  don't  take  it  up;*  said 
Joe  Elkins  shot  him.  I  remained  with  him  until  his 
death ;  he  was  conscious  ap  to  Tuesday  evening,  after 
that  time  I  am  not  certain.  He  said  to  Bob  Whitwell : 
'Joe,  the  little  puke  has  shot  me.' "  The  deceased  also 
said  to  the  person  who  assisted  him  in  getting  on  his 
horse  that  he  was  killed. 

In  order  to  admit  dying  declarations,  it  should 
appear  that  the  declarant  made  them  under  a  belief  of 
impending  dissolution,  and  after  he  had  abandoned  all 
hope  of  recovery.  State  v.  McCannon^  51  Mo.  160; 
State  V.  Simon,  50  Mo.  370;  State  v.  Draper y  66  Mo. 
SS5;  State  V.  Chamber s,  87  Mo.  408;  State  v.  Eilgore^ 
70  Mo.  551.  The  inquiry  made  by  deceased  of  Caughron, 
namely,  "If  I  thought  he  would  get  well,"  taken  by 
itself,  would  lead  to  the  conclusion  that  he  had  not 
then  given  up  all  hope  ;  but  he  stated  repeatedly  that 
he  was  killed,  and  told  those  present  ''  not  to  take  on." 
To  Mr.  Caughron  he  said,  "for  Q-od's  sake  don't  take 
it  up."  The  deceased  was  mortally  wounded,  and, 
taking  his  statements  as  a  whole,  it  is  clear  that  he  was 
conscious  of  that  fact.  It  is  impossible  to  escape  the 
conclusion  that  he  expected  to  die  from  the  wound  and 
that  he  had  abandoned  all  hope,  and,  this  being  so,  it 
follows  that  his  statements  were  admissible  on  the 
ground  of  dying  declarations. 

The  difficulty,  however,  arises  over  the  answer  of 
the  witness  to  the  question  propounded  by  the  state  on 
re-examination.  The  deceased  is  here  made  to  say: 
Defendant  "picked  a  fuss  with  me,  and  was  running 
over  me,  and,  because  I  did  not  want  him  to,  he  killed 
me."  This  statement  covers  and  includes  all  that 
transpired  in  the  house  and  thereafter  up  to  the  time 
defendant  shot.  It  is  the  only  evidence  introduced  by 
the  state  as  to  what  transpired  in  the  house.     It  is  not 
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a  narration  of  the  facts,  and  was  not  designed  as  such 
by  the  declarant,  but  it  is  a  statement  by  the  deceased 
of  his  conclusions  as  to  the  whole  matter.  The  declara- 
tions of  a  deceased  person  are  admissible  only  as  to 
those  things  to  which  he  could  testify,  if  sworn  in  the 
cause,  and  he  should  state  facts  and  not  conclusions. 
Now,  we  are  aware  that  such  general  conclusions  often 
drop  from  a  witness,  and,  when  they  are  made  by 
a  witness  on  a  witness  stand  so  that  there  may  be  a 
full  examination  and  cross-examination,  they  seldom 
furnish  a  ground  for  a  reversal  of  a  judgment.  But 
here  the  witness,  who  is  speaking,  could  not  be  exam- 
ined or  cross-examined,  and  his  conclusions  as  to  what 
transpired  in  the  house  are  not  accompanied  with  a 
statement  of  the  facts.  All  of  the  facts  covered  by 
these  conclusions  of  the  deceased  were  susceptible  of 
narration.  The  evidence  elicited  by  the  state  on 
re-examination  should  have  been  excluded,  that  is  to 
say,  that  part  of  it  last  quoted.  It  was  for  the  jury, 
and  not  the  witness,  to  draw  conclusions. 

4.  The  defendant  asked  the  witness  Logan  what 
Whitwell  said  immediately  after  the  shot  was  tired, 
and  the  court  sustained  the  state's  objection  to  the 
question.  The  question  was  asked  on  the  theory  that 
what  Whitwell  said  was  of  the  res  gestcB.  Whitwell 
was  fifty  to  one  hundred  yards  from  the  parties  when 
the  shot  was  fired,  and  then  ran  up  to  them.  We  have 
no  intimation  as  to  what  he  said.  Circumstances  imme- 
diately surrounding  the  killing  are,  of  course,  admis- 
sible, and  so  are  the  remarks  of  bystanders,  and 
especially  so  where,  as  here,  a  question  is  whether 
defendant  had  reasonable  cause  to  expect  great  bodily 
harm  from  the  deceased.  As  Whitwell  was  not  present 
at  the  time  of  the  shooting,  and  as  his  remarks,  what- 
ever they  were,  were  made  subsequent  thereto,  we  can- 
not say  that  they  were  of  the  res  gestce.  The  court  did 
not  err  in  sustaining  the  objection  to  the  question. 
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5.  It  appears  two  witnesses  were  called  by  the 
defendant,  namely,  Robert  Whitwell  and  Mrs.  Ann 
Elkins,  and  testified  in  behalf  of  the  defendant.  The 
state  thereafter  called  one  A.  J.  Whitwell  and  proved 
by  him  that  the  two  witnesses  for  the  defendant  bore  a 
bad  reputation  for  truth,  and  that  Mrs.  Elkins  bore  a 
bad  reputation  for  chastity.  The  defendant  then,  and 
by  way  of  cross-examination  of  A.  J.  Whitwell, 
proposed  to  show  by  him  that  he  had  indorsed  notes 
to  secure  the  prosecution  of  the  defendant,  and  had 
made  himself  liable  for  the  fees  of  counsel  assisting 
in  the  prosecution,  all  of  which  evidence  was  excluded 
by  the  court.  It  was  entirely  competent  to  show  that 
the  witness  was  interested  in  the  prosecution  for  the 
purpose  of  affecting  his  credibility,  and  the  evidence 
should  have  been  received.  The  bad  reputation  of  the 
witnesses  produced  by  the  defendant,  both  for  truth  and 
one  for  chastity,  was  established  by  several  other  wit- 
nesses introduced  by  the  state,  and  in  view  of  this  fact 
the  error  just  mentioned  should  not  produce  a  reversal, 
and  especially  so  since  there  was  no  effort  to  sustain 
the  two  witnesses  by  showing  that  they  bore  a  good 
reputation.  The  matter  has  been  noticed  here  that  the 
etror  may  be  avoided  on  a  new  trial. 

6.  No  instructions  were  asked  by  the  defendant ; 
and  no  objections  were  made  or  exceptions  saved  to 
those  given  by  the  court  at  the  time  they  were  given. 
The  first  complaint  of  the  instructions  was  made  in  the 
motion  for  new  trial.  It  is  too  late  to  make  objections 
to  the  instructions  for  the  first  time  in  the  motion  for  a 
new  trial,  and  they  are  not  before  us  for  review.  StcUe 
V.  McDonald,  85  Mo.  539. 

7.  The  defendant  insists  that  there  is  no  evidence 
showing,  or  tending  to  show,  that  he  sought  for,  brought 
on  or  provoked  the  difficulty.  To  this  proposition  we  do 
not  agree.  According  to  one  witness,  when  he  left  the 
store,  he  said:     *'By  God,  I  will  run  him  off  or  kill 
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him.''  This  evidence  tends  to  show  that  the  defendant 
went  to  the  Elkins  house  for  the  very  purpose  of  getting 
into  trouble. 

For  the  error  before  noted,  which  we  regard  as 
material,  the  judgment  is  reversed,  and  the  cause 
remanded.  Babolat,  J.,  absent,  the  other  judges 
concur. 


The  State,  Appellant  v.  MoGonigle  et  al* 


: : :  estoppel.    Nor  are  such  sureties  estopped 

to  deny  the  binding  effect  of  such  bond  by  reason  of  their  knowl- 
edge that  the  collector  after  its  approval  entered  upon  and  per- 
formed the  duties  of  the  office,  it  not  appearing  that  they  knew  of 
the  erasure. 

Official  Bonds :  spoliation.  Spoliation  of  an  instrument  is  the 
act  of  a  stranger  without  the  participation  of  the  parties  interested. 


*  The  oaiM  of  MoGonigle  v.  The  State,  Bresnem  v.  The  State,  Fleming  v*  The 
State,  Cain  t.  The  State  and  Kearnee  t.  The  State  were  affirmed  upon  the  authozitr 
of  the  aboTe-entitled  oause* 
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1.  Ck>Tmt7  Courts:  mimisterial  aots:  offioial  bonds.    County 
courts  in  approving  official  bonds  act  in  a  ministerial  capacity.  \^  353 

7la  131 

2.     : :  parol  evedenob.    Parol  evidence  is  competent  to 


101   353 
show  that  the  court  when  so  acting  had  knowledge  that  the  name     :  75«  171, 

of  one  of  the  sureties  on  a  collector's  bond  had  been  erased,  and 

that,  too,  without  the  knowledge  or' consent  of  the  other  sureties. 

8.  Surety:  alteration  of  oontract.  A  surety  has  the  right  to 
stand  upon  the  very  terms  of  his  oontract,  and  any  material  varia- 
tion or  alteration  therein  will  discharge  him,  unless  he  consented 
thereto  or  subsequently  ratified  it. 

4      :  0OLLBCT0R*S  BOND  :  KUSFRB  OF  NAMB  OF  SURETY.     Where 

a  county  court  accepts  a  collector's  bond  with  knowledge  of  the 
fact  that  the  name  of  one  of  the  sureties  had  been  erased  without 
the  knowledge  or  consent  of  other  sureties  thereon,  such  bond  will 
not  bind  the  latter.     {State  v.  Potter^  68  Mo.  212,  distinguished,) 

6.     — - : : .    Such  bond  is  void  even  as  against  a  surety 

who,  without  knowledge  thereof,  signs  it  after  the  erasure. 
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8.     : .    Ck)unty  officialB  haVing  the  custody  of  bonds  are 

etrangen  within  the  meaning  of  the  rule,  so  that  where  such 
officials  deface  such  bonds  their  acts  are  spoliations. 

9.     :  .    Where,  however,  the  bond  is  changed  by  the 

officials  before  it  is  delivered  or  accepted  it  is  not  a  case  of  spolia- 
tion. 

Appeal  from  Knox  Circuit  Court — Hon.  B.  E. 
Turner,  Judge. 

Affirmed. 

L.  F.  Cottey  for  appellant. 

( 1 )  The  record  of  the  county  court  approving  the 
bond  is  the  only  evidence  of  the  fact  and  of  what  was 
done  by  the  county  court  touching  said  bond.  Medlin  v. 
Platte  County y  8  Mo.  236 ;  Milan  v.  Pemheitoriy  12  Mo. 
699 ;  Dennison  v.  County ^  33  Mo.  168 ;  Reppy  v,  Jeffer- 
son County y  47  Mo.  66 ;  Maupin  v.  County^  67  Mo.  327 ; 
Mobley  v.  Nave^  67  Mo.  646 ;  Johnson  County  v.  Wood^ 
84  Mo.  616  ;  Bank  v.  Hoeher^  8  Mo.  App.  171 ;  Riley  v. 
Pettis  County,  96  Mo.  318.  (2)  Taking  Bailing's 
name  off  the  bond  was  a  case  of  spoliation  and  not  of 
alteration.  Medlin  v.  Platte  County ,  8  Mo.  235 ;  State 
V.  Berg,  60  Ind.  496;  Hill  v.  Calvert,  1  Richards  (S.  C.) 
66;  2  Humph.  (Tenn.)  242.  (3)  A  bond  is  valid  if 
delivered  to  the  proper  court  or  officer,  although  it  may 
not  be  marked  filed,  and  although  there  may  not  be  any 
record  of  its  approval.  After  it  has  been  thus  delivered, 
it  is  entirely  out  of  the  power  of  any  one  to  release  the 
bondsmen,  by  merely  erasing  their  names  therefrom. 
This  proposition  is  clearly  affirmed  in  the  following 
cases :  Jones  v.  State,  7  Mo.  82 ;  James  t>.  Dixon,  21 
Mo.  638 ;  State  v.  Farmer,  64  Mo.  439 ;  Graves  io. 
McHugh,  68  Mo.  600 ;  Brown  v.  Weatherby,  71  Mo.  162  ; 
State  V.  Richardson,  29  Mo.  App.  695.  ( 4 )  County 
courts  are  creatures  of  the  statute,  with  no  powers 
except  what  are  granted,  defined  and  limited  by  law, 
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and  every  person  who  deals  with  the  county  court  is 
bound  to  know  the  law  that  confers  the  authority. 
When  Reid  presented  his  bond,  the  court  could  only 
approve  or  reject  it.  They  had  no  authority  to  release 
a  solvent  surety,  as  they  say  Dailing  was.  If  the 
county  court  exceeds  its  special  and  limited  authority 
conferred  by  statute,  in  such  case  the  county  will  not 
be  bound  by  the  unauthorized  act  of  the  court.  Wal- 
cott  v.  Lawrence  County^  26  Mo.  275 ;  State  ex  rel.  v. 
Clark  County y  41  Mo.  49 ;  State  v.  Bank^  46  Mo.  538 ; 
Steins  v,  Franklin  County^  48  Mo.  177 ;  State  ex  rel.  v. 
Hays,  52  Mo.  579;  Wood  t).  Williams,  61  Mo.  63; 
Saline  County  v.  Wilson,  61  Mo.  239.  (5)  In  the  case 
of  a  note,  the  consideration  passes  at  the  time  of  the 
delivery,  and  cannot  afterward  be  changed,  while  a  bond 
has  a  continuing  consideration  and  exists  in  full  force 
as  long  as  the  principal  remains  in  office.  An  official 
bond  is  binding  on  all  who  sign  it.  United  States  v. 
Lynn,  15  Pet.  290;  Wood  v.  Williams,  61  Mo.  63; 
Hockaday  v.  Woods,  84  Mo.  163 ;  State  v.  Powell,  57 
Mo.  895  ;  LaFayette  County  v.  O^Oorman,  75  Mo.  370 ; 
Bubelman  v.  Greve,  18  Mo.  App.  6.  ( 6 )  The  facts  in 
this  case  create  an  estoppel  against  the  defendants. 
They  had  notice  of  the  record  of  the  approval  of  the 
bond  by  the  county  court  August  4,  1885,  and  knew 
that  Reid  was  holding  the  office  by  virtue  of  their  sure- 
tyship for  him.  "He  who  did  not  speak  when  he 
should  have  spoken  shall  not  be  heard,  now  that  he 
should  be  silent."  State  v.  Potter,  63  Mo.  212; 
McKown  V.  Williams,  77  Mo.  463;  Lionherger  v. 
Krieger,  88  Mo.  160 ;  Wright  v.  Lang,  66  Ala.  389 ; 
Burns  v.  Campbell,  71  Ala.  271 ;  Herring  v.  Skaggs,  73 
Ala.  446 ;  Evans  v.  Dougherty,  84  Ala.  68 ;  Crown  v. 
Comrrionwealth,  4  S.  E.  Rep.  ( Va.)  721 ;  Middleton  v. 
State,  22  N.  E.  Rep.  (Ind.)  123 ;  Dair  v.  United  States, 
16  Wall.  1 ;  Bigelow  on  Estoppel  [  3  Ed.]  454,  and  cases 
there  cited ;  Butler  v.  United  States,  21  Wall.  272. 
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0.  D.  Jones^  also,  for  appellant. 

.  ( 1 )  The  answers  do  not  state  facts  to  constitute  a 
defense.  They  do  not  state  the  court  had  notice  of  the 
agreements.  They  do  not  state  when,  by  whom  or  the 
intent  with  which  Bailing's  name  was  erased.  If  an 
alteration  is  relied  on  this  must  be  done.  Mathews  v. 
Coalter^  9  Mo.  705-10;  McOormick  v.  FUzmorris^  89 
Mo.  24-33  ;  Paramore  7>.  Lindsay^  83  Mo.  63-5  ;  EoUen 
V.  Eempy  81  Mo.  661-6 ;  Lawson  on  Presumptive  Evi- 
dence, ch.  17,  p.  881,  rule  84.  ''Alterations,  erasures 
and  interlineations  appearing  on  the  face  of  writings, 
whether  nnder  seal  or  not,  are  presumed  to  have  been 
made  before  their  execution  or  completion."  (2)  In 
State  v.  Potter^  63  Mo.  212,  this  court  established  a 
doctrine  in  line  with  reason  and  authority.  It  is  there 
held  the  "secret  agreement'*  between  the  principal  and 
security,  who  signed  on  conditions,  cannot  affect  the 
grantee.  In  State  v.  Bdker^  64  Mo.  167,  the  court  fol- 
lowed in  a  case  of  forgery  of  the  name  of  security. 
State  V.  Modrel,  69  Mo.  162 ;  State  v.  Hewitt^  72  Mo. 
604 ;  Wolf  V.  Shofer,  74  Mo.  156.  The  theory  on  which 
the  case  was  tried,  and  the  finding  made  in  the  lower 
court,  was  that  of  a  material  alteration  made  before 
delivery  of  the  bond,  and  it  puts  the  case  and  answers 
all  clearly  in  the  rule  of  State  t).  Potter^  63  Mo.  212,  and 
Mathews  v.  Coalter,  9  Mo.  705.  (3)  It  is  admitted 
the  bond  was  delivered,  in  fact,  accepted  by  the  agents 
of  the  county  in  an  official  way.  Can  it  be  shown  that 
at  another  time  when  not  acting  officially  they  did  acts 
and  were  infected  with  notice  which  nullifies  all  offi- 
cially done  %  The  record  shows  affirmatively  that,  what 
the  members  of  the  county  court  did  in  regard  to  the 
erasure  of  Bailing's  name,  they  did  as  individuals.  It 
was  no  notice  to  them  in  an  official  capacity,  and  does 
not  infect  them  with  notice  as  agents  of  the  state.  They 
are  the  most  special  of  special  agents;  ^* their  power 
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must   be   strictly    construed."     Johnson    County    v. 
Wood^   84  Mo.  489 ;  Maupin  v.  Franklin  County^  67 
Mo.  331 ;  Saline  County  v.  Wilson^  61  Mo,  239 ;  Medlin 
V.  Platte  County,  8  Mo.  235-8, 

O.   R.   BaUhrope   for    respondents    McPike    and 
McGonigle. 

f  1 )  It  was  the  duty  of  the  county  court  to  see  that 
Reid  gave  bond  before  entering  upon  the  duties  of  his 
office.  R.  S.  1879,  sees.  6733,  6736,  6738.  (2)  The 
evidence  clearly  and  emphatically  shows  a  material 
alteration  and  change  made  in  the  obligations  and 
responsibilities  resting  upon  these  respondents  by 
virtue  of  the  bond,  and  that  the  bond  by  reason  of  said 
alteration  and  changes  so  made  in  the  light  of  the  fol- 
lovtring  decisions  is  certainly  void  as  to  these  respond- 
ents. Martin  v.  Thomas,  24  How.  316 ;  Smith  v. 
United  States,  2  Wall.  219 ;  State  v.  Craig,  58  Iowa, 
238;  State  v.  Churchill,  3  S.  W.  Rep.  (Ark.)  362; 
Osburn  v.  Von  Hunter,  8  N.  W.  Rep.  (Mich.)  77; 
BracJcin  County  v.  Drum,  80  Ky.  388.  (3)  If  the 
bond  had  been  delivered  and  approved  before  the 
erasure  of  Bailing's  name  then  no  one  would  be  dis- 
charged, not  even  Bailing.  In  such  case  it  would  have 
been  spoliation  and  not  alteration.  Platte  County  v. 
MedUn,  8  Mo.  232.  The  bond  was  not  delivered  until 
Reid  agreed  to  pass  it  from  his  possession  and  control, 
and  until  the  county  court  agreed  to  receive  it  from 
his  possession.  Murfree  on  Official  Bonds,  sec.  14. 
(4)  The  acts  and  knowledge  of  the  county  court  are 
imputable  to  the  state.  Hord  v.  Tauhman,  79  Mo.  101. 
(6)  The  payment  to  Reid  by  defendant's  securities  of 
the  taxes  due  the  state  and  county  by  them  after  alter- 
ation of  the  bond  is  not  a  ratification  of  such  alteration, 
and  the  doctrine  of  estoppel  will  not  apply  for  at  the 
time  of  such  payments  they  knew  nothing  of  such  alter- 
ations having  been  made.    Fredrick  v.  Railroad,  82 
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Mo.  402 ;  BwrTc  v.  Adams,  80  Mo.   504 ;  Mailroad  v. 
Howard  F.  B.  Co.,  85  Mo.  307. 
\ 
Blair  &  Marchand  for  respondfents. 

( 1 )  Erasures  of  names  from,  and  alterations  of, 
notes  and  official  bonds,  with  or  without  notice  to  payee, 
obligee  or  agent,  will  release  other  sureties  thereto.  ^ 
0^ Neal  V.  Long,  4  Cranch,  60  ;  Martin  v.  Thomas,  24 
How.  315 ;  Smith  v.  United  States,  2  Wall.  219-26 ; 
Medlin  v.  Platte  County^  8  Mo.  235  ;  Haskell  v,  Cham- 
pion,  30  Mo.  136  ;  Trigg  v.  Taylor,  27  Mo.  245 ;  Itob- 
inson  v.  Berryman,  22  Mo.  A  pp.  509-12;  State  v. 
Churchill,  3  S.  W.  Rep.  (  Ark.)  352 ;  State  v.  Craig,  68 
Iowa,  238.  The  case  of  State  v.  Churchill,  above,  is 
directly  in  point.  The  case  of  Robinson  %.  Berryman, 
above,  also,  has  an  important  bearing  on  the  case. 
(2)  The  law  in  regard  to  erasing  names  from  and 
making  alterations  in  instruments  and  official  bonds 
applies  to  individuals,  counties,  states  and  government 
of  the  United  States  alike.  Ayres  v,  Milroy,  53  Mo.  516 ; 
State  to  use  v.  Potter,  63  Mo.  212-18.  ( 3 )  There  is  no 
place  for  the  doctrine  of  spoliation  in  this  case  as  the 
name  was  erased  before  the  bond  was  approved  or 
accepted.  Brown  v.  Weatherby,  71  Mo.  152 ;  Bensley 
V.  Haeberle,  20  Mo.  App.  648 ;  12  Wheat.  64 ;  14  Mass. 
167.  ( 4 )  The  doctrine  that  laches  is  not  imputable  to 
the  state  cannot  be  invoked  in  this  case  because  the 
state  has  fully  protected  itself  by  the  bond  taken  by  it 
from  the  state  auditor  ( R.  S.  1879,  sees.  7553-4 ),  and 
of  this  law  this  court  will  take  judicial  notice.  StaJs  v. 
Case,  53  Mo.. 246;  State  v.  Gates,  67  Mo.  139;  O'Brien 
V.  Railroad,  21  Mo.  App.  12.  ( 5 )  The  loss  was  occa- 
sioned by  the  negligence  of  Walker  and  the  insolvency 
of  Reid,  and  the  sureties  are  discharged.  People  v. 
Janson,  7  Johns.  332 ;  ^^te  ^.  Roberts,  68  Mo.  234  ; 
Dox  V.  Post,  1  Pet.  318.  (6)  Injunction  and  man- 
damus will  lie  against  public  officers  of  the  states  and 
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United  States  possessing  ministerial  duties  exclusively. 
Marbury  d.  Madison^  1  Cr.  137 ;  Kendall  v.  Stockton^ 
12  Pet.  527  ;  State  ^.  Johnson^  4  Wall.  476 ;  Ratterman 
t).  Tel.  Co.,  127  U.  S.  411 ;  People  v.  Canal,  65  N.  Y. 
390 ;  Slate  v.  Secretary  of  State,  33  Mo.  293 ;  Francis  v. 
Blair,  89  Mo.  291 ;  Neis&r  v.  Thomas,  12  S.  W.  Rep. 
725.  (7)  Injunction  will  lie  to  restrain  and  prevent 
the  collection  of  illegal  and  void  taxes  and  process 
issued  to  enforce  void  judgments.  Railroad  v.  Apper- 
son,  97  Mo.  300 ;  Valle  v.  Zeigler,  84  Mo.  214;  Ewing 
v.  Board,  72  Mo.  436. 

Blaoe,  J. — The  state,  as  plaintiff,  brought  this  suit 
against  the  sureties  on  the  official  bond  of  Peter  J. 
Reid,  who  was  elected  collector  of  Knox  county  in 
November,  1884.  Reid  seems  to  have  paid  over  the 
county  revenues  collected  by  him,  but  he  made  default 
to  the  state  in  the  amount  of  fourteen  thousand  and 
ninety-two  dollars,  and  hence  this  suit.  The  case  was 
tried  by  the  court  without  a  jury,  the  trial  resulting  in 
a  judgment  for  the  defendants,  to  reverse  which  the 
state  prosecutes  this  appeal. 

Many  matters  of  defense  were  set  up  in  the  answers 

filed  by  the  defendants,  and  evidence  was  received  in 

support  of  them;  but  the  court,  at  the  close  of  the 

trial,  excluded  the  evidence  bearing  upon  these  defenses, 

except  that  offered  in  support  of  that  part  of  the  answer 

which,  in  effect,  states  that  the  bond  sued  upon  is  not 

the  obligation  of  the  defendants.     This  is,  therefore, 

4         the  only  defense  before  us  on  this  appeal. 

■ '  In  August,   1885,   Reid   presented  to  the  county 

' ,  court  of  Knox  county  a  bond  in  the  penal  sum  of  thirty 

thousand  dollars  for  approval,  signed  by  himself  and 

the  following  sureties,  in  the  following  order :    P.  H. 

Early,  Patrick  Fleming,  I.  D.  McPike,  Thomas  Bresnen, 

George  Bailing  and  Thomas  Keames.    At  the  same 

time,  Bailing,  one  of  the  sureties,  appeared  before  the 


Digitized  by 


Google 


360    '       SUPREME  COURT  OP  MISSOURI, 

The  State  y.  McGonigle. 

court,  which  was  then  in  session,  and  asked  that  his 
name  be  taken  off  the  bond,  assigning  as  a  reason  there- 
for, that  he  signed  upon  the  understanding  that  James 
Kelly  would  also  sign,  and  that  Kelly's  name  had  not 
been  procured.  The  matter  was  talked  over  in  the 
presence  of  the  court,  and  the  name  of  Bailing  was 
erased  by  the  clerk,  in  the  presence  of  all  the  judges, 
and  of  Bailing  and  of  Reid,  but  in  the  absence  of,  and 
without  the  knowledge  or  consent  of,  any  of  the  other 
sureties.  Some  of  the  evidence  is  to  the  effect  that  the 
erasure  was  made  by  the  clerk,  at  the  instance  of  the 
court,  the  other  parties  present  consenting.  The  pre- 
siding justice  then  told  Reid  he  must  procure  other 
sureties.  Thereupon,  Reid  took  the  bond,  and,  in  one 
or  two  days,  again  presented  it  to  the  court  with  the 
name  of  John  Cain  signed  on  the  line,  and  at  the  place, 
from  which  Bailing's  name  had  been  erased.  The  court 
then  approved  the  bond  by  an  order  dated  the  fourth  of 
Augu^st,  1886.  Cain,  who  signed  by  making  his  mark, 
did  not  know  that  Bailing  had  ever  been  a  party  to  the 
instrument.  The  other  sureties  signed  at  different  dates, 
and  at  the  office  of  Reid.  Nothing  is  said  iabout  i|,ny 
erasure  in  the  body  of  the  bond,  and  the  inference  is 
that  the  names  of  the  sureties  had  not  been  inserted 
at  that  place  when  the  bond  was  first  presented  for 
approval.  Bailing  was  a  substantial  property-owner, 
while  Cain  appears  to  have  been  in  debt  to  the  amount 
of  the  full  value  of  all  of  his  property. 

The  defendants  asked  no  instructions.  The  state 
asked  one  only  on  this  branch  of  the  case,  to  the  effect 
that  the  evidence  concerning  the  erasure  of  the  name  of 
Bailing  constituted  no  defense,  which  the  court  refused. 
The  plaintiff  is,  therefore,  here  standing  on  a  demurrer 
to  the  evidence  of  the  defendants. 

1.  The  state  places  much  reliance  upon  the  propo- 
sition that  the  circuit  court  should  have  excluded  all 
of  the  parol  evidence  of  what  was  said  and  done  in  the 
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presence  of  thfe  judges  of  the  county  court.  This  con- 
tention is  based  upon  the  ground  that  the  acts  of  the 
county  court  can  be  shown  alone  by  the  record.  These 
courts  are  required  to  keep  a  just  and  faithful  record  of 
their  proceedings,  and  must  speak  by,  and  through,  the 
record.  The  county  courts,  however,  in  approving  these 
official  bonds,  act  in  a  ministerial,  and  not  a  judicial, 
capacity.  41  Mo.  221,  248 ;  45  Mo.  55.  They  are  made 
the  agents  of  the  state  and  counties  for  the  purpose  of 
accepting  such  bonds.  The  parol  evidence  was  not 
offered  in  this  case  for  the  purpose  of  showing  any 
order  or  judgment  of  the  court,  but  for  the  purpose  of 
showing  that  the  court  had  full  notice  and  knowledge 
of  the  fact  that  the  name  of  one  of  the  sureties  had 
been  erased,  and  that,  too,  without  the  knowledge  or 
consent  of  the  other  sureties.  For  this  purpose,  the 
evidence  was  properly  received.  Notice  to  the  court, 
when  thus  acting  in  a  ministerial  capacity,  may  be 
shown  by  evidence  which  would  be  sufficient  in  case  of 
other  agents.  It  is  not  to  be  expected  that  ^1  the 
information  which  the  court  may  have  while  trans- 
acting such  business  will  be  spread  upon  the  record. 
The  law  does  not  require  it. 

2.  The  plaintiff  cites,  and  with  confidence  relies 
upon,  a  line  of  authorities,  of  which  State  to  use  v. 
Pottery  63  Mo.  212,  is  the  leading  one  in  this  court. 
That  was  a  suit  on  a  bond  of  Turley,  as  guardian  of 
certain  minors,  with  Potter  and  another  as  sureties. 
Potter's  defense  was  that  he  signed  the  bond  on  the 
condition  that  it  would  be  signed  by  one  Bothrick,  as 
surety,  and  that  it  was  filed  by  Turley  without  having 
procured  the  signature  of  Bothrick.  Says  the  court: 
"Here  the  surety  who  defends  this  action  had  invested 
the  principal  with  an  apparent  authority  to  deliver 
the  bond ;  and  there  was  nothing  on  the  face  of  the 
bond,  or  in  any  of  the  attending  circumstances,  to 
apprise  the  oflicial  who  accepted  it  that  there  was  any 
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secret  agreement  which  should  preclude  the  acceptance 
of  the  bond."  The  defense  was  accordingly  overruled, 
and  the  doctrine  of  that  case,  overruling  former  cases, 
has  been  followed  in  subsequent  cases.  64  Mo.  167 ;  69 
Mo.  162 ;  72  Mo.  604 ;  74  Mo.  154.  It  is  now  well-estab- 
lished law  in  this  and  other  jurisdictions  that  where  a 
surety  signs  a  bond  and  leaves  it  in  the  hands  of  the 
principal,  to  be  delivered  only  upon  the  condition  that  it 
is  signed  by  another  person,  and  the  principal  delivers 
the  bond  to  the  obligee  without  complying  with  the 
condition,  and  the  obligee  takes  it  without  notice  of  the 
conditional  agreement,  the  surety  will  be  bound.  Dair 
V.  United  States,  16  Wall.  1 ;  State  v.  Peck,  53  Me.  284 ; 
Taylor  County  v.  King,  73  Iowa,  153 ;  State  ex  rel.  ^>. 
Pepper,  31  Ind.  76;  Millett  v.  Parker,  2  Met.  (Ky.) 
608.  The  same  rule  applies  where  the  surety  signs  a 
bond,  leaving  a  blank  space  for  the  penalty,  and  the 
principal  fills  it  with  a  larger  amount  than  that  agreed 
upon  by  the  principal  surety.  Butler  ^>.  United  States, 
21  Wall.  274.  In  these  cases  of  conditional  agreements, 
it  is  the  surety  who  puts  trust  and  confidence  in  the 
principal,  and  not  the  obligee ;  and  if  any  one  is  to  be 
the  loser  it  should  be  the  surety,  for  he  puts  it  in  the 
power  of  the  principal  to  create  the  mischief  complained 
of.  The  bond  having  been  accepted  and  acted  upon, 
the  surety  is  estopped  from  setting  up  an  unperformed 
and  undisclosed  condition.  The  cases  before  cited  all 
proceed  upon  the  ground  that  there  is  nothing  upon  the 
face  of  the  bond,  as  disclosed  by  the  attending  circum- 
stances, to  apprise  the  obligee,  or  accepting  officer,  of 
a  state  of  facts  which  should  prevent  its  acceptance. 

When  the  county  court  accepted  the  bond  in  ques- 
tion, it  had  full  knowledge  of  the  fact  that  the  name  of 
Bailing,  as  one  of  the  sureties,  had  been  erased,  and  the 
name  of  Cain  substituted  therefor.  The  circumstances 
all  tend  to  show  that  the  court  knew  this  had  been  done 
without  the  knowledge  or  consent  of  the  other  sureties. 
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The  court  was  in  no  manner  misled  or  deceived,  and 
there  is  no  room  or  ground  for  the  application  of  any 
principle  of  estoppel  as  against  the  sureties.  The  cases 
before  cited,  and  the  principles  of  law  upon  which  they 
are  ruled,  do  not  meet  the  question  which  we  are  bound 
to  decide  in  this  case. 

3.  The  surety  has  the  right  to  stand  upon  the  very 
terms  of  his  contract ;  and  it  is  well-settled  law  that  any 
material  variation  or  alteration  fn  the  obligation  or  con- 
tract upon  which  he  is  bound  will  discharge  him,  unless 
he  consents  to  the  alteration  before  made,  or  by  some 
subsequent  act  ratifies  it.  Burge  on  Suretyship,  214 ; 
Baylies  on  Sureties  &  Guarantors,  260.  The  principle 
of  law  just  stated  is  not  controverted  by  the  plaintiff, 
but  its  application  to  the  case  in  hand  is  denied.  It  is 
therefore  deemed  best  to  make  a  concise  statement  of 
the  facts  of  some  of  the  cases  relied  upon  by  the  defend- 
ants. Martin  v.  Thomas^  24  Howard,  315,  was  a  suit 
upon  a  delivery  bond  executed  to  a  marshal  in  a 
replevin  suit.  After  the  bond  had  been  executed  by 
the  principal  and  three  sureties,  the  princi:pal,  with  the 
consent  of  the  marshal  and  without  the  consent  of  the 
sureties,  erased  his  name.  This  erasure,  it  was  held, 
constituted  a  variation  of  the  contract  of  the  sureties, 
and  discharged  them  from  all  liability  on  the  bond. 

Smith  V.  United  States,  2  Wall.  219,  was  a  suit  upon 
a  bond  given  by  Pine  as  marshal,  the  bond  having  been 
approved  by  the  district  judge.  Smith,  one  of  the  sure- 
ties, defended  on  the  ground  that  the  bond  was  not  his 
deed.  The  evidence  showed  that  Smith,  Hoyne  and 
others  had  signed  the  bond  as  cosecurities  for  Pine. 
Hoyne  became  dissatisfied  and  requested  Pine  to  erase 
his  name,  which  was  done,  but  by  whom  did  not  appear. 
The  name  of  Hoyne  was  erased  when  the  bond  was  pre- 
sented to  the  judge  for  approval,  and  the  judge  had 
been  told  by  Hoyne  that  he  wanted  his  name  erased. 
The  remaining  sureties,  except  Smith,  appeared  before 


Digitized  by 


Google 


864  SUPREME  COURT  OP  MISSOURI, 

The  State  v.  McGonigle. 

the  judge  and  acknowledged  the  execution  of  the  bond. 
Smith  did  not  acknowledge  it  and  did  not  know  that 
Hoyne's  name  had  been  erased.  It  was  held  that  the 
sureties  who  acknowledged  the  bond  after  the  erasure 
were  estopped  from  interposing  the  alteration  as  a 
defense  ;  but,  as  to  Smith,  it  was  held  that  the  erasure 
was  a  material  alteration  of  the  obligation  to  which  he 
became  a  party,  and  that  he  was,  therefore,  discharged. 

The  suit  in  State  v.  Oraig^  68  Iowa,  238,  was  upon 
the  bond  of  the  warden  of  the  penitentiary.  There  were 
some  eleven  sureties  as  the  bond  stood  when  produced 
in  evidence,  and  the  defense  was  material  alteration. 
The  evidence  showed  that  one  Smith  signed  it  as  a 
surety  after  the  first  seven  signatures  had  been  obtained, 
and  the  other  sureties  signed  after  Smith.  Before  the 
names  of  the  sureties  had  been  inserted  in  the  body  of 
the  bond,  and  before  approval,  Smith's  name  was  erased 
without  the  consent  of  any  of  the  other  sureties ;  the 
person  signing  before  Smith  did  not  know  that  he  had 
signed  until  after  the  suit  had  been  commenced.  It  was 
held  that  thotgh  Craig,  the  principal,  had  been  intrusted 
with  the  bond  to  procure  signatures  and  present  it  for 
approval,  yet,  as  to  the  sureties  signing  subsequent  to 
Smith,  Craig  was  not  authorized  to  deliver  the  bond 
after  it  had  been  altered  to  their  prejudice,  and  that 
those  sureties  were  discharged  because  the  instrument 
sued  upon  was  not  their  contract.  The  sureties  who 
signed  before  Smith  were  also  discharged  on  the  ground 
that  it  would  be  presumed  that  they  signed  with  the 
understanding  that  other  sureties  would  be  procured 
in  such  a  way  that  all  would  be  held  and  bound  as 
cosureties. 

In  the  case  of  Bracken  County  Commissioners  t>. 
Brum,  80  Ky.  388,  the  suit  was  based  upon  a  sheriflf's 
bond,  and  the  defense  was  non  est  factum.  Ten  persons 
signed  a  power  of  attorney  authorizing  the  county  clerk 
to  sign  their  names  to  the  bond.     At  least  two  of  the 
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names  were  erased  before  the  power  of  attorney  was 
delivered  to  the  clerk.  It  was  held  that,  if  the  names 
were  erased  without  the  knowledge  or  consent  of  the 
other  sureties  and  with  the  knowledge  or  by  the  direc- 
tion of  the  county  judge,  whose  duty  it  was  to  take  and 
approve  the  bond,  then  the  plaintiff  could  not  recover. 
The  court  said,  in  substance,  that  it  was  the  duty  of 
oflBcers,  intrusted  with  authority  to  take  and  approve 
oflScial  bonds,  to  use  ordinary  care  and  prudence  to  pro- 
tect the  sureties  as  well  as  to  protect  the  public. 

Here  the  bond,  when  first  presented  to  the  county 
court  for  its  approval,  was  a  completed  bond.  As  then 
presented,  it  expressed  the  contract  of  the  sureties. 
They  agreed  to  be  jointly  and  severally  bound,  but  they 
did  not  agree  that  the  name  of  Cain  should  be  substi- 
tuted for  that  of  Bailing.  The  alteration  in  the  obliga- 
tion was  a  material  one,  and  was  made  in  the  presence 
of  the  county  court  and  without  the  knowledge  or  con- 
sent of  the  sureties,  and  the  bond,  as  approved,  is  not 
the  obligation  of  the  defendants.  The  authorities  cited 
are  in  point,  and  all  lead  to  the  conclusion  just  stated. 
Some  of  them^  and  others  which  we  have  not  cited,  go 
further  in  favor  of  the  discharge  of  sureties  than  we  are 
disposed  to  go.  If  the  name  of  Bailing  had  been  erased 
and  that  of  Cain  substituted  without  the  knowledge  of 
the  county  court,  then  we  have  no  hesitancy  in  saying 
that  the  sureties  should  not  be  discharged,  because,  by 
Intrusting  the  bond  to  Reid,  they  put  it  in  his  power  to 
mislead  and  deceive  the  court,  and  they  should  suffer 
the  consequences.  Here  the  court  was  not  misled,  but 
accepted  the  bond,  knowing  that  it  had  been  altered 
without  the  knowledge  or  consent  of  the  other  sureties. 
Under  these  circumstances  the  court  had  no  right  to 
disregard  the  rights  of  the  other  sureties. 

The  argument  is  made  that  when  these  sureties 
signed  the  bond  and  left  it  with  Reid,  the  principal,  to 
procure  other  signatures  and  present  it  to  the  county 
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court,  they  thereby  made  him  their  agent  and  are  bound 
by  his  acts.  It  is  to  be  remembered  that  the  county  . 
court  had  full  knowledge  of  all  of  the  facts,  so  that  the 
argument,  to  have  any  bearing  upon  this  case,  must  go 
to  the  extent  of  saying  that  Reid  had  invested  in  him 
the  right  to  discharge  at  pleasure  any  one  or  more  of  the 
persons  who  became  parties  to  the  bond.  That,  for  this 
purpose,  he  could  of  right  represent  the  sureties  as  well 
as  himself.  This  is  carrying  the  doctrine  of  implied 
powers  entirely  too  far.  Each  of  the  sureties  when 
signing  the  bond  and  leaving  it  with  Reid  did,  doubtless, 
make  him  their  agent  for  the  purpose  of  procuring  other 
sureties  and  for  the  purpose  of  presenting  the  bond  for 
acceptance  and  approval.  But  it  cannot  be  said  they 
thereby  gave  him  authority  to  discharge  any  one  who 
had  or  might  thereafter  become  a  party  to  the  obliga- 
tion. As  said  in  State  v.  Craig,  supra,  the  principal 
was  not  authorized  to  deliver  the  instrument  after  it  had 
been  altered  to  the  prejudice  of  the  sureties.  Nor  does 
the  fact  that  the  sureties  knew  the  bond  had  to  be 
approved  furnish  any  ground  for  the  inference  that  they 
authorized  the  alteration.  Smith  v.  United  States^  3upra. 
It  is  true  the  defendant  Cain  signed  the  bond  after 
the  alteration  had  been  made,  but  the  evidence  is  to  the 
effect  that  he  was  wholly  ignorant  of  the  fact  that  Bail- 
ing had  ever  been  a  party  to  the  bond.  As  to  him,  the 
bond  is  void  because  he  signed  it  upon  the  supposition 
that  the  other  parties  were  in  fact  cosureties,  and  he 
never  undertook  to  become  the  sole  surety.  JHowe  v. 
Peabody,  2  Gray,  556.  But  it  is  further  argued  that 
the  erasure  of  Bailing's  name  was  spoliation  only,  and 
did  not  aflfect  the  liability  of  any  one  on  the  bond. 
If  the  bond  had  been  delivered,  and  the  erasure  there- 
after made  by  county  officials,  then  Medlin  v.  Platte 
County,  8  Mo.  235,  would  be  an  authority  for  the  posi- 
tion thus  taken  by  plaintiff.  It  is  in  effect  said  in  that 
case  that  the  term  alteration  is  usually  applied  to  the 
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act  of  a  party  entitled  under  the  instrnmentand  imports 
an  improper  design,  but  spoliation  is  the  act  of  a 
stranger  without  the  participation  of  a  party  interested. 
It  is  also  held  that  county  oflBcials,  who  have  the  cus- 
tody of  instruments  in  writing,  are  strangers  within  the 
meaning  of  the  rule,  so  that  if  these  officials  deface  such 
instruments  their  acts  are  but  spoliation.  To  the  same 
effect  is  State  ex  rel.  v.  Berg,  60  Ind.  496.  Here,  there 
never  was  a  time  when  the  state  or  county  held  Bailing 
as  a  surety  ;  for  the  evidence  is  all  to  the  effect  that  his 
name  was  erased  before  the  bond  was  delivered  or 
accepted.  The  question  in  this  case  is,  whether  the  bond 
sued  upon  is  the  deed  of  the  sureties,  and  we  do  not  see 
that  the  doctrine  of  spoliation  has  anything  to  do  with 
this  controversy. 

4.  The  plaintiff  insists  that  the  court  erred  in 
refusing  an  instruction,  to  the  effect  that  if  the  bond 
was  approved  by  the  court  on  the  fourth  of  August, 
1886,  and  the  defendants  knew  that  Reid  occupied  the 
office  of  collector,  and  collected  the  revenues  for  the 
years  1886  and  1886,  and  made  no  objection  thereto, 
then  they  are  estopped  from  making  the  defense  that 
the  bond  was  altered  by  the  erasure  of  Bailing's  name. 

There  is  an  abundance  of  evidence  tending  to  estab- 
lish all  facts  stated  in  this  refused  instruction,  but  there 
is  not  a  word  of  evidence  tending  to  show  that  the 
defendants  during  this  time  knew  that  Bailing's  name 
had  been  erased.  The  only  evidence  to  which  our  atten- 
tion is  called  is  that  they  knew  nothing  about  the 
erasure.  An  estoppel  cannot  arise  until  it  is  shown  that 
they  knew  of  the  alteration  and  thereafter  made  no 
objection  to  the  performance  by  Reid  of  official  duties 
by  virtue  of  having  given  the  bond  in  question.  No 
such  state  of  facts  is  shown  or  hypothetically  stated  in 
the  instruction,  and  it  was,  therefore,  properly  refused. 

It  is  useless  to  notice  the  other  minor  suggestions 
made  by  the  plaintiff.    They  do  not  meet  the  real  and 
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only  question  in  this  case.  The  case  has  been  twice 
argued  and  we  can  come  to  no  other  conclusion  than 
.  that  before  indicated.  We  have  endeavored  to  lay  it 
4own  as  the  better  law,  that  sureties  on  these  official 
bonds  ought  not  to  be  discharged  until  they  show 
knowledge,  on  the  part  of  the  accepting  officers,  of  a 
state  of  facts  which  should  have  precluded  the  accept- 
ance of  the  bond,  be  it  a  conditional  contract  between 
principal  and  surety,  or  an  alteration  of  the  bond  as 
executed  by  the  surety.  That  has  been  done  in  this 
case.  Common  information,  without  any  special  knowl- 
edge of  the  law,  ought  to  have  told  these  county  judges 
that  it  was  an  improper  thing  to  strike  oflf  the  name  of 
one  of  the  sureties  without  the  consent  of  the  other 
sureties. 

The  judgment  is  affirmed.     Sherwood  and  Bae 
CLAY,  JJ.,  dissent ;  the  other  judges  concur. 


The  State  ex  rel.   Howell   County,   Appellant^  v. 
FiNDLEY  et  al. 

1.  Collector's  Bond:  bubbty:  bbasurb  of  nahb.  The  erasure 
from  a  county  collector's  bond  of  the  signature  of  a  solvent  surety 
(  who  was  one  of  the  judges  of  the  county  court,  the  bond  being 
refused  approval  for  that  reason )  made  either  by  the  clerk  of  the 
court  or  by  the  coUector  in  the  presence  of  some  of  the  judges 
releases  other  sureties  who  signed  after  the  one  whose  name  is 
erased  and  did  not  consent  to  the  alteration,  and  this  is  the  case 
although  the  bond  was  approved  with  a  new  signature  opposite 
the  same  seal  and  in  the  same  place. 

2.     : : .    The  sureties  who  signed  after  the  erasure 

and  did  not  consent  thereto  were  wholly  discharged  and  not  to  the 
extent  only  to  which  they  could  otherwise  have  compelled  oontri- 
bution. 
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3.  Official  Bonds:  statutes  forbidding  kahbs  of  judges  as 
SURETIES,  statutes  forbidding  county  courts  from  accepting  an 
official  bond  with  the  name  of  a  judge  of  the  court  as  a  surety 
thereon  are  regarded  as  directory  merely,  and  as  not  designed 
to  avoid  the  bond  where  the  statute  has  been  disregarded. 

4.  Surety :  alteration  of  contract  :  estopped  To  raise  an  estop- 
pel against  a  surety  discharged  by  an  alteration  of  the  bond  the 
burden  is  on  the  obligee  to  prove  that  the  former  waived  or  ratified 
the  alteration. 

Appeal  from  Texas  Circuit  Court— Ron.  C.  C.  Bland, 

Judge. 

Affirmed. 

L.    B.     Woodside  and   Livingston   <fe   Pitts    for 
appellant. 

( 1 )  The  court  erred  in  sustaining  the  demurrer  to 
the  evidence.  (2)  The  change  in  the  bond  was  not 
made  by  the  county  court,  nor  by  its  direction,  and  this 
case  does  not  fall  within  the  general  rule  governing 
alteration  of  written  instruments.  First.  An  agree- 
ment between  the  principal  and  surety  that  the  bond 
shall  not  be  delivered  unless  another  person  shall  be 
bound  as  cosurety  will  not  relieve  the  surety  from 
liability  on  the  bond,  and  no  agreement  between  them 
will  aflfect  the  surety's  liability  unless  known  to  the 
obligee.  State  to  use  v.  Potter^  63  Mo.  212 ;  State  ex 
rel.  V.  Modrel,  69  Mo.  162 ;  Wolfe  v.  Schaefer,  4  Mo.' 
App.  867.  Second.  The  surety  will  not  be  discharged 
from  liability  by  the  fact  that  the  name  of  a  cosurety, 
on  the  faith  of  which  his  signature  was  procured,  was  a 
forgery.  State  ex  rel.  v.  Baker^  64  Mo.  167 ;  State  ex 
rel.  V.  Hewitt,  72  Mo.  603.  Tliird.  The  rule  laid  down 
by  the  supreme  court  of  Arkansas,  in  Slate  t).  Churchill^ 
8  S.  W.  Rep.  852,  is  not  in  harmony  with  the  cases 
above  cited,  is  not  founded  upon  good  reason,  and 
should  not,  in  our  judgment,  be  followed  in  this  state. 

Vol.  101—24 
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Fourth.  When  the  defendants  executed  the  bond  and 
placed  it  in  the  hands  of  the  principal  for  completion 
and  delivery,  they  thereby  made  the  principal  their 
agent,  and  it  was  their  duty  to  see  that  the  bond  was 
filed  in  accordance  with  their  agreement,  if  any,  as  to 
who  should  be  sureties  thereon.  Carroll  v.  Htcggles,  69 
Iowa,  269.  Fifth,  The  court  ought  not  to  be  required 
to  compel  the  attendance  of  sureties  to  an  official  bond 
to  ascertain  whether  their  names  are  affixe(j  with  condi- 
tions, OP  whether  it  is  presented  as  the  sureties  under- 
stood it  would  be.  Sixth.  An  erasure  or  change  in  the 
bond  after  approval  would  be  a  mere  spoliation  and  no 
defense  to  an  action.  Harrison  v.  Tarbimlle,  2  Hump. 
(Tenn.)  242.  Seventh.  If  the  change  is  made  before 
approval  it  will  be  presumed  to  have  been  done  by  the 
consent  of  all  parties  thereto,  and  unless  the  body 
charged  with  the  approval  and  acceptance  of  the  bond 
have  actual  notice  that  an  alteration  had  been  made, 
and  that,  without  the  consent  of  the  sureties,  it  cannot 
be  urged  as  a  defense  to  an  action  on  the  bond.  State 
V.  Potter,  63  Mo.  212 ;  State  v.  Baker,  64  Mo.  167 ; 
Carroll  v.  Huggles,  69  Iowa,  269 ;  School  Trustees  v. 
Shirk,  119  111.  589  ;  Huntingdon  v.  Finck,  11  Conn.  531. 
( 8 )  Gully  was  a  member  of  the  county  court  at  the 
time  he  signed  the  bond,  which  fact  was  known  to  the 
defendants  and  he  was  forbidden  by  law  to  become  a 
surety  on  any  official  bond.  R.  S.  1879,  sec.  3917.  (  4 ) 
If  the  erasure  of  Gully's  name  from  the  bond  affected 
the  liability  of  the  defendants  in  any  way  it  should  only 
go  to  the  extent  of  discharging  them  from  the  pro  rata 
share  for  which  Gully  would  have  been  liable.  Dodd 
V.  Winn,  27  Mo.  501 ;  State  v.  Atherton,  40  Mo.  209. 

J.  H.  Maxey  for  respondents. 

Ray,  C.  J. — This  action  was  begun  in  the  circuit 
court  of  Howell  county,  Missouri,  but  the  venue  was 
changed  to  Texas  county,  where  the  case  was  tried. 
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The  suit  is  against  defendant  Samuel  Findley  on  his 
official  bond,  as  collector  of  the  revenues  of  Howell 
county  for  the  years  1883  and  1884,  and  against  defend- 
ants, Reid  and  Summers,  as  sureties  on  said  bond.  The 
defense  of  the  sureties  is  non  est  factum.  The  court, 
at  the  close  of  the  evidence,  in  plaintiff 's  behalf,  gave 
the  instruction  in  the  nature  of  a  demurrer  to  the  evi- 
dence,  and  entered  judgment  in  favor  of  said  sureties 
Reid  and  Summers.  The  material  facts,  necessary  to 
be  set  out  in  the  first  instance,  are  about  as  f  ollovvrs : 

At  the  March  term,  1883,  of  the  county  court  of 
Howell  county  the  bond  of  the  collector  was  produced 
and  approval  thereof  asked,  but  the  county  court 
refused  to  approve  the  same,  because  one  of  the  sure- 
ties therein,  viz.:  P.  W.  Gully,  was  a  member  of  the 
county  court,  and  then  present  when  *the  bond  was 
offered.  R.  S.  1879,  sec.  3917.  The  presiding  judge 
handed  the  bond  back  to  the  collector,  telling  him  to 
get  another  name  in  place  of  Judge  Gully's.  Mr. 
Findley,  the  collector,  says  that  Judge  Dryer  first 
scratched  the  name  of  Gully  from  the  bond,  and  that 
the  county  clerk  then  scratched  it  over.  But  it  seems, 
from  the  other  evidence,  that  the  clerk  of  said  court, 
or  the  principal  in  the  bond,  one  or  both,  scratched  the 
name  of  Gully  from  the  bond,  the  judges,  or  some  of 
them,  being  present  in  the  clerk's  office  at  the  time, 
and,  thereupon,  one  M.  A.  Cooper  signed  his  name  in 
the  place,  or  places,  where  said  Gully's  name  had 
formerly  been  on  the  bond.  The  bond,  so  altered,  was 
offered  in  court  on  the  next  morning  with  Gully's 
name  oflf  and  Cooper's  name  inserted  opposite  the  same 
seal  and  in  the  same  place,  and  (he  court  thereupon 
approved  the  bond. 

The  evidence  further  Is  that  said  Gully  was  solv- 
ent when  his  name  was  erased,  and  at  the  date  of  the 
trial  and  that  said  sureties,  Reid  and  Summers,  were 
not  present  in  the  county  court  upon  either  of  said 
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days,  and  that  the  insertion  of  Cooper's  name,  and  the 
erasure  of  Gully's  (whose  name  was  on  the  bond  when 
signed  by  Reid  and  Summers),  was  without  their 
knowledge  or  consent  in  point  of  fact.  This  statement 
of  facts  will  suffice  for  the  present. 

Since  the  briefs  of  counsel  have  been  prepared  and 
filed  in  this  case,  we  have  had  occasion  in  the  case  of 
State  V.  McGonigUy  ante^  p.  353,  to  examine  the  prin- 
cipal points,  and  authorities  relied  on,  in  the  case  at 
bar.  S.  W.  Rep.,  June  16, 1890,  768.  We  content  our- 
selves with  a  reference,  in  this  behalf,  to  the  discussion 
there  had,  both  as  to  the  principal  questions  now  raised, 
and  the  purport  and  bearing  of  these  leading  cases,  to 
whiqh  we  are  again  cited  in  the  able  and  interesting 
briefs  before  us.  The  McOonigle  case,  supra^  and  the 
present  one  are  very  much  alike,  in  important  features. 
In  both  cases,  the  name  of  a  solvent  surety  was  erased 
from  the  bond,  and  the  name  of  another  substituted  in 
lieu  thereof,  upon  the  direction  of  the  judges,  but  with- 
out the  knowledge  or  consent  of  the  defendant  sureties. 
In  the  McOonigle  case^  the  name  of  the  surety  Bailing 
was,  upon  his  own  motion,  erased  by  the  clerk  in  the 
presence  of  the  judges  and  the  collector,  or  principal  in 
the  bond,  but,  as  stated,  without  the  knowledge  or  con- 
sent of  the  cosureties.  In  one  or  two  days  afterwards, 
Reid,  the  principal,  again  presented  the  bond  to  the 
court  for  approval  with  the  name  of  one  Cain  assigned 
to  the  line  and  at  the  place  from  which  Bailing's  name 
had  been  erased,  and  the  court  then  approved  the  bond. 

We  have  already  stated  the  facts  in  this  behalf  in 
the  case  now  up  for  decision.  In  both  cases  the  altera- 
tion in  the  bond  and^  action  of  the  court  in  the  premises 
was  the  same,  though  taken  upon  different  grounds. 
This  case,  upon  the  facts  so  far  as  found  and  stated, 
clearly  falls  within  the  rule  laid  down  in  our  said 
former  decision.  The  judges  of  the  county  court,  it  is 
true,  ought  not  to  have  accepted  one  of  their  number 
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as  a  surety  on  the  official  bond  of  the  collector,  as  the 
statute  forbids  them  from  so  doing,  but  statutes  of  this 
sort  are  regarded  as  directory  merely,  and  as  not 
designed  to  avoid  the  bonds  where  the  statute  has  been 
disregarded.  Hicks  v.  Chouteau^  12  Mo.  341 ;  Wallace 
V.  ScoleSj  6  Ohio,  429 ;  Sherman  v.  State,  4  Kan.  670 ; 
Kohn  V.  Washer,  6  S.  W.  Rep.  551 ;  ffollandsworth  v. 
CommontQeaZth,  11  Bush.  (Ky.)  617.  Nor  ought  the 
judges  in  McOonigle^s  case  to  have  accepted  said  Bail- 
ing as  a  surety  after  he  disclosed  the  conditions  under . 
which  he  signed,  and  demanded  his  release  before  the 
delivery  of  the  bond.  The  action  of  the  judges  was  so 
far  lawful  and  proper  in  both  cases.  It  is  their  action 
upon  the  bond  when  presented  the  second  time,  in 
approving  the  same,  with  full  knowledge  that  the  alter- 
ation and  erasure  in  the  bond  had  been  made  without 
the  knowledge  or  consent  of  the  sureties,  that  operates 
to  discharge  them. 

In  this  case,  as  in  that,  it  is  claimed  that  the  defend- 
ant sureties  by  executing  the  bond  and  placing  it  in  the 
hands  of  the  principal  to  get  other  names  and  to  deliver 
the  bond  thereby  made  him  their  agent,  and  are  bound 
by  his  acts.  The  discussion  of  this  point  in  the 
McGonigle  case  covers  the  same  point  in  this  case,  and 
need  not  be  repeated.  The  learned  counsel  will  see 
that  the  decision  there  meets  most  of  the  questions 
raised  by  them  in  this  behalf,  involving  the  rights  of 
parties  growing  out  of  alterations  and  erasures  of 
instruments  of  this  sort. 

A  point  not  passed  upon,  or  raised  in  that  case,  is 
raised  in  this  case,  in  effect,  that  the  erasure  of  Gully's 
name,  at  most,  only  operated  to  discharge  these  sureties 
to  the  extent  of  the  pro  rata  share  for  which  Gully 
would  have  been  liable.  But  the  surety  stands,  and  has 
a  right  to  stand,  upon  the  exact  terms  of  his  contract, 
and  a  material  alteration  of  this  sort  makes  the  bond 
void  as  to  him.    It  substitutes  a  new  contract  which 
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releases  him  in  toto.  See  authorities  cited,  examined 
and  discussed  in  State  v.  McGonigle.  It  is  held,  in 
some  cases  it  is  true,  that  a  surety  may  be  discharged  by 
the  beneficiary  in  the  obligation,  and  that  the  cosureties 
will  be  thereby  discharged  only  to  the  extent  of  his  pro 
rata  share,  but  this  doctrine  is  based  upon  the  statute 
pertaining  to  sureties  and  applies  to  discharges  given 
after  the  obligation  is  delivered  and  accepted.  It  is, 
we  think,  inapplicable  to  cases  of  this  sort. 

One  other  question  remains  to  be  considered,  and 
that  is  as  to  the  waiver,  ratification  or  estoppel,  claimed 
to  be  shown  by  the  subsequent  acts  and  declarations  of 
the  sureties.  It  is  claimed  that  the  conversations  of 
these  sureties  with  Cooper,  Dryer  and  Gully  at  different 
times  afford  some  evidence  that  defendants  were  aware 
of  the  erasure  and  change  in  the  bond.  For  example, 
Cooper  says  that  they  said  to  him  at  the  time  of  the 
first  settlement,  "  You  are  on  Findley 's  bond."  Cooper, 
it  will  be  remembered,  is  the  surety  who  took  the  place 
of  Judge  Gully  in  the  bond  in  question.  Now,  the 
order  of  signatures  on  the  bond  shows  that  one  of  the 
sureties,  viz.,  Jennings,  signed  the  same  after  Reid  and 
Summers  did.  There  is,  we  apprehend,  nothing  in  their 
mere  knowledge  that  Cooper  had  afterwards  signed, 
tending  to  show  that  they  knew  Gully's  name  had  been 
erased  and  Cooper's  substituted.  Besides  Cooper  testi- 
fies that,  while  he  told  Summers  in  the  first  year  of  the 
collector's  term  that  he  was  on  the  bond,  he  did  not 
tell  him  that  Gully's  name  had  been  erased,  and  that 
the  first  time  he  ever  heard  Reid  or  Summers  say  any- 
thing about  Gully's  name  not  being  on  the  bond  was 
about  the  ''general  burst  up"  in  March  or  April,  1885. 
Nor  do  we  see  that  the  mere  failure  of  defendants  to 
consult  Gully  about  protecting  themselves  is,  in  itself, 
entitled  to  the  weight  counsel  give  it.  Beside  this, 
Gully  testifies  that  on  one  occasion  they  spoke  to  him 
about  strengthening  the  bond« 
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Again,  counsel  claim  that  the  knowledge  of  the 
erasure  of  Gully's  name  is  shown  by  the  evidence  of 
Dryer  that  during  the  first  year  of  Findley 's  term 
defendants  Reid  and  Summers  said  to  him  that  they 
were  "the  only  men  on  the  bond  worth  a  damn." 

Counsel  claim,  with  some  force,  that  as  Gully  was 
solvent,  and  alleged  to  be  so  in  the  answer,  defendants 
would  not  have  said  this  if  they  thought  Gully  was  on 
the  bond.  Defendants,  however,  as  other  evidence 
shows,  were  then  anxious,  as  well  as  afterwards,  about 
their  liability  on  the  bond,  and  contemplating  steps  to 
protect  themselves  in  the  matter.  It  may  be,  if  we  are 
at  liberty  to  conjecture,  that  they  thought  the  position 
of  Gully — as  judge  of  the  county  court— precluded  him 
from  being  of  service  to  them  in  their  contemplated 
action.  There  is  evidence  that  Reid  and  Summers  were 
both  active  in  trying  to  get  a  meeting  of  the  securities 
with  a  view  to  action  in  the  county  court  .in  respect  to 
the  bond,  in  which  efforts  they  had  not  been  successful, 
and  counsel  for  defendant  claim  that  the  remark  was 
made  in  that  connection,  and  not  in  respect  to  the 
solvency  of  the  security.  This  view  is,  perhaps,  some- 
what unfavorably  aflfected  by  a  want  of  certainty  and 
accuracy  as  to  the  dates  of  these  negotiations  and  efforts 
to  secure  the  co-operation  of  the  securities  in  said  mat- 
ter. Whatever  force  there  may  be  in  either  or  both 
these  views  arises  largely  by  way  of  argument.  At 
most,  these  several  matters,  out  of  which  the  parties 
draw  their  respective  inferences  and  arguments,  are  to 
be  considered  along  with  the  direct  evidence,  and  other 
facts  and  circumstances.  No  one  testifies  in  the  case 
that  he  informed  either  of  these  defendants  of  the 
erasure  prior  to  the  spring  of  1886,  or  that  either  of 
them  stated  prior  to  said  date  to  any  body  that  they 
knew  of  said  erasure.  There  is  no  doubt  that  defend- 
ants acted  on  some  occasions  as  if  they  thought  them- 
selves liable,  and  may  have  said,  or  implied,  as  much  at 
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various  times.  Bat  this  conduct  and  admissions,  if 
any,  are  in  themselves  entirely  consistent  with  their 
ignorance  of  the  erasure. 

There  seems  to  be  no  evidence  that  the  question  as 
to  Gully's  being  on  or  oflE  the  bond  was  ever  raised  or 
discussed  until  at  or  about  the  time  of  the  excitement 
growing  out  of  reports  that  the  collector  was  behind  to 
a  large  amount.  Omissions,  in  several  instances,  to 
have  the  witnesses  state  dates  with  certainty,  or  to  put 
down  in  the  record  their  statement  as  to  dates,  if  any, 
is  somewhat  confusing,  but  the  "general  burst  up,''  as 
it  is  sometimes  spoken  of,  and  excitement  incident 
thereto,  seems  to  have  been  in  the  spring  of  1885. 
About  that  time  several  parties  seemed  to  have  men- 
tioned the  list  of  names  on  the  bond  to  these  defendants, 
and  upon  each  occasion  they  expressed  surprise  that 
Gully's  name  was  not  there,  and  more  than  once 
declared  that  if  Gully's  name  was  not  on  the  bond 
neither  was  theirs,  as  he  had  signed  before  they  did. 

Cooper,  introduced  by  plaintiflf,  testifies  as  stated 
already,  that  he  first  heard  Reid  and  Summers  speak 
about  Gully's  name  not  being  on  the  bond,  about  the 
general  burst  up,  and  first  heard  them  complain  about 
Gully's  name  not  being  on  the  bond  in  March  or  April, 
1886. 

Again,  C.  T.  Bolin  says  that  after  he  heard  the  col- 
lector was  behind  some  eight  thousand  or  ten  thousand 
dollars  he  went  to  the  clerk's  oflSce  to  see  if  he  was  on 
the  bond,  and  that  meeting  Reid  afterwards  on  the 
same  day  he  called  over  the  names  on  the  bond  and 
that  as  it  did  not  seem  satisfactory  to  Reid  he  went  and 
got  the  list,  and  that  when  he  came  with  it  Summers 
was  also  present,  and  that  they  both  claimed  that 
Gully's  name  was  on  the  bond,  and  that  he  told  them  it 
was  not. 

Again,  the  collector  testifies  that,  six  weeks  or  two 
months  before  the  tinal  settlement,  Reid  and  Summers, 
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and  may  be  others,  \vent  with  him  to  the  office  to  see 
the  bond  and  that  some  of  them  said  this  is  not  the  bond 
they  signed ;  if  it  was.  Gully's  name  had  been  scratched 
oflf  after  they  signed  it. 

Again,  Maxey  testifies  that,  shortly  before  the  suit 
was  brought  on  the  bond,  he  discovered  the  erasure,  and 
that  he  showed  the  bond  to  defendants  and  that  they 
examined  it  with  a  spy-glass.  Cooper  says  he  told  them 
then  that  Gully's  name  was  erased,  and  that  when  Maxey 
looked  at  the  bond  with  a  spy-glass  he  said  Cooper  was 
right  about  it.  Beyond  this,  there  is  nothing  in  the 
testimony  pertinent  to  the  question  under  review.  The 
plaintiff  in  insisting  upon  the  waiver  or  ratification  has 
the  burden  of  proof.  It  is  often  said  that  the  words  or 
acts  relied  on  as  amounting  to  a  ratification  must  be 
affirmative  in  character  and  sufficient  to  amount  to  the 
making  of  a  new  contract.  State  v.  Churchill^  3  S.  W. 
Rep.  352 ;  Winsor  v.  BanJc^  18  Mo.  App.  665  ;  Middle- 
ton  V.  Railroad^  62  Mo.  679 ;  Oerman  Bank  r>.  Dunn^ 
62  Mo.  79 ;  Cravens  v.  Oilman^  63  Mo.  28 ;  Miller  tj. 
Oillelandy  19  Pa.  199 ;  Evans  v.  Foreman^  60  Mo.  449. 

Under  a  liberal  interpretation  of  the  evidence,  and 
one  most  favorable  to  plaintiff's  case,  it  manifestly  fails 
to  meet  the  requirements  of  the  rule  just  mentioned. 
As  was  said  in  State  v.  McOonigle^  swpra^  an  estoppel 
cannot  arise  against  the  defendants  until  it  is  shown 
that  they  knew  of  the  alteration  and  thereafter  made  no 
objection  to  the  performance  by  the  collector  of  the  offi- 
cial duties,  by  virtue  of  having  given  the  bond  in  ques- 
tion. Plaintiflf 's  evidence,  we  think,  fails  to  make  out 
a  case  of  this  sort,  and  we,  therefore,  affirm  the  judg- 
ment, and  so  order,  in  which  Black  and  Brace,  JJ., 
concur  ;  Shbbwood,  J.,  dissents  j  Babolay,  J.,  absent. 
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Henry  v.  Diviney  et  al.^  Appellants. 

1.  Eyidence :  lost  instritments  :  foundation  pob  secondary 
PROOF.  Where  a  daughter  of  plainti£F  testified  that  she  attended 
to  her  father's  business,  that  a  letter  claimed  to  be  lost  was  last  in 
her  possession  and  that  she  had  looked  for  it  recently  before  the 
trial  in  the  places  where  it  would  probably  be  found,  and  did  not 
find  it,  such  evidence  is  prima  facte  sufficient  to  show  the  loss  of 
the  letter  and  to  lay  the  ioundation  for  the  admission  of  secondary 
evidence  of  its  contents. 

2.     : : .    The  sufficiency  of  the  proof  of  the  loss  or 

destruction  of  a  written  instrument,  in  order  to  permit  secondary 
evidence  of  its  contents,  rests  largely  in  the  discretion  of  the  trial 
court. 

8.  Limitation :  part  payment  on  a  note.  Proof  of  actual  payment 
on  a  note  is  sufficient  to  except  it  from  the  bar  of  the  statute  of 
limitations.  It  is  not  necessary  to  show  that  the  credit  was 
indorsed  on  the  note. 

4.  Civil  Practice:  filing  affidavits  out  of  time.  Permitting 
affidavits  in  support  of  a  motion  to  be  filed  out  of  time  rests  largely 
in  the  discretion  of  the  trial  court,  and  its  action  in  refusing  such 
permission  will  not  be  reviewed  unless  it  is  shown  that  such  dis- 
cretion was  abused. 

Appeal  from  Bates  Circuit  Court. — Hon,  J.  B.  Gantt, 

Judge. 

Affirmed. 

Thos.  J.  Smith  and  Wm.  Page  for  appellants. 

Francisco  &  Rose,  J.  8.  Francisco  and  Parkinson 
&  Graves  for  respondent. 

( 1 )  The  loss  of  the  letter  written  from  Kansas 
City  was  proved  by  its  custodian,  the  proper  party, 
( 2 )  The  admission  of  secondary  evidence  is  discretion- 
ary with  the  trial  court,  and  its  discretion  will  not  be 
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interfered  with,  unless  it  clearly  appears  that  it  was 
abused.  Christy  v.  Kavanaugh^  45  Mo.  375  ;  McCorey 
V.  Wallace,  22  Mo.  App.  377.  ( 3 )  The  custodian  of  a 
lost  letter  must  swear  to  its  loss,  or  search  must  be  made 
for  it  where  it  was  last  known  to  be,  and  plaintiff  is  not 
required  to  swear  that  he  has  it  not,  unless  there  is  evi- 
dence that  it  was  last  in  his  possession.  Meyers  v, 
RiisseU,  62  Mo.  26 ;  Mfg.  Co.  v.  Dickson^  70  Mo.  272 ; 
Strain  v.  Murphy,  49  Mo.  337 ;  1  Wharton  on  Evidence 
[2  Ed.]  sec.  147,  p.  140.  (4)  To  exclude  evidence  of 
the  contents  of  a  lost  paper  on  the  ground  that  it  was 
destroyed,  it  must  appear  that  it  was  destroyed  wilfully 
and  deliberately  by  the  plaintiflf  or  by  his  direction.  The 
Count  Joannes  v.  Bennett,  5  Allen,  169 ;  81  Am.  Dec. 
738 ;  Blade  v.  Noland^  12  Wend.  173 ;  Meyers  v.  Rus- 
sell, 52  Mo.  26.  ( 6 )  The  payment  on  the  note  could 
be  proved  by  any  competent  evidence,  and  indorsement 
of  it  on  the  note  was  not  necessary,  so  that  instructions 
one  and  three  given  for  plaintiflf  properly  declared  the 
law.  Angell  on  Limitations  [3  Ed.]  sec.  244,  p.  311. 
(6)  To  entitle  the  defendants  to  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  the  affidavits  of 
the  witnesses  who  are  expected  to  swear  to  the  new 
facts  must  be  filed,  or  their  absence  accounted  for ; 
neither  of  which  was  done  by  defendants.  There  is  no 
statement  in  defendants'  affidavit  for  a  new  trial  that 
the  verdict  was  unjust  or  that  the  defendants  had 
merits.  Culbertson  v.  Hill,  87  Mo.  663.  (7)  The 
affidavit  of  Thomas  J.  Smith,  claiming  diligence,  was 
oflfered  entirely  too  late  to  be  considered  by  the  court. 
( 8 )  Such  affidavit  conclusively  shows  that  want  of 
diligence  which  in  its  absence  would  be  conclusively 
presumed. 

Ray,  C.  J. — This  is  an  action  founded  on  a  promis- 
sory note  executed  by  defendants'  testator,  Antony 
Henry.,  deceased,  to  the  plaintiflf,  Bryan  Henry,  his 
father.    The  note  is  an  ordinary  promissory  note  for  one 
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thousand  dollars,  dated  January  1,  1869,  and  due  one 
day  after  date.  Od  said  note  is  an  indorsement  as  fol- 
lows: **Paid  November  6,  1882,  twenty-five  dollars.'* 
The  note  was  first  presented  to  the  defendants,  the  exec- 
utors of  said  Antony  Henry,  deceased,  and  to  the  probate 
court  of  Bates  county,  Missouri,  for  allowance ;  the 
attorney  of  said  Bryan  Henry  having  been  elected  judge 
of  the  probate  court,  before  the  said  cause  was  heard  iu 
said  court,  the  same  was  certified  to  the  circuit  court, 
where  the  case  was  tried.  There  were  no  pleadings  and 
the  defense  was  the  statute  of  limitations. 

The  body  of  the  note  and  signature  thereto,  as  was 
admitted  by  defendants  at  the  trial,  were  in  the  hand- 
writing of  said  Antony  Henry,  deceased,  but  as  the 
note  bore  date  January  1,  1869,  and  was  due  one  day 
after  its  date,  it  was  barred  by  operation  of  the  statute 
of  limitations  unless  taken  out  of  the  statute  by  reason 
of  said  payment  of  twenty-five  dollars  thereon,  on  the 
sixth  of  November,  1882.  The  controversy,  therefore, 
was  over  this  payment  and  indorsement  on  the  note, 
and  is  presented  in  this  court  on  exceptions  to  evidence 
in  that  behalf  admitted  on  the  part  of  plain tifl",  and  to 
instructions  given  at  his  instance,  and  to  certain  rulings 
in  respect  to  the  application  and  motion  for  new  trial, 
which  will  be  taken  up  in  appropriate  order  hereafter. 

When  plaintiff  offered  to  read  the  note  with  its  said 
indorsement  thereon  in  evidence,  it  was  excluded  upon 
defendants'  objection  until  proof  of  the  indorsement 
was  made.  Plaintiff  then  introduced  Miss  Minnie 
Henry,  daughter  of  plaintiff  and  sister  to  Antony  Henry, 
deceased,  maker  of  said  note.  The  note  was  shown  her 
and  she  testified  as  follows :  "I  know  of  the  indorse- 
ment of  the  twenty-five  dollars  on  it ;  was  present  in  my 
mother's  room  at  our  mother's  home  in  Lewiston,  Illi* 
nois.  My  father,  brother  Will  and  cousin  Tom  Lally 
were  present.  The  money  was  received  in  a  draft  on 
National  Bank.  The  indorsement  was  placed  on  the 
note  by  direction  of  my  father^  Bryan  Henry,  at  the 
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time  the  money  was  received  and  at  the  date  it  purports 
to  have  been  done.  Cousin  Tom  was  present  when  the 
letter  and  draft  was  received ;  father  called  to  one  of 
the  boys  to  indorse  the  amount  of  the  draft  on  the  note 
and  I  think  cousin  Tom  did  it ;  it  is  in  his  handwriting, 
I  think.  The  draft  came  in  a  letter  written  and  sent 
from  Butler  by  my  brother,  A.  Henry,  to  my  father ; 
the  draft  was  twenty-five  dollars.  I  was  at  home  and 
brother  Will  lived  at  father's  until  he  came  to  Butler. 
He  was  there.    This  is  the  letter  the  draft  came  in.'' 

Plaintiff  here  offered  and  read  in  evidence  without 
objection  as  follows : 

**  A.  Henby,  Attorney  at  Law. 

"Butler,  Mo.,  November  3,  1882. 
"I  wrote  you  last  Monday  from  Kansas  City.  ^I 
suppose  you  got  it.  Harry  is  not  well  yet,  but  has 
improved  some.  I  send  you  inclosed  twenty-five  dol- 
lars, and  when  you  need  let  me  know.  I  will,  sometime 
between  this  and  Christmas,  come  to  see  you  all.  I 
I  hope  mother  will  take  some  caie  of  herself  and  get 
better.    There  is  nothing  new  I  can  state. 

**Antony.'' 

Witness  continued :  "  Brother  Antony  wxote  father 
a  letter  from  Kansas  City  a  few  days  before  we  received 
the  letter  containing  the  draft." 

Counsel  for  plaintiff  then  asked  witness  to  state  con-' 
tents  of  the  Kansas  City  letter.  Defendants  objected 
until  said  letter  was  accounted  for.  Witness  thereupon 
stated  she  had  searched  for  the  letter  of  A.  Henry's 
from  Kansas  City,  and  cannot  find  it.  *'I  live  at  home 
with  my  father ;  my  mother  is  dead ;  she  was  for  many 
years  an  invalid  ;  I  was  in  charge  of  the  house  ;  did  all 
the  business  in  caring  for  my  parents  ;  when  this  letter 
came  to  father  I  took  charge  of  it.  Before  coming  to 
the  trial  I  searched  the  house  for  it.  Sometime  ago  I 
destroyed  a  good  many  letters  and  suppose  this  must 
have  been  one  of  them  as  I  can  find  it  nowhere." 
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Counsel  for  defendants  here  interposed  further 
objection  that  Miss  Henry  is  not  competent  to  prove  by 
herself  her  custody  of  said  letter  as  agent,  and  the 
further  objection  that  the  evidence  as  to  the  loss  is  not 
.  sufficient  to  admit  parol  testimony  as  to  contents,  but 
Bryan  Henry,  the  claimant,  must  himself  testify  as  to 
its  loss,  all  of  which  objections  the  court  then  and  there 
overruled,  and  defendants  then  and  there  excepted. 

Witness  then  testiiied:  '^A  few  days  before  this 
letter  with  the  draft  in  it  came,  father  received  a  letter 
from  Kansas  City,  Missouri,  from  my  brother,  A.  Henry, 
in  which  he  said  he  would  send  father  twenty- live  dol- 
lars, to  be  applied  as  interest  on  this  note." 

Counsel  for  plaintiff  further  asked :  '*  Did  you 
ever  hear  a  conversation  between  your  father  and  A. 
Henry,  about  this  note  ?  A,  Heard  nothing  particular 
about  this  note,  in  their  conversation  in  1883,  but  I  had 
a  conversation  with  my  brother,  A.  Henry,  in  1884,  when 
he  was  on  his  way  to  the  National  Democratic  Conven- 
tion at  Chicago,  that  nominated  Grover  Cleveland.  He 
often  spoke  to  me  about  his  business  at  this  time ;  he 
said  he  had  about  seventy-live  thousand  dollars'  worth 
of  property  and  was  some  in  debt.  He  alluded  to  the 
twenty-live-dollar  payment ;  he  said  he  would  have  paid 
this  interest  sooner  but  there  was  no  necessity  for  it." 

CROSS-EXAMINATION. 

"  I  had  frequent  correspondence  with  my  brother, 
A.  Henry.  I  generally  attended  to  the  correspondence 
of  the  family  with  him. 

"Q.  Were  the  two  letters  referred  to  in  your 
examination  addressed  to  your  father  ?  A.  They  were, 
and  I  read  them  after  he  died.  I  had  the  letter  in  ref- 
erence to  the  payment  of  interest  from  Kansas  City ;  it 
has  been  lost ;  I  have  searched  for  it  and  cannot  find  it. 
I  have  no  idea  where  the  envelope  for  the  one  written 
November  6,  1882,  is  ;  I  don't  remember  when  I  saw  the 
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envelope  last ;  my  recollection  is  that  the  envelope  was 
one  with  his  attorney's  card  on  it,  with  directions  to 
return  if  not  called  for.  1  sometimes  kept  letters  in  a 
drawer  in  my  mother's  room,  sometimes  in  my  own 
room.  The  drawers  were  not  locked  in  our  house.  The 
draft  for  twenty-five  dollars  was  made  payable  to  M.  B. 
Henry,  or  order.  M.  B.  Henry  is  my  name ;  I  was  to 
draw  the  money  on  it.  I  usually  attended  to  business 
for  my  father." 

Defendants'  counsel  at  the  close  of  the  testimony 
asked  the  court  to  withdraw  from  the  jury  her  evidence 
in  regard  to  the  contents  of  the  letter  from  Kansas  City, 
because  she  had  not  sufficiently  accounted  for  its 
absence,  which  request  the  court  refused  and  defendants 
excepted.  It  may  be  further  observed  that  this  witness 
further  stated  that  her  father  was  eighty  years  old, 
lived  in  Illinois  and  was  unable  to  attend  the  trial,  and 
that  at  the  time  of  said  indorsement  her  mother  was  an 
invalid  and  had  since  died,  as  had  also  her  said  brother 
Will  and  the  said  cousin  Lally,  these  being  the  only 
other  persons  present  at  the  time  the  draft  was  received, 
and  payment  indorsed  on  the  note  as  aforesaid. 

The  first  point  for  defendants  is  that  plaintiff  him- 
self was  a  competent  witness  to  prove  that  the  letter 
was  not  in  his  possession,  that  there  was  nothing  to 
show  that  it  was  not  in  his  possession  at  the  time  of  the 
trial,  except  that  it  was  possibly  destroyed  by  the  wit- 
ness Minnie  Henry,  and  that  if  destroyed  by  her  there 
is  nothing  to  show  that  it  was  innocently  done,  and  that 
under  this  state  of  facts  the  loss  qf  the  letter  was  not  prop- 
erly accounted  for,  and,  therefore,  secondary  evidence 
as  to  its  contents  was  not  admissible.  The  evidence  of 
the  daughter  shows  that  she,  and  not  her  father,  was 
the  actual  custodian  of  the  letter ;  she  took  charge  of  the 
letter  when  received,  and  testifies  that  she  was  in  charge 
of  the  house  and  did  all  the  business  in  caring  for  her 
parents ;  that  she  had  searched  the  house  for  the  letter 
and  that  she  could  not  find  it,  and  that  she  supposes  it 
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was  among  other  letters  which  she  destroyed  some  time 
ago,  etc. 

The  search  was  by  the  daughter,  the  one  last  in 
possession  of  the  letter,  and  who  attended  to  the  busi- 
ness for  her  father,  and  in  the  place  or  places  where  it 
would  likely  or  probably  be  found,  and  the  search  was 
recent  before  coming  to  the  trial.  The  evidence  of  the 
witness  was,  therefore,  prima  facie  sufficient  to  show 
the  loss  or  destruction  of  the  letter,  and  to  lay  the 
foundation  for  the  admission  of  secondary  evidence  as 
to  its  contents.  Meyers  t?.  Russell^  62  Mo.  26 ;  Whar- 
ton's Ev.,  sec.  147.  There  is,  we  apprehend,  nothing  in 
the  evidence  to  indicate  that  the  letter  was  destroyed 
by  the  plaintiff,  or  by  his  direction,  or  that  the  destruc- 
tion by  the  daughter,  if  it  was  destroyed,  was  wilful  or 
with  any  purpose  to  suppress  or  make  way  with  it  as  a 
matter  of  evidence  in  the  cause.  Proofs  of  this  sort 
must  necessarily  be  left  largely  to  the  discretion  of  trial 
courts,  and  we  see  nothing  in  this  behalf  calling  for  our 
interference. 

Instructions  one  and  three  given  on  behalf  of  plain- 
tiff are  assailed  as  erroneous,  in  that  they  direct  the 
jury  that  if  they  find  that  A.  Henry,  the  deceased,  did 
on  or  about  the  sixth  of  November,  1882,  make  a  pay- 
ment of  twenty-five  dollars  on  the  note  in  question, 
then  the  note  is  thereby  taken  out  of  the  statute,  and 
they  will  find  for  plaintiff,  without  requiring  them  to 
first  find  that  the  alleged  payment  had  been  credited  on 
the  note  at  or  about  the  time  payment  is  claimed  to  have 
been  made.  The  materia  question  was  as  to  the  alleged 
payment,  and  this  could  be  shown  by  any  competent 
testimony,  and  proof  that  credit  was  actually  given  by- 
said  indorsement  on  the  note  was  not  necessary.  If 
the  maker  made  the  alleged  payment  on  the  note  at  the 
date  given  this  was  sufficient  to  remove  the  bar  of  the 
statute. 

The  remaining  question  we  vnll  consider  is  the  claim 
that  the  trial  court  should  have  permitted  defendants  to 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1890.  385 

Henry  ▼.  Dlviney. 

file  the  aflSdavit  of  Thomas  J.  Smith  in  support  of  the 
motion  for  new  trial.  The  trial  was  had  June  15.  The 
motion  for  new  trial  was  filed  June  18,  with  affidavits 
of  said  Smith  and  of  the  executrix  in  support  of  it. 
The  affidavit  in  question  of  Smith  was  offered  on  the 
twenty-seventh  of  June  and  refused  "because  it  was 
offered  after  defendants  had  announced  they  had  closed 
their  evidence  on  said  motion  and  had  argued  the  same." 

Defendants  alleged,  as  one  of  the  grounds  of  new 
trial,  that  since  the  trial  they  had  discovered  certain 
named  witnesses  who  would  testify  that  said  Thomas 
Lally  died  in  January,  1882,  that  is,  some  eight  months 
prior  to  the  date  of  said  indorsement,  and  that  they 
had  also  discovered  that  the  indorsement  of  said  credit 
of  twenty-five  dollars  was  written  thereon  on  or  about 
the  eighth  day  of  December,  1885,  by  one  R.  P.  Paul  at 
request  of  plaintiff  or  the  said  daughter,  and  that  said 
Paul  at  the  time  of  the  motion  lived  in  Lamar,  Colorado. 

The  affidavit  in  substance  is:  **That  affiant  was 
engaged  in  this  court  after  the  trial  of  this  cause  and 
was  not  enabled  to  go  to  the  state  of  Illinois,  to  investi- 
gate the  facts  connected  with  indorsement  of  the  credit 
upon  the  note  in  suit  herein  until  Saturday  June  18, 
1887;  that  he  did  not  and  could  not  reach  Ipavia, 
Illinois,  until  Sunday  evening,  the  nineteenth  of  June, 
1887,  and  that  he  was  compelled  to  leave  that  point  at 
7:05  o'clock  a.  m.  on  Monday,  June  20,  1887,  to  go  to 
Lewiston,  in  said  state  of  Illinois,  to  investigate  and 
look  after  other  material  evidence  as  shown  in  defend- 
ant's application  for  a  new  trial. 

"Affiant  says  that  after  discovering  the  names  of  the 
witnesses  and  the  facts,  that  could  be  proven  by  them 
at  Ipavia,  Illinois,  and  seeing  said  witnesses,  he  had  no 
time  to  write  or  procure  affidavits  from  them  of  the 
facts  as  alleged  in  defendants'  motion  for  a  new  trial, 
but  was  compelled  to  at  once  go  to  the  depot  to  meet 
the  train  aforesaid,  and  hardly  had  time  to  reach  the 
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depot  in  time  to  take  said  train.  Affiant  says  he  went 
to  Lewiston,  Illinois,  and  prosecuted  his  search  for  the 
remaining  evidence  as  rapidly  as  possible  and  did  not 
succeed  in  discovering  all  of  it,  until  a  few  moments 
before  eleven  o'clock  a.  m.,  of  that  day.  Affiant  says 
he  was  compelled  to  leave  Lewiston  for  his  home  by  the 
train  leaving  there  June  20, 1887,  at  eleven  o'clock  a.  m., 
and  that  on  that  account  it  was  impossible  for  affiant  to 
write  or  procure  affidavits  from  the  witnesses  or  any  of 
them  proving  the  facts  as  set  forth  in  said  motion  for  a 
new  trial. 

^'  Affiant  says  that  defendants  have  not  been  able  to 
communicate  with  the  witness  Paul,  otherwise  than  by 
telegram,  since  discovery  of  what  he  will  swear  as  shown 
by  the  motion  for  a  new  trial,  that  it  is  the  fact  as  to 
his  writing  the  indorsement  of  credit  on  the  note  in  suit. 
Affiant  says  that  if  the  court  will  give  defendants  time 
to  procure  the  affidavits  aforesaid,  he  believes  that  he 
can,  in  two  weeks,  procure  and  file  the  affidavits  of  all 
the  witnesses  named  in  said  motion  for  a  new  trial  prov- 
ing the  facts  as  therein  alleged." 

The  due  administration  of  justice  requires,  we 
think,  that  matters  of  this  sort  as  to  allowing  affidavits 
to  be  filed  out  of  order,  and  after  parties  have  closed 
their  evidence  and  argued  their  motions,  should  be  left 
to  the  discretion  of  trial  judges,  and  their  action  upheld 
unless  their  discretion  is  abused,  which  we  do  not  see  is 
so  in  the  case  before  us.  Besides,  it  may  be  doubted  if 
the  affidavit,  even  if  admitted,  shows  the  proper  dili- 
gence under  all  the  circumstances  of  the  case.  The 
note  with  its  said  indorsement  had,  it  seems,  been  on 
file  since  the  second  day  of  July,  1886.  Besides,  it 
looks  like  the  said  attorney  might  have  taken  time 
to  take  the  affidavits  of  one  or  more  of  said  witnesses, 
when  he  was  at  Ipavia  on  June  20,  or  at  least  have 
caused  some  of  them  to  be  taken  during  the  week  there- 
after. The  affiant  does  not  claim  to  have  seen  the  wit- 
ness Paul,  who  it  is  alleged  wrote  the  indorsement  of 
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credit  on  the  note,  and  the  affidavit  states  that  ''defend- 
ants have  not  been  able  to  communicate  with  the  wit- 
ness Paul  otherwise  than  by  telegram,"  which  perhaps 
is  no  more  than  tantamount  to  saying  that  they  could 
communicate  by  telegraph  with  the  witness,  and  not 
that  they  had  in  fact  done  so,  and  at  all  events  it  does 
not  say  what  the  purport  of  the  communication  was,  if 
there  was  any.  This  exception  must,  we  think,  also  be 
ruled  against  defendants. 

We  see  no  error  requiring  us  to  interfere  with  the 
judgment,  and  we,  therefore,  affirm  the  same  in  which 
all  concur. 


Orr  v.  Rode  et  al,,  Plaintiffs  in  Error. 

1.  Mortgage :  construction  :  powers,  execution  of.  A  grantor, 
being  indebted,  conveyed  land  to  a  trustee  in  trust  to  enable  tbe 
latter  "  to  seU  such  parts  of  said  property  as  may  be  desired  to  set- 
tle and  satisfy  said  debts  *  *  *  and  in  order  to  settle  said  debts 
he  may  give  his  individual  notes  for  the  same  and  execute  a  mort- 
gage, on  the  before-described  lands  and  lots  or  any  part  thereof  to 
secure  the  same  upon  such  terms  and  payable  at  such  times  as 
may  to  him  seem  proper  and  advisable.*'  Held  that  the  deed 
authorized  the  trustee  to  borrow  money  to  meet  the  debts  and  to 
execute  his  personal  note  therefor  secured  by  a  deed  of  trust  on 
the  laud. 

a.  Trustee :  application  op  trust  funds  :  statute.  It  was  not 
error  in  a  suit  against  the  grantor's  heirs,  to  foreclose  the  mort- 
gage to  exclude  evidence  offered  by  defendants  tending  to  prove 
that  the  debts  of  the  grantor  had  been  paid  before  the  execution  of 
the  mortgage  since,  under  Revised  Statutes,  1879,  section  8987,  it  is 
not  obligatory  upon  one  dealing  with  a  trustee  to  see  that  the 
funds  raised  for  the  purposes  of  the  trust  are  properly  applied. 

8.  Mortgage:  foreclosure:  statute  of  limitations.  The  statute 
of  limitations  governing  real  actions  applies  to  suits  to  foreclose 
mortgages  and  deeds  of  trust,  and  it  is  immaterial  to  such  fore- 
closure that  the  note  secured  is  barred  by  the  limitation  applicable 
to  personal  actions. 
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4.  Statute  of  Limitations :  PLSADma.  The  bar  of  the  statute  of 
lunitations  is  ordinarily  not  available  unless  pleaded. 

6.  Eyidenoe:  dbath  op  party:  contract  with  trustee.  The 
statute  (R.  S.  1889,  seo.  8918)  regulating  the  admissibility  of  the 
testimony  of  interested  persons,  where  the  adverse  party  is  dead, 
does  not  exclude  the  evidence  of  one  party  to  a  contract  when  the 
transaction  on  the  other  part  was  had  with  a  trustee  competent  to 
contract  as  principal  and  to  sue  in  his  own  name. 

6.  Fraotioe  in  Supreme  Court :  excessive  FiNDma :  waiver. 
Where  the  attention  of  the  trial  court  has  not  been  called  in  the 
motion  for  a  new  trial  to  an  excessive  finding,  the  objection  will 
not  be  considered  in  the  supreme  court. 

7.      :  AHENDINO  judgment  :    STRIEINa  0X7T   NAMES   OF  PARTIES. 

The  supreme  court  under  Revised  Statutes,  1889,  section  2101,  will 
not  reverse  a  judgment,  otherwise  correct,  because  improperly  ren- 
dered against  some  persons  not  interested  in  the  suit.  It  will  amend 
the  record  by  striking  out  their  names  in  affirmance  of  the  judg- 
ment. 

Error  to  Buchanan  Circuit  Court — Hon.  J.  P.  Grubb, 

Judge. 

Affirmed, 

This  action  was  commenced  by  the  plaintiff  Octo- 
ber 30,  1880,  against  the  children  of  John  H.  Rode, 
deceased,  who  are  the  sole  devisees  ( and  the  husbands  of 
such  of  them  as  were  married  women),  and  James  W, 
Strong,  Ira  Brown  and  others,  to  foreclose  a  deed  of 
trust  in  the  nature  of  a  mortgage  executed  by  defend- 
ant Strong,  dated  April  3,  1867,  purporting  to  convey 
certain  land  described  in  Buchanan  county,  Missouri, 
to  defendant  Brown,  in  trust  to  secure  the  payment  of  a 
promissory  note  of  the  same  date,  whereby  defendant 
Strong  promised  to  pay  to  the  plaintiff,  one  year  after 
that  date,  four  thousand  dollars,  with  interest  at  ten 
per  centum  per  annum. 

On  the  back  of  this  note  are  the  following  indorse- 
ments :  *'  Paid  on  this  note  two  hundred  and  ten 
dollars  interest  November  16,  1874 ;  October  23,  1876, 
credit  by  Weatherby  notes,  three  hundred  and  fifty-one 
dollars  \  credit  by  Chesmore,  ten  dollars." 


Digitized  by 


Google 


VOL.  101,  APRIL  TERM,  1390.  389 

Orr  V.  Rode. 

The  pleadings  in  the  case  need  not  be  fully  given. 
The  answers  of  certain  of  the  defendants,  besides  gen- 
eral denials,  set  up  the  statute  of  limitations.  The  deed 
of  trust  sought  to  be  foreclosed  in  this. proceeding  was 
executed  by  defendant  Strong  pursuant  to  supposed 
authority  conferred  by  an  earlier  conveyance  of  John 
H.  Rode,  upon  the  construction  of  which  the  case 
chiefly  turns. 

The  language  of  the  deed,  last  mentioned,  bearing 
directly  on  the  i)ending  controversy,  is  as  follows : 
"To  have  and  to  hold  the  same,  together  with  the 
appurtenances  thereunto  belonging,  to  the  said  party 
of  the  second  part  ( Strong ),  and  his  successors  and 
assigns  forever.  This  conveyance  is  made  in  trust, 
however,  for  the  following  uses  and  purposes,  that  is  to 
say :  That,  whereas  the  said  John  H.  Rode  is  now 
indebted  to  divers  persons ;  and  whereas  several  judg- 
ments are  now  of  record  in  said  county  of  Buchanan, 
and  which  are  liens  upon  the  real  estate  and  property 
hereby  conveyed,  and  this  conveyance  is  made  to  enable 
the  said  party  of  the  second  part  to  sell  such  parts  of 
said  property  as  may  be  desired  to  settle  and  satisfy 
said  debts,  and  the  said  party  of  the  second  part  is 
hereby  empowered  by  the  parties  of  the  first  part  to 
make  any  arrangements  which  he  may  deem  advisable 
with  any  of  the  creditors  of  the  said  John  H.  Rode, 
and  in  order  to  settle  said  debts  he  may  give  his  indi- 
vidual notes  for  the  same,  and  execute  a  mortgage  on 
the  before-described  lands  or  lots,  or  any  part  thereof, 
to  secure  the  same,  upon  such  terms,  and  payable  at 
such  times  as  to  him  may  seem  proper  and  advisable ; 
and  he  is  also  authorized  to  sell  and  convey  any  part 
of  said  proi)erty  or  real  estate  for  such  fair  price  as  he 
may  deem  advisable  for  deferred  payments  of  any  of 
said  indebtedness,  selling  the  unimproved  town  lots 
first ;  that  is,  the  lots  having  no  dwelling  house  on, 
first,  and  the  whole  of  the  town  lots  before  selling  the 
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said  tracts  of  land  or  any  part  thereof,  and  continuing 
to  sell  such  parts  as  may  be  proper  and  necessary, 
until  all  of  the  said  debts,  which  are  liens  on  said  real 
estate,  are  paid,  and  then  such  other  debts  as  may  now 
exist  against  said  Rode,  paying  his  security  debts  last. 
And,  it  is  further  understood,  directed  and  agreed  that 
after  said  debts  are  paid,  that  said  lands  are  not  to  be 
disposed  of  or  sold  by  said  party  of  the  second  part 
unless  it  is  to  reconvey  the  balance  thereof  to  the  parties 
of  the  first  part,  or  to  convey  the  same  by  their  written 
request  or  concurrence  in  writing.'* 

The  cause  was  tried  by  the  court.  Several  of  its 
rulings  are  the  subjects  of  exceptions  that  will  be  noted, 
with  other  material  matters,  in  the  progress  of  the 
opinion  of  the  court. 

The  plaintiflP  was  examined  on  his  own  behalf  as  a 
witness  and  his  testimony  ( referred  to  in  the  opinion  ) 
was  as  follows :  William  Orr,  the  plaintiff,  called  in 
his  own  behalf,  being  duly  sworn,  testified  as  follows : 

DIRECT  EXAMINATION. 

Questions  by  Mr.  White :  "  C.  You  are  the  plain- 
tiff in  this  case?    A,     Yes,  sir.*' 

Mr.  Brown:  "We  object  to  Mr.  Orr' s  being  per- 
mitted to  testify  here  in  the  case  at  all.  He  is  the 
opposite  party,  and  the  pleadings  show  that  Mr.  Rode 
is  dead.     We  think  he  is  an  incompetent  witness." 

The  court :     "  The  objection  is  overruled." 

To  which  ruling  defendants  then  and  there  excepted. 

**  Q.  Where  do  you  live  1  A.  I  live  in  Maysville, 
Missouri. 

'*  Q.  How  long  have  you  lived  there  ?  A.  I  come 
there  in  1864. 

'*C.  Been  living  there  ever  since?  A.  Yes,  sir; 
close  to  there.  I  don't  live  in  town  all  the  time,  but  I 
live  there  and  around  there. 

•*  Q.    Lived  there  in  1867 1    A.     Yes,  sir. 
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*'C.  Were  you  acquainted  with  J.  W.  Strong? 
A.     Yes,  sir. 

"  Q.  State,  Mr.  Orr,  the  circumstances  which  led 
to  your  making  this  loan  in  question,  fully.  A.  Well, 
sir,  Mr.  Strong  came  down  there  to  court  and  asked  me  if 
I  had  any  money  to  lend.  *  Well,'  says  I,  '  I  don't  know 
how.'  He  found  out  I  had  some  money  here  in  Mr. 
Beattie's  bank,,  and  he  called  my  attention  to  it,  and 
told  me  that  it  might  as  well  be  drawing  me  interest  as 
to  be  laying  there.  I  told  him  I  did  not  know  whether 
I  cared  about  lending  it,  or  not.  He  insisted  on  me 
lending  it,  and  I  finally  came  to  the  conclusion  that  I 
would  lend  it,  providing  he  gave  me  security,  and  he 
told  me  that  he  wanted  it  for  Mr.  Rode.'^ 

Mr.  Brown:  "We  object  to  him  being  permitted 
to  testify  to  the  remarks  that  he  made  to  Strong,  and 
we  wish  to  save  an  exception  to  the  ruling  of  the  court 
on  that  specific  objection." 

The  court:  "I  can't  see  where  this  testimony 
will  lead  to.     I  don't  see  its  relevancy  as  yet." 

Mr.  Brown :  "  We  think  that  he  is  incompetent  to 
testify." 

The  court :  "  So  far  as  anything  that  took  place 
between  him  and  Mr.  Rode,  as  a  friend,  he  is  unques- 
tionably incompetent,  and  I  am  unable  to  see  any 
relevancy,  but  so  far  as  any  conversation  between  him- 
self and  Mr.  Strong,  his  friend,  I  don't  see  what  harm 
it  can  do.  I  will  hear  it  out  anyway,  and  I  will  take  it 
from  me  by  instructions,  if  necessary." 

"'§.  Did  not  Mr.  Vories  ask  him  if  he  would  not 
let  Mr.  Strong  have  the  money?" 

Mr.  Brown:  *'We  object  to  his  stating  what 
Henry  Vories  may  have  said,  on  the  ground  of  irrele- 
vancy, Mr.  Vories  being  dead." 

The  court :     "  Well,  that  objection  is  sustained." 

Mr.  White :     *'  We  except." 

Mr.  White :  '*  We  offer  to  prove  that  William  Orr, 
prior  to  making  this  loan,  consulted  with  Henry  M. 
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Vories,  the  agent  and  adviser  of  John  H.  Rode,  as 
testified  to  by  Allen  H.  Vories ;  that  in  that  conversa- 
tion Henry  M.  Vories  told  William  Orr,  that  the  snm 
of  four  thousand  dollars  was  needed  by  John  H.  Rode 
to  pay  oflf  his  debts ;  that  in  the  same  conversation 
H.  M.  Vories  told  Wm.  Orr  that  Strong  had  the  power 
and  right  to  borrow  this  for  John  H.  Rode,  and  under 
the  deed  of  trust  in  evidence ;  and,  in  consequence  of 
this  statement,  and  not  until  then,  did  Mr.  Orr  loan  the 
money.*' 

The  court:  "You  will  not  be  permitted  to  show 
this  by  this  witness." 

''  Q.  State  if  you  loaned  the  money  on  the  note  and 
deed  of  trusty  as  read  in  evidence,  to  Mr.  Strong.  A. 
Yes,  sir ;  I  gave  my  check  on  the  bank  for  four  thou- 
sand dollars,  and  he  got  the  money — at  least  he  told 
me  he  did.  I  seen  that  they  charged  it  to  me  in  my 
account." 

Mr.  Brown:  *' We  object  to  that,  as  incompetent^ 
for  the  witness  to  testify  upon  that  matter." 

The  court :  "  The  court  has  already  said  that  your 
exceptions  would  be  saved.  You  have  said  that  more 
than  once,  and  I  have  already  stated  that  I  would  hear 
anything  that  took  place  between  Mr.  Strong  and  Mr. 
Orr." 

The  defendant  then  and  there  excepted. 

'*  Q.  What  payments  have  been  made  you  on  this 
note?    A.    Those  on  the  back  of  the  note. 

'*  C.  I  will  call  your  attention  to  these  credits  on 
that  note.  Were  these  payments  made  at  the  time 
they  purport  to  have  been  made  on  the  note  I " 

Mr.  Brown :     **  We  object." 

The  court:  **I  think  the  objection  will  be  sus- 
tained as  to  that,  Mr.  White,  Mr.  Orr  not  being  a  com- 
petent witness  to  prove  the  credits." 

Mr.  White :     •*  We  except.     Take  the  witness." 

Mr.  Brown :     "  Stand  aside." 
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After  a  finding  for  plaintiff  and  the  usual  formal 
motions,  this  writ  of  error  was  sued  out  on  the  part  of 
defendants. 

.  Harney  &  Brown  for  plaintiffs  in  error. 

( 1 )  The  power  to  sell  the  lands  of  .Rode  contained 
in  the  deed  to  Strong  did  not  authorize  Strong  to  raise 
money  on  them  by  mortgage.  Price  t).  Courtney^  87 
Mo.  387 ;  Price  v.  Estell,  87  Mo.  378 ;  Bloomer  v.  Wal- 
droUy  3  Hill,  361 ;  Ferry  v.  LaibUy  31  N.  J.  Eq.  567 ; 
Hoyt  t).  JaqueSj  129  Mass.  286  ;  1  Jones  on  Mortgages 
[3  Ed.]  sec.  129.  (2)  Even  if  the  power  to  sell  ordi- 
n^rily  included  the  power  to  raise  money  for  the  same 
purpose  by  mortgage,  it  would,  in  this  case,  be  excluded 
by  the  fact  that,  in  addition  to  the  power  of  sale,  a 
very  limited  power  to  mortgage  is  given  in  the  deed. 
( 3 )  The  power  to  mortgage,  in  this  case  to  secure  cred- 
itors until  a  sale  can  be  effected,  excludes  the  power  to 
borrow  money  upon  mortgage.  **  All  trusts  of  terms 
directing  the  methods  of  raising  money  imply  a  nega- 
tive, viz.,  that  the  money  should  be  raised  by  the 
methods  prescribed,  and  not  otherwise."  Price  v. 
Courtney y  87  Mo.  387-393.  ( 4 )  A  power  of  sale  can 
be  exercised  only  in  the  mode,  and  upon  the  exact  con- 
ditions, terms  and  occasions  prescribed  in  the  instru- 
ments of  trust.  Kinney  v.  Mathews,  69  Mo.  620;  2 
Perry  on  Trusts  [  3  Ed.]  sec.  783,  and  cases  cited  ;  Vail 
V.  Jacobs^  62  Mo.  130 ;  Oraham  v.  King,  50  Mo.  22. 
And  this  must  necessarily  be  as  true  of  a  power  to 
mortgage.  Kinney  v.  Mathews^  supra.  (5)  As  to 
the  application  to  this  case  of  the  general  principle  that 
the  purchaser  from  a  trustee  having  power  to  sell  to 
raise  a  particular  charge  must  see  to  the  application  of 
the  purchase  money,  we  will  cite :  2  Perry  on  Trusts 
[3  Ed.]  sees.  796-801,  and  cases  cited  in  notes  thereto  ; 
Duffy  V.  Calvert,  6  Gill,  487,  517-18  ;  Kinney  v.  Math- 
ewSf  supra.    (  6  )    The  conveyance  under  which  Strong 
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acted  expressly  provided  that  the  power  to  sell  should 
cease  upon  payment  of  the  debts,  except  to  reconvey  the 
remainder  to  Rode,  or  to  convey  the  same  by  Rode's 
written  request  or  concurrence  in  writing.  If  the  debts 
had  been  paid  at  the  time  of  the  mortgage  to  Orr,  the 
power  to  convey  was  extinguished,  and  the  defendants 
should  have  been  allowed  to  show  that  fact.  McClure 
V.  Logan^  59  Mo.  234-7;  Baker  v.  Halligany  75  Mo. 
435 ;  Cameron  v.  Irwin^  5  Hill,  272 ;  Swan  v.  Saddle- 
mire,  8  Wend.  676-681 ;  Oriswold  v.  Perry,  7  Lans.  98- 
103.  ( 7 )  The  statute  of  limitations  barred  this  action 
in  ten  years.  Bush  v.  White,  85  Mo.  339  ;  Johnson  v. 
Johnson,  81  Mo.  331 ;  Buren  v.  Buren,  79  Mo.  538  ; 
Rogers  v.  Brown,  61  Mo.  187 ;  Lewis  v.  Schwenn,  93 
Mo.  26 ;  Adair  v.  Adair,  78  Mo.  630 ;  Hunter  v.  Hunter, 
50  Mo.  445  ;  2  Story  Eq.  Jur.,  sec.  1520 ;  Angell  on  Lim- 
itations, sees.  7,  78,  453,  et  seq.  And  the  indorsement 
of  payments  on  the  notes  is  not  evidence  of  the  time  of 
payment  so  as  to  take  the  case  out  of  the  statute.  Phil- 
lips V.  Mahan,  52  Mo.  197 ;  Ooddard  v.  Williamson, 
72  Mo.  131.  ( 8 )  The  existence  of  the  facts  authoriz- 
ing the  trustee  to  sell  should  have  been  recited  in  the 
deed.  Minot  v.  Prescott,  14  Mass.  495 ;  Oriswold  v. . 
Perry,  supra.  Orr,  the  plaintiff,  was  not  a  competent 
witness,  Rode,  the  other  party  to  the  "cause  of  action 
in  issue  and  on  trial,"  being  dead.  Meier  v.  Thieman, 
90  Mo.  433 ;  Chapman  v.  Dougherty,  87  Mo.  617. 

H.  K.  White  and  C.  A.  Mosman,  for  defendant  in 
error. 

( 1 )  The  deed  from  Rode  to  Strong  did  not  confer 
a  mere  naked  power.  It  vested  in  him  the  entire  legal 
title,  charged  with  the  payment  of  Rode's  debts,  to  sat- 
isfy which,  powers  of  sale  and  mortgage  were  given. 
Hunt  V,  Rousmainer,  8  Wheat.  174 ;  Cherry  v,  Greene, 
115  111.  591 ;  Bonney  v.  Smith,  17  111.  531 ;  Porter  v. 
Schofield,  55  Mo.   61.     A  substantial  compliance  with 
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the  power  is  all  that  is  required  in  trusts  of  tkis  charac- 
ter. Rowe  V.  Beckett^  30  Ind.  154 ;  Rowe  v.  Lewis,  30 
Ind.  164;  Warner  v.  Ins,  Co,,  109  U.  S.  369;  Sales  v. 
Freeland,  2  Vent.  350.  ( 2 )  The  negotiation  was  sanc- 
tioned by  John  H.  Rode  while  in  progress,  and  adopted 
by  him  after  its  completion.  Mercier  v.  Railroad,  54 
Mo.  506-513 ;  Sweet  v.  Jewries,  67  Mo.  425 ;  Huff  v. 
Price,  50  Mo.  228  ;  Austin  v.  Loring,  63  Mo.  19  ;  Smith, 
t,  Sheeley,  12  Wall.  361 ;  Mercier  v.  Land  Co,,  72  Mo. 
490.  (  3 )  The  action  was  not  barred  by  the  statute  of 
limitations.  There  was  no  proof  tending  to  show  an 
adverse  possession.  An  action  would  lie  to  foreclose  the 
mortgage  at  any  time  within  twenty  years  from  the  date 
of  its  execution.  Lewis  v,  Schwenn,  93  Mo.  26 ;  Booker 
V.  Armstrong,  93  Mo.  49 ;  Cape  Girardeau  v.  Harbison, 
58  Mo.  90 ;  Joyce  v.  Adams,  26  Me.  533  ;  Heyer  v.  Pruyn, 
7  Paige,  468.  (4)  Judgment  was  properly  rendered 
against  James  W.  Strong  personally.  The  action  on  the 
note  was  not  barred.  There  was  proof  of  payment  made 
within  ten  years.  Phillips  v.  Mahan,  52  Mo.  199  ;  Smith 
V.  Ferry,  69  Mo.  142 ;  Carter  v.  Carter,  44  Mo.  195 ;  1 
Greenl.  Ev.,  sec.  121 ;  Horton  t?.  Bayne,  52  Mo.  531; 
Trentham  v.  Deverill,  3  Bing.  (N.  C.)  397;  Malpas  v. 
demments,  19  L.  J.  N.  S.  Q.  B.  435  ;  Potez  v,  Olassap, 
2  Exch.  191.  (5)  Plaintiff  Orr  was  a  competent  wit- 
ness in  tespect  to  transactions,  of  which  John  H.  Rode 
had  no  knowledge.  Poe  v,  Dominic,  54  Mo.  124  ;  Mar- 
tin V,  Jones,  59  Mo.  181 ;  McLaughlin  v.  Henry,  59  Mo. 
213  ;  Wheeler  v.  Arnold,  30  Mich.  304.  ( 6 )  The  rule 
does  not  extend  to  a  case  where  only  one  of  two  joint 
contracting  parties  is  dead.  Fulkerson  v,  Thornton, 
68  Mo.  468 ;  Stanton  v.  Ryan,  41  Mo.  510 ;  Nugent  v. 
Cnrren,  77  Mo.  326 ;  Wade  v.  Hardy,  75  Mo.  394,  400. 
(7)  Wherever  a  deceased  contracting  party  was  rep- 
resented by  an  agent,  who  is  capable  of  testifying,  the 
other  contracting  party  is  a  competent  witness.  Ward 
n.  Ward,  37  Mich.  253 ;  Hildehrandt  v.  Crawford^  65 
N.  Y.  105. 
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Babolay,  J. — In  the  construction  of  such  an  instru- 
ment as  the  deed  from  Rode  to  Strong  in  this  case  the 
first  and  best  rule  of  interpretation  is  to  gather  from  the 
entire  document,  as  best  we  may,  the  intention  of 
the  parties  to  it  and  give  eflfect  to  such  intent  when 
manifest.     Gibson  v.  Bogy^  28  Mo.  478. 

The  deed  in  question  conferred  on  Strong  not  merely 
a  power  of  sale  but  the  legal  estate,  as  well,  in  trust  for 
certain  purposes  defined.  The  prime  object  of  the  trust 
was  declared  to  be  the  payment  of  the  debts  of  Rode. 
This  court  has  held  that,  where  such  was  the  object,  a 
power  of  sale  necessarily  was  implied,  even  when  unex- 
pressed, the  property  itself  being  bound  by  law  for  the 
payment  of  the  debts.  Porter  v.  Schofield^  56  Mo.  56. 
To  the  same  eflfect  are  Cherry  t).  Oreene^  116  111.  591, 
and  Haggerty  v.  Lanterman^  30  N.  J.  Eq.  37.  But,  in 
the  case  before  ns,  the  authority  to  sell  is  definitely 
given,  in  clear  terms,  with  further  power  to  make  any 
arrangements  with  the  creditors  of  Rode  which  the 
trustee  might  deem  advisable,  and  to  charge  the  property 
by  mortgage  to  secure  the  trustee's  individual  note  for 
such  debts,  etc. 

One  rule,  of  quite  frequent  application  to  this  sub- 
ject, is  that  where  a  power  of  absolute  sale  is  vested  in 
a  trustee  for  a  special  purpose,  necessarily  contemplat- 
ing the  raising  of  funds  ( as  here,  for  the  payment  of 
debts),  such  power  impliedly  includes  that  of  raising 
such  funds  by  mortgage,  which  is,  in  its  nature,  merely 
a  conditional  sale.  Loebenthdl  v.  Raleigh^  36  N.  J.  Eq. 
172 ;  Bank  v.  McKnighVs  Heirs^  2  Mo.  42.  Moreover, 
the  law  requires  no  more  than  a  substantial  execution  of 
the  powers  conferred  on  such  a  trustee.  Warner  v^  Ins. 
Co.y  109  U.  S.  369 ;  Cumming  v.  WilliamsoUy  1  Sandf. 
Ch.  17 ;  Mead  v.  McLaughlin,  42  Mo.  198. 

Here  express  and  undoubted  authority  was  given 
to  satisfy  any  of  Rode's  debts  with  the  trustee's  own 
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note,  and  to  secure  it  by  mortgage  on  the  property. 
What  difference  in  effect  can  be  pointed  out  between  so 
doing  and  pni*suing  the  course  which  the  trustee  act- 
ually adopted,  of  raising  funds  to  meet  such  debts,  by 
such  a  note  so  secured  1  We  think  there  is  no  substan- 
tial difference,  in  view  of  the  evident  purpose  and  intent 
of  the  entire  trust.  Viewing  the  instrument  of  author- 
ity as  a  whole,  we  regard  it  as  fully  authorizing  the 
trustee  Strong  to  make  the  charge  upon  the  property 
which  forms  the  basis  of  this  foreclosure  suit. 

II.  The  trial  court  excluded  evidence,  offered  by 
the  defendants,  tending  to  prove  that  the  debts  of  Rode 
had  been  paid  before  the  execution  of  the  deed  of  trust 
by  Strong.  This  was  not  error.  It  is  provided  by  our 
statutes,  that  "  No  person  who  shall,  in  good  faith, 
pay  money  to  a  trustee,  or  other  person  acting  in  a  fidu- 
ciary capacity,  authorized  to  receive  the  same,  shall 
be  responsible  for  the  proper  application  of  such  money  ; 
nor  shall  any  right  or  title,  derived  by  him  from  such 
trustee  or  other  fiduciary,  in  consideration  of  such  pay- 
ment, be  called  in  question  in  consequence  of  any  mis. 
application  by  such  trustee."     R.  S.  1879,  sec.  3937. 

As  the  instrument  under  review  created  a  trust,  and 
not  a  mere  power,  as  we  have  already  ruled,  it  was  not 
obligatory  upon  one  dealing  with  the  trustee,  to  see  that 
the  funds  raised  for  the  purposes  of  the  trust  were 
properly  applied.  So  long  as  the  trust  continued,  the 
authority  to  raise  the  funds  contemplated  by  it,  for  the 
purposes  and  in  the  manner  indicated  in  it,  continued. 
It  was  not  obligatory  on  persons,  acting  in  good  faith, 
and  without  knowledge  of  any  breach  of  trust,  to  see 
whether  or  not  the  purposes  of  the  trust  had  been  ful- 
filled before  dealing  with  the  trustee  in  relation  to  the 
property  vested  in  him. 

III.  Some  of  the  defendants  interposed  the  statute 
of  limitations  as  a  bar  to  the  foreclosure  of  the  deed  of 
trust  sued  upon.  There  is  no  evidence  before  us  of  any 
adverse  possession  by  the  mortgagor  or  grantor  in  the 
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deed  of  trust,  or  of  those  standing  in  privity  to  either. 
Therefore,  this  point  in  the  case  is  controlled  by  the 
rulings  in  Lewis  v.  Schwenn^  93  Mo.  26,  and  Booker  v. 
Armstrong^  93  Mo.  49,  if  they  are  to  be  followed. 

We  have  been  asked,  in  a  masterly  argument  of 
counsel  for  appellants,  to  review  and  overrule  those 
decisions  ;  but,  having  given  the  whole  subject  to  which 
they  relate  further  consideration,  we  are  rather  more 
strongly  inclined  to  adhere  to  them  and  confirm  the 
principles  they  declare,  that  the  statute  of  limitations 
governing  real  actions  applies  to  suits  of  this  nature  ( to 
foreclose  mortgages  or  deeds  of  trust ),  and  that  it  is 
immaterial  to  such  foreclosure  that  the  note  secured 
may  be  barred  by  the  limitation  applicable  to  personal 
actions.  Without  further  elaboration  it  may  sufllce  to 
say  that  we  approve  the  views  expressed  in  the  cases 
last  referred  to,  and  follow  them. 

Whether  the  finding  of  the  trial  court,  in  so  far  as 
it  established  a  personal  indebtedness  of  James  W. 
Strong,  as  maker  of  the  note,  was  correct  or  not,  in 
view  of  the  limitation  law  applicable  to  actions  on  notes, 
is  unimportant,  since  the  separate  answer  of  Strong 
does  not  plead  that  statute.  It  is  scarcely  necessary  to 
repeat  that,  ordinarily,  the  bar  of  limitation,  to  be 
available,  must  be  in  some  way  set  up.  Without  this 
its  bearing  on  the  rights  of  the  parties  cannot  properly 
be  considered. 

rV.  Defendants  complain  of  the  action  of  the  court 
in  permitting  plaintiff  to  testify  at  the  trial.  Rode,  the 
grantor  in  the  deed  to  Strong,  being  dead  ;  but  it  will 
be  seen  by  reference  to  the  report  of  his  examination 
( in  the  statement  of  the  case)  that  plaintiff  was  only 
allowed  to  testify  to  conversations  and  dealings  with 
J.  W.  Strong,  the  trustee. 

Many  years  ago  this  court  ruled  that  the  strict  let- 
ter of  the  statute,  regulating  the  admissibility  of  inter- 
ested testimony  where  the  adverse  party  is  dead, 
should  yield  to  its  reason  and  spirit  which  aimed  at 
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placing  the  parties  upon  an  equality.  R.  S.  1889,  sec. 
8918;  Coughlin  v.  Haeicssler^  60  Mo.  126.  Since  that 
construction  was  announced,  the  statute  has  been 
revised  and  re-enacted  without  change  in  the  language 
so  construed.  We,  therefore,  accept  that  view  of  it  as 
having  received  legislative  approval  by  such  re-enact- 
ment and  as  furnishing  a  proper  rule  for  our  guidance. 

The  reason  and  spirit  of  the  law  do  not  sanction  the 
exclusion  of  the  evidence  here  in  question,  even  if  Strong 
be  regarded  as  a  mere  agent  of  the  grantor,  Rode. 
Though  the  latter  was  dead,  Strong,  at  the  time  of  the 
trial,  was  living  and  competent.  The  statute,  when 
given  its  rational  interpretation,  does  not  exclude  the 
evidence  of  one  party  to  a  contract  when  the  transac- 
tion on  the  other  part  was  had  with  an  agent,  still 
living  and  competent,  though  the  principal  ( for  whom 
the  business  was  transacted )  may  be  dead.  Ward  v. 
Ward,  37  Mich.  253. 

But,  as  we  have  already  remarked.  Strong  was  no 
mere  agent  of  Rode.  He  was  trustee  of  an  express 
trust  and  might  have  sued  in  his  own  name  to  enforce 
his  rights  as  trustee,  and,  within  the  scope  of  the  trust, 
had  power  to  contract  as  such  as  a  principal.  Having 
done  so,  the  testimony  of  Orr,  as  to  dealings  with  him 
in  that  capacity,  were  admissible,  even  under  the  strict 
letter  of  the  statute. 

V.  Whether  or  not  the  trial  court  erred  in  includ- 
ing, in  the  amount  of  its  finding,  the  payment  by  plain- 
tiflf,  of  a  judgment  in  favor  of  the  state  for  delinquent 
taxes  on  the  realty  described  in  the  deed  of  trust  to 
him,  is  not  a  proper  subject  for  review,  as  the  attention 
of  the  trial  court  was  not  called  to  the  subject  in  any  of 
the  reasons  assigned  for  a  new  trial.  No  claim  of  any 
excessive  finding  was  then  made  and  consequently  none 
can  now  be  entertained.  In  civil  causes,  no  exceptions 
can  be  taken  in  this  court  except  such  as  have  been 
expressly  decided  by  the  trial  court.  R.  S.  1889, 
sec.  2302. 
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YL  Certain  of  the  parties  defendant  have  ( so  far 
as  the  record  before  us  shows )  no  interest  or  estate  in 
the  property  described  in  the  deed  of  trust  of  Strong. 
The  judgment  of  the  trial  court  should,  therefore,  have 
.  been  in  their  favor,  dismissing  the  petition  as  to  them ; 
but,  as  they  are  not  necessary  parties  to  the  litigation, 
it  is  proper  for  us,  in  obedience  to  the  plain  command 
of  the  statutes,  not  to  reverse  the  jadgment  for  this 
reason,  but  to  direct  it  to  be  amended  by  striking  out 
their  names  as  parties  and  affirming  the  judgment. 
R.  S.  1889,  sec.  2101.  For  this  course  there  are  several 
precedents.  Oruchon  v.  Brown^  67  Mo.  38 ;  Orispen  v. 
JSannotan^  86  Mo.  160. 

It  is,  therefore,  ordered  that  the  names  of  Silas 
Woodson,  A.  D.  Green,  S.  B.  Green  and  John  S.  Crosby, 
defendants,  be  stricken  out,  otherwise,  the  cause  dis- 
missed as  to  them,  and  the  judgment  of  the  circuit 
court  be  affirmed,  respondents  to  pay  the  costs  upon 
this  writ  of  error.     All  the  judges  concur. 
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94a  U10|  1*  Highways,  Establishment  of:  appeal.  Under  the  road  law 
(  Revised  Law  of  1883,  Acts,  1883,  page  158 )  no  appeal  is  provided 
for  to  the  circuit  court  where  the  county  court  refuses  to  make  an 
order  opening  or  changing  a  road. 


2.     : : ,    The  power  to  decide  whether  a  particular 

highway  is  necessary  to   the   public  welfare  is  confined  to  the 
county  court  of  each  county. 

8.  Eminent  Domain:  legislatiyb  and  judicial  qubstioms. 
When  an  attempt  is  made  to  take  private  property  for  public 
use,  whether  the  use  is  really  a  public  one  or  not  is  a  judicial  ques- 
tion and  must  under  the  constitution  be  determined  by  the  courts 
without  regard  to  any  legislative  assertion  on  the  subject,  but, 
when  the  use  is  determined  to  be  a  public  one,  the  question 
whether  the  public  welfare  requires  the  exercise  of  the  power 
of  eminent  domain  is  one  which  rests  with  the  legislature  and  not 
with  the  courts. 
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Appeal  from  Pettis  Circuit  Court. — Hom".    Richard 
Field,  Judge. 

Affirmed. 

Charles  B.  Teater  for  plaintiffs  in  error. 

(1)  The  petition,  being  both  for  the  vacation  ol 
an  existing  public  road  and  the  establishment  of  a  new 
public  road,  was  such  a  misjoinder  that  the  court 
acquired  no  jurisdiction  for  either  purpose.  Laws  of 
1883,  pp.  158,  164.  (2)  The  court  acquired  no  juris- 
diction because  the  petition  failed  to  definitely  specify 
the  '* beginning,  course  and  termination"  of  the  new 
road,  and  failed  to  name  at  least  "two  points  on  the 
direction  of  said  road,"  and  failed  to  set  forth  the  width 
of  the  road,  and  the  judgment  is  void  on  its  face  for  the 
same  defects,  except  the  latter.  Laws  of  1883,  sees.  2, 
6,  p.  168 ;  Dougherty  v.  Brown^  91  Mo.  30 ;  Long  v. 
Talley^  91  Mo.  310 ;  Wilson  v.  Berkstressor^  46  Mo.  285. 

(3)  The  court  erred  in  admitting  parol  evidence  to 
explain  and  make  more  definite  the  description  of  the 
new  road  set   forth    in   the    petition.    Cases,    supra. 

( 4)  While  it  is  admitted  that  the  omission  of  the  peti- 
tion, to  state  that  three  of  the  freeholders  were  "  of  the 
immediate  neighborhood,"  was  supplied  by  proof  on 
trial  in  the  circuit  court,  and  a  finding  to  that  effect 
recited  in  the  judgment  of  that  court ;  yet,  by  reason  of 
the  omission  to  recite  it  in  the  record  of  the  county  court 
below,  the  circuit  court  acquired  no  jurisdiction.  Hag- 
gard  v.  Railroad^  63  Mo.  303 ;  Fisher  v.  DaviSy  27  Mo. 
App.  327,  and  cases  therein  cited ;  Railroad  v.  Toung^ 
96  Mo.  39.  ( 6 )  The  county  court  alone  has  exclusive 
jurisdiction  to  open  public  roads,  and  if  it  refuse  the 
circuit  court  has  no  such  jurisdiction  on  appeal.  R.  S., 
sec.  6967 ;  Laws  of  1887,  p.  247,  sees.  7,  8,  9,  10 ;  Foster 
V.  Duncan^  44  Mo.  217.  ( 6 )  The  court  erred  in  refus- 
ing remonstrants'  demand  for  a  jury. 

Vol.  101—26 
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Jackson  &  Montgomery  for  defendants  in  error. 

(1 )  The  objection  that  the  petition  seeks  to  vacate 
an  existing  public  road  and  also  to  establish  a  new  road 
does  not  go  to  the  jurisdiction.  The  most  that  could  bp 
complained  of  is  that  the  J)etition  joins  in  one  count  two 
causes  of  action,  and  this  objection  has  been  waived  by 
the  plaintiils  in  error.  Bank  v.  Dillon^  75  Mo.  381 : 
Baker  v.  Bailey ^  18  Mo.  App.  562;  Faddy  t.  Smith, 
23  Mo.  App.  87;  Brown  v.  Hailroad,  20  Mo.  App. 
427;  Saulsbury  v.  Alexander,  50  Mo.  142.  (2)  The 
description  of  the  proposed  road  is  suflSciently  definite 
and  certain  for  all  practical  purposes.  The  same 
rules  apply  to  road  descriptions  as  to  descriptions  of 
lands  in  deeds.  Mills  on  Eminent  Domain,  sees.  377, 
715 ;  Southerland  v.  Holmes,  78  Mo.  400 ;  Railroad 
V.  Kellogg,  54  Mo.  337;  Butler  v.  Barr,  18  Mo.  361. 
( 3  )  There  was  no  error  in  admitting  parol  evidence  to 
explain  the  call  in  the  description  of  the  route.  But,  if 
this  was  error,  it  is  not  preserved  by  the  plaintiffs  in 
error  so  that  this  court  can  pass  up  on  it.  No  motion 
for  a  new  trial  Was  filed,  and  no  exceptions  are  saved 
which  this  court  can  consider  under  its  rules,  and  this 
case  must  be  determined  simply  upon  the  record  as  it 
is  presented  by  the  pleadings  and  the  record  entries. 
(4)  Jurisdiction  was  conferred  upon  the  county  court 
by  the  filing  of  the  petition.  Laws  of  1887,  p.  245. 
Whether  or  not  the  facts  stated  in  the  petition  are 
true,  and  whether  or  not  suflBcient  facts  are  stated,  or 
whether  or  not  they  are  supj^orted  by  the  evidence,  the 
court  will  decide  in  the  exercise  of  its  jurisdiction. 
Oceitonv.  Johnson,  17  Mo.  450 ;  Saoddy  v.  Pettis  County, 
45  Mo.  363.  The  jurisdiction  of  a  court  cannot  be  made 
to  depend  upon  its  decision  upon  the  merits  of  the  case 
brought  before  it,  but  upon  the  right  to  hear  and  deter- 
mine it  all.  Grignsons'  Lessee  v,  Astor,  2  How.  (  U.  S. 
Sup.  Ct.)  338.  ( 5 )  There  is  no  longer  any  question  as 
to  the  right  of  the  parties  aggrieved  to  appeal  from  the 
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judgment  of  the  county  court  granting  or  refusing  to 
open  a  highway.  R.  S.  1889,  sec.  6967 ;  Jefferson  County 
V.  Cowan,  64  Mo.  237 ;  Anderson  v.  Pemberton,  89  Mo. 
Q5 ;  State  ex  rel,  v.  County  Court,  80  Mo.  603 ;  Moore 
V.  Bailey,  8  Mo.  App.  158.  Foster  v.  Duncan,  44  Mo. 
217,  was  decided  before  the  adoption  of  either  section 
1210  or  6967  of  the  Revised  Statutes.  (6)  The  plain- 
tiffs in  error  were  not  entitled  to  a  jury  upon  the  issue 
upon  which  they  demanded  a  jury.  Const.,  sec.  20,  art.  2. 

Black,  J. — Aldridge  and  others  petitioned  the 
county  court  of  Pettis  county  at  its  November  term, 
1886,  for  the  establishment  of  a  new  road  and  the  vaca- 
tion of  an  old  one.  Upon  consideration  of  the  petition 
and  the  remonstrances  filed  by  the  objectors,  the  court 
found  that  the  opening  of  a  new  road,  and  the  change 
of  the  old  one  as  prayed  for,  was  not  a  public  necessity, 
and  refused  to  make  an  order  directing  the  road  com- 
missioner to  survey  the  route  of  the  proposed  road  and 
refused  to  vacate  the  old  one.  The  petitioners  appealed 
to  the  circuit  court.  That  court  proceeded  to  hear  the 
case  anew  on  the  evidence  and  found  that  the  proposed 
road  was  one  of  public  necessity,  and  ordered  the  road 
commissioner  to  mark  out  the  same.  The  objectors 
appealed  to  the  Kansas  City  court  of  appeals,  and  that 
court  came  tothe  conclusion  that  an  appeal  from  such 
an  order  would  not  lie  from  the  county  to  the  circuit 
court.  The  opinion  of  the  Kansas  City  court  of  appeals 
being  in  conflict  with  that  of  the  St.  I^ouis  court  of 
appeals  in  Cox  ».  Dake,  34  Mo.  App.  80,  the  cause  was 
certified  to  this  court. 

Several  questions  have  been  discussed  at  the  bar  of 
this  court  and  in  the  briefs,  but  in  the  view  we  take  of 
the  case  it  will  be  sufficient  to  consider  the  single  ques- 
tion, whether  the  petitioners  had  any  right  of  appeal 
from  the  county  to  the  circuit  court. 

By  the  act  of  March  31,  1883  ( Laws  of  1883,  p. 
158  ),  applications  for  the  establishment  of  roads  or  the 
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change  of  roads  must  be  made  to  the  county  court  by 
the  requisite '  number  of  freeholders.  It  is  made  the 
duty  of  the  Qounty  court  to  hear  the  petition,  the 
remonstrances,  if  any,  and  such  witnesses  as  the  parties 
may  produce  ;  and,  if  the  court  shall  be  of  the  opinion 
that  the  facts  justify  it,  then  an  order  is  to  be  made 
requiring  the  road  commissioner  to  view,  survey  and 
mark  out  such  road  and  report  to  the  next  term.  He  is 
to  take  relinquishments  of  right  of  way,  and,  if  persons, 
through  whose  land  the  new  road  or  change  of  road  shall 
run,  refuse  to  relinquish,  then  the  court  must  appoint 
commissioners  to  assess  damages.  The  ninth  section 
goes  on  to  say  :  If  upon  the  report  of  the  road  commis- 
sioner, and  the  report  of  the  commissioners  appointed  to 
assess  damages,  the  court  shall  be  satisfied  that  the  pro- 
posed road  is  of  sufficient  utility  to  justify  the  payment 
of  the  damages;  warrants  shall  be  drawn  for  the  dam- 
ages and  delivered  to  the  persons  entitled  thereto,  or 
deposited  in  court  for  them.  Exceptions  may  be  filed  to 
the  report  awarding  damages,  and  the  county  court  may 
award  a  new  appraisement  of  damages  by  a  jury ;  "  but, 
notwithstanding  such  exceptions,  such  road  may  be 
established  and  opened  and  worked,  and  any  subse- 
quent proceedings  shall  only  affect  the  amount  of  com- 
pensation or  assessment  to  be  allowed  as  damages." 

Section  36  enacts :  ''In  all  cases  of . appeals  being 
allowed  from  the  judgment  of  the  county  court  assessing 
damages,  or  for  opening,  changing  or  vacating  any 
road,  the  circuit  court  shall  be  possessed  of  the  cause, 
and  shall  proceed  to  hear  and  determine  the  same  anew ; 
but  no  commissioner  shall  be  appointed  by  the  circuit 
court,  nor  shall  any  appeal  prior  to  the  determination 
thereof  in  the  circuit  court  operate  as  a  supersedeas  of 
the  proceedings  in  the  county  court." 

The  entire  road  law  was  revised  and  re-enacted  by 
the  act  of  March  31, 1883.  By  section  36,  before  quoted, 
an  appeal  is  allowed  in  the  specified  cases,  namely,  from 
a  judgment  assessing  damages,  or  for  opening,  changing 
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or  vacating  any  road.  No  appeal  is  provided  for  by  the 
road  law  where  the  county  court  refuses  to  make  an 
order  opening  or  changing  a  road.  The  enumeration  of 
the  orders  and  judgments  from  which  an  appeal  may  be 
taken  by  clear  inference  denies  an  appeal  from  all 
other  orders  in  road  matters.  The  county  court  has  the 
management  of  the  county  finances,  and  it  is  made  the 
duty  of  that  court  to  satisfy  itself  that  the  particular 
road  is  of  suflicient  utility  to  justify  the  payment  of  the 
damages  from  the  county  treasury.  The  law  has  wisely 
left  it  to  the  county  court  to  say  whether  the  necessity 
for  the  road  is  such  as  to  justify  the  expenditure.  The 
cases  of  Jefferson  County  o.  Cowan^  54  Mo.  237 ; 
Anderson  v.  Femberton^  89  Mo.  65,  and  State^  etc.^  v. 
County  Court  of  Nodaway  County ^  80  Mo.  603,  have  no 
application  to  this  case.  The  question  whether  an 
appeal  would  lie  from  an  order  of  the  county  court, 
refusing  to  open  a  road  was  not  presented  or  considered 
in  any  of  those  cases.  The  road  law  furnishes  no 
authority  for  an  appeal  from  such  an  order. 

Reliance,  however,  for  such  authority  is  placed  upon 
sections  1102  and  1210  of  the  Revised  Statutes,  1879. 
These  sections,,  it  is  to  be  observed,  are  no  part  of  the 
road  law.  Section  1102  gives  to  the  circuit  courts 
appellate  jurisdiction  from  the  judgments  and  orders  of 
county  courts.in  all  cases  not  expressly  prohibited  by 
law ;  and  section  1210  provides  that  in  all  cases  of 
appeal  from  the  final  determination  of  any  cause  in  the 
county  court,  the  same  shall  be  heard  anew  in  the  cir- 
cuit court. 

There  are  many  orders  and  proceedings  in  and  made 
by  the  county  courts  which  are  not  judicial.  For  many 
purposes  the  county  courts  are  the  agents  of  the  coun- 
ties for  the  transaction  of  the  county  aflFairs.  It  was 
never  the  design  of  these  sections  to  allow  an  appeal 
from  all  such  orders.  They  are  designed  to  allow  an 
appeal  from  those  orders  and  judgments  which  are  judi- 
cial in  their  character,  and  not  the  mere  exercise  of 
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administrative  functions.  St.  Louis^  I.  M.  &  S.  Ry, 
Co.  V.  The  City  of  St.  Louis,  92  Mo.  165.  When  an 
attempt  is  made  to  take  private  property  for  public  use, 
the  question  whether  the  use  is  really  a  public  one  or 
not  is  a  judicial  question,  and  must  be  determined  by 
the  court  without  regard  to  any  legislative  assertion 
upon  the  subject.  This  is  the  plain  command  of  our 
present  constitution.  But,  when  the  use  is  determined 
to  be  a  public  one,  the  question  whether  the  public 
welfare  requires  the  exercise  of  the  power  of  eminent 
domain  is  one  which  rests  with  the  legislature  and  not 
the  courts.  77ie  City  of  Savannah  v.  Hancock,  91  Mo. 
54;  Mills  on  Em.  Dom.  [2  Ed.]  sec.  11  ;  Lewis  on  Em. 
Dom.,  sec.  238.  The  power  to  decide  whether  a  partic- 
ular highway  is  necessary  to  the  public  welfare  is  con- 
fided to  the  common  council  in  our  cities ;  and  in  the 
county  it  is  confided  to  the  county  court  of  each  county. 
It  is  no  more  a  judicial  question  in  the  one  case  than  in 
the  other.  In  the  present  case  the  county  court  came 
to  the  conclusion  that  the  public  wants  did  not  demand 
the  new  road  or  the  change  of  the  old  one,  and  for  that 
reason  refused  to  grant  the  prayer  of  the  petition.  The 
question  thus  determined  not  being  a  judicial  one  it 
follows  from  what  has  been  said  that  sections  1102  and 
1210  furnish  no  authority  for  an  appeal  from  an  order 
refusing  to  open  the  road. 

Another  full  and  complete  answer  to  the  claim  that 
an  appeal  will  lie  from  such  an  order  is,  that  the  road 
law  makes  its  own  provisions  in'  respect  of  appeals  and 
allows  them  in  specified  cases.  The  clear  and  necessary 
inference  is  that  appeals  are  denied  from  all  other 
orders  in  these  road  matters.  The  legislature  may,  of 
course,  provide  for  an  appeal  from  an  order  refusing  to 
open  a  road,  but  what  we  say  is,  that  it  has  made  no 
such  provision.  The  judgment  of  the  Kansas  City 
court  of  appeals,  reversing  the  judgment  of  the  circuit 
court,  is  affirmed.  Barclay,  J.,  absent ;  the  other 
judges  concur. 
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Owen,  Plaintiff  in  Error ^  v.  Baker. 


101  407 
)117  211 

iioi  4or 

1125   38 

Sheriff's  Deed  :  evidence.    A  sheriff 's  deed  is  not  inadmissible  1}^}  ^1 

in  a  collateral  proceeding  upon  the  ground  that  It  recites  a  judg-  iono7' 

ment  against  three  defendants  and  a  direction  to  levy  against  one  ^^7  556, 

of  them  only,  where  the  levy  was  actually  made  upon  the  land  of 
the  defendant  named,  and  it  was  sold  accordingly. 

Sheriff's  Deed,  Recital  In:  date  of  jt7dqment  lien.  Where 
the  law  fixes  the  date  of  the  beginning  of  a  judgment  lien,  the 
sheriff  cannot  change  such  time  by  a  recital  in  his  deed  to  the 
effect  that  the  execution  purchaser's  title  shall  begin  at  a  later 
period. 


8.     :  ACKNOWLEDGBIENT.    Where,  by  the  law  In  force  at   the 

time,  the  clerk  of  the  circuit  court  is  also  recorder  of  deeds,  a 
sheriff 's  deed  will  not  be  held  invalid  because  of  the  addition  in 
the  acknowledgment  of  the  word  *' recorder"  after  the  name  of 
the  clerk. 

4.  OfQ.oes  and  OffLoers:  presumption.  The  presumption  always 
prevails,  in  the  absence  of  evidence  to  the  contrary,  that  pubUc 
officers  rightly  perform  their  duties. 

5.  Conyeyanoe:  acknowledgment.  Reference  may  be  had  to 
the  language  of  the  conveyance  in  support  of  the  certificate  of 
acknowledgment. 

Error  to  Bates  Circuit  Court — Hon.  D.  A.  DeArmond, 

Judge. 

Reversed  and  remanded. 

This  is  an  action  of  ejectment  for  a  tract  of  land  in 
Bates  county. 

The  petition  is  in  usual  form ;  the  answer,  a  general 
denial.  It  was  mutually  conceded  that  defendant  was 
in  possession  at  the  beginning  of  this  action,  and  James 
Sullivan  the  common  source  of  title. 

After  evidence  of  the  rental  value  of  the  land 
plaintiff  offered  a  sheriff's  deed  which  the  court 
excluded.     This  led  to  plaintiff 's  taking  a  nonsuit  with 


Digitized  by 


Google 


408      *     SUPREME  COURT  OP  MISSOURI, 

Owen  Y.  Baker. 

leave.  Thereupon  plaintiff  sued  out  this  writ  of  error 
after  the  proper  motions  for  review  had  been  disposed 
of  and  exceptions  saved  in  the  circuit  court. 

The  BufRciency  of  the  conveyance  mentioned  is  the 
only  question  presented.  It  reads  as  follows:  *'This 
indenture  made  and  entered  into  this  twenty-first  day 
of  November,  eighteen  hundred  and  forty-two,  between 
William  P.  Bumey,  sheriflE  of  Van  Buren  county,  in 
the  state  of  Missouri,  of  the  first  part,  and  William  R. 
Owen,  of  the  county  of  Henry  and  state  of  Missouri, 
of  the  other  part,  witnesseth  that,  whereas,  on  the 
seventh  day  of  October,  1842,  a  certain  writ  of  execu- 
tion did  issue  formal  out  of  the  circuit  court  of  Van 
Buren  county  in  the  state  of  Missouri,  to  the  sheriflE  of 
Van  Buren  county  directed,  reciting  that,  whereas,  on 
the  twenty-second  day  of  March,  in  the  year  of  our 
Lord  1842,  at  our  Van  Buren  circuit  court,  William  R. 
Owen  hath  recovered  against  James  Sullivan,  William 
Sullivan  and  Mason  Sullivan  the  sum  of  seventy-five 
dollars  and  forty-seven  cents  for  his  debts,  and  also  for 
his  costs.  The  sheriflE  was,  therefore,  commanded  that 
of  the  goods  and  chattels  and  real  estate  of  the  said 
defendant  he  cause  to  be  made  the  debt  and  cost  afore- 
said, and  that  he  certify  how  he  executed  the  said  writ, 
and  whereas,  the  said  sheriflE  on  the  tenth  day  of  Octo- 
ber eighteen  hundred  and  forty-two,  in  pursuance  of 
the  command  therein  contained,  the  said  sheriflE  levied 
the  same  upon  the  lands  of  James  Sullivan  and  of  the 
said  defendants  lying  and  being  in  the  county  of  Van 
Buren,  to- wit :  The  southwest  quarter  of  the  southeast 
quarter  of  section  twenty-three,  township  forty-one, 
range  twenty-nine. 

*'  And  whereas,  the  said  sheriflE  did  afterwards  pro- 
ceed to  give  at  least  twenty  days'  notice  by  six  hand 
bills  put  up  in  public  places  in  different  parts  of  the 
county  of  Van  Buren  containing  a  description  of  the 
lands  to  be  sold  and  the  time  and  place  of  the  sale, 
and  whereas  in  pursuance  of  said  notice  the  said  sheriff 
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did  on  the  first  day  of  the  November  term  of  Van 
Buren  circuit  court,  1842,  between  the  hours  of  nine 
o'clock  in  the  forenoon  and  five  o'clock  in  the  after- 
noon, offer  for  sale  by  public  auction  for  ready  money 
at  the  court-house  door  in  the  town  of  Harrisonville  in 
Van  Buren  county  the  said  land  of  the  said  James  Sul- 
livan, one  of  said  defendants,  to  the  highest  bidder, 
William  R.  Owen  became  the  purchaser,  for  the  sum  of 
thirty-five  dollars,  it  bein^  the  highest  and  best  sum 
bid  for  the  same.  Now,  therefore,  I,  the  said  William 
P.  Burney,  sheriff  of  Van  Buren  county  aforesaid,  for 
and  in  consideration  of  the  sum  of  thirty-five  dollars  to 
me  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  and  by  these  presents  convey  unto 
the  said  William  R.  Owen  the  lands  aforesaid,  and  all 
the  right,  title  and  interest  which  the  said  James  Sulli- 
van had  in  and  to  said  land,  on  the  twenty -first  day  of 
November,  1842,  to  have  and  to  hold  the  land  aforesaid, 
unto  him,  the  aforesaid  William  R.  Owen,  and  his  heirs 
and  assigns  forever,  in  as  full  and  absolute  a  manner  as 
I,  the  said  William  P.  Burney,  sheriff  of  Van  Buren 
county  aforesaid,  could  or  ought  to  do.  In  testimony 
whereof  I,  the  said  William  P.  Burney,  sheriff  of  Van 
Buren  county,  as  aforesaid,  have  hereunto  set  my  hand 
and  seal  the  day  and  year  aforesaid. 

"[Seal.]  William  P.  Burney, 

"  Sheriff  of  Van  Buren  county.*' 

"State  of  Missouri, 
"County  of  Van  Buren 

"Be  it  remembered  that  on  the  seventh  day  of 
October,  in  the  year  of  our  Lord,  1843,  personally 
appeared  in  open  court  William  P.  Burney,  sheriff  of 
Van  Buren  county,  who  is  personally  known  to  the 
court  here  to  be  the  person  whose  name  is  subscribed 
to  the  within  and  foregoing  deed  as  a  party  thereto,  and 
acknowledged  the  said  deed  to  be  his  act  and  deed  for 
the  purposes  therein  mentioned.    In  testimony  whereof 
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I  have  hereunto  set  my  hand  and  the  seal  of  said  court 
at  office  at  Harrisonville,  this  eleventh  day  of  October  of 
A.  D.  1843.  James  C.  Jackson, 

"Recorder. 
"  Note: — The  foregoing  instrument  of  writing  was 
delivered  to  me  for  record  on  the  seventh  day  of  Octo- 
ber, A.  D.  1843,  and  by  me  duly  recorded  this  thirty- 
first  day  of  October,  1843. 

"  James  C.  Jackson, 

''Recorder." 

John  T.  Smith  and  James  B.  Oantt  for  plaintiff  in 
error. 

( 1 )  The  only  matters  for  the  consideration  of  the 
court  are  the  objections  made  to  the  sheriff's  deed 
offered  in  evidence.  The  objections  of  the  defendant 
to  the  introduction  of  the. deed  are  of  two  classes.  The 
first  applies  to  alleged  irregularities  in  the  body  of  the 
deed  ;  the  second  to  the  sufliciency  of  the  certificate  of 
acknowledgment.  The  objections  of  the  first  class, 
which  are  more  technical  than  serious,  are  fully  dis- 
posed of  in  the  following  cases :  Jackson  v.  Jones^  9 
Cowen,  182 ;  Jackson  v.  Streeter^  5  Co  wen,  629.  ( 2 ) 
The  objections  to  the  sufficiency  of  the  certificate  are 
not  specific,  and  should  not  have  been  considered  by 
the  court ;  but,  waiving  that  matter,  we  submit  that  the 
court  in  this  case  should  presume  that  the  open  court,  ' 
in  which  the  sheriff  acknowledged  said  deed  as  is  shown 
in  the  certificate,  was  the  circuit  court,  and  the  seal 
affixed  to  said  certificate  was  that  of  the  circuit  court. 
Long  V.  Mining  <fe  Smelting  Co.,  68  Mo.  431 ;  Hammond 
t,  Gordon,  93  Mo.  223 ;  McCoy  v.  Cassidy,  96  Mo.  429. 
(3)  The  officer's  failure  to  state  his  official  character 
in  his  certificate  is  not  fatal.  Carpenter  v.  Dexter,  8 
Wallace  ( U.  S.)  513  ;  Shultz  v.  Moore,  1  McLean  ( U.  S.) 
620  ;  Bennett  v,  Paine,  7  Watts,  334  ;  Scolt  v.  OaUiger, 

II  S.  &  R.  (Pa.)  347.     (4)    In  ascertaining  the  court 
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before  whom  the  deed  was  acknowledged  and  the  oflBcer 
who  certified  it,  the  body  of  the  deed  itself  may  be 
referred  to.  BrooJcs  v.  CJiaplin^  3  Vermont,  281 ;  23 
Am.  Dec.  608.  Or  part  of  the  certificate  itself,  such  as 
the  caption,  the  seal,  etc.  Sidwell  v,  Birney^  69  Mo. 
144  ;  Rohidoux  v.  Casselegi^  10  Mo.  App.  516. 

P.  H.  Holcomb  for  defendant  in  error. 

Plaintiff's  title  rested  wholly  on  the  sheriflE's  deed 
to  him,  purporting  to  have  been  made  November  21, 
1842,  and  acknowledged  October  7,  1843.  This  deed 
was  properly  excluded  from  evidence,  because :  First. 
It  recites  a  judgment  rendered  against  three  persons, 
James,  William  and  Mason  Sullivan  ;  and  the  execu- 
tion is  directed  to  be  levied  against  "said  defendant,'' 
not  designating  which,  nor  is  either  of  the  SuUivans 
designated  as  ''defendant"  in  the  judgment  recited  in 
the  deed.  The  execution,  as  recited,  fails  to  show 
upon  whose  property  it  is  to  be  levied.  This  is  neces- 
sary. Douglass  v.  Whiting^  28  111.  362  ;  Freeman  on 
Executions,  sees.  42,  329,  334.  What  the  execution 
should  contain.  R.  S.  1840 ;  Executions,  sees.  2  and  6. 
What  this  deed  should  recite.  R.  S.  1840,  sec.  46  ; 
Wilhite  V.  Wilhite^  53  Mo.  71.  It  is  not  necessary  to 
cite  authorities  that  the  recitals  of  a  sheriff's  deed  are 
prima  facie  true.  Second.  The  sheriff's  deed  is  void 
because  not  acknowledged  as  the  statute  required. 
R.  S.  1840,  Executions,  sees.  46  and  47.  The  statutes 
of  1846,  relating  to  executions  and  sheriff's  deeds,  are 
substantially  the  same  as  the  statutes  of  1840,  under 
which  the  deed  in  question  was  made.  So  far  as  the 
execution  and  acknowledgment  of  the  deed  is  con- 
cerned the  statutes  have  remained  the  same  up  to  the 
present  time.  A  sheriff 's  deed  if  defectively  acknowl- 
edged conveys  no  title.  Ryan  v.  Carr^  46  Mo.  483; 
Adams  v.  Buchanan^  49  Mo.  64;  McClurev.  McClurg^ 
63  Mo.  173.     Third.     The  deed  affirmatively  limits  the 
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title  conveyed  to  plaintiff  to  be  the  interest  that  Sulli- 
van had  in  the  land  on  November  21,  1842.  Then  the 
deed  conveyed  no  title  as  Sullivan  had  conveyed  away 
all  his  interest  to  Nicholas  Page,  under  whom  defend- 
ant claims,  on  October  21,  preceding.  This  last  con- 
veyance* was  admitted,  as  the  record  shows. 

Barclay,  J. — The  admissibility  in  evidence  of  the 
sheriff  *s  deed,  set  forth  in  the  statement  accompanying 
this  opinion,  is  denied  on  several  grounds,  which  will 
be  considered  in  their  order. 

I.  It  is  claimed  that  it  recites  a  judgment  against 
three  defendants  and  a  direction  to  levy  against  one 
only. 

As  the  levy  was  actually  made  on  the  land  of  James 
Sullivan,  the  one  defendant  named,  and  his  land  sold 
accordingly,  the  error  or  irregularity,  if  any  there  is, 
in  the  recital  in  this  particular,  is  not  such  as  to  vitiate 
tfie  sale  in  a  collateral  proceeding.  Blake  t.  Blanchard^ 
48  Me.  297 ;  Morse  v.  Dewey,  3  N.  H.  635. 

II.  Next  it  is  Asserted  that  the  deed  aflBrmatively 
limits  the  title  conveyed  to  such  interest  as  James 
Sullivan  had  therein,  November  21,  1842,  while  it  is 
admitted  that  he  had  conveyed  away  his  interest  in  the 
land  levied  upon  to  Mr.  Page,  October  21,  1842. 

But  the  judgment  ( on  which  the  sale  was  predi- 
cated )  was  of  date  in  March,  1842,  and  the  law  then  in 
force  provided  that  the  lien  of  judgment  should  begin 
when  the  latter  was  rendered  (R.  S.  1836  [3  Ed.]  1840, 
p.  339,  sec.  3 ),  and  that  upon  execution  might  be  sold 
the  *^real  estate  whereof  the  defendant,  or  any  person 
for  his  use,  was  seized  in  law  or  equity  on  the  day  of 
the  rendition  of  the  judgment,  order  or  decree,  whereon 
execution  issued,  or  at  any  time  thereafter."  R.  S. 
1836  [2  Ed.  J  1840,  p.  256,  sec.  17. 

The  sheriff's  deed  recites  a  levy  on  James  Sullivan's 
lands^  and  purports  to  convey  them,  but  then  adds  in 
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substance  that  the  interest  conveyed  dates  from  Novem- 
ber 21,  1842,  only.  It  was  not  within  the  power  of  the 
sheriff  making  the  sale  to  limit  the  meaning  of  his 
general  transfer  of  defendant's  title  by  such  an  adden- 
dum. The  law  gave  an  effect  to  the  general  terms  used  in 
the  conveyance  by  passing  such  estate  as  the  execution 
debtor  had  at  the  time  of  the  judgment,  and  the  further 
language  used  did  not  destroy  that  effect. 

Even  in  respect  to  the  recitals  which  the  law  directs 
to  be  made  (R.  S.  1835  [2  Ed.]  p.  259,  sec.  45)  it  is  not 
every  error  or  mistake  that  will  vitiate  such  a  convey- 
ance collaterally  {Buchanan  v.  Tracy ^  45  Mo.  437); 
but  only  such  as  affect  the  power  to  sell  and  regularity 
of  the  sale.     Buchanan  ??.  Tracy ^  45  Mo.  437. 

III.  Another  objection  to  the  deed  in  question 
relates  to  the  suflBciency  of  its  acknowledgment.  The 
statute  required  it  to  be  made  before  the  circuit  court 
of  the  county  wherein  the  estate  was  situated,  and  that 
the  clerk  of  said  court  should  indorse  upon  such  deed  a 
certificate,  etc.,  "under  the  seal  of  the  court."  It  is 
claimed  that  the  acknowledgment  does  not  comply  with 
the  law  in  these  particulars. 

Under  the  statutes  then  in  force,  the  clerk  of  the 
circuit  court  was  also  recorder  of  deeds.  R.  S.  1835 
[3  Ed.]  p.  525,  sec.  2. 

Of  this  fact  our  courts  will  take  judicial  notice,  as 
part  of  the  history  of  legislation  in  this  state.  Jackson, 
who  signed  the  certificate,  was  recorder  only  by  virtue 
of  his  oflSce  as  circuit  clerk.  His  description  of  him- 
self, therefore,  as  recorder  indicated  likewise  that  he 
was  circuit  clerk,  and,  with  the  recitals  in  the  acknowl- 
edgments, make  it  clear  that  it  was  taken  by  him  as 
clerk.  As  circuit  clerk,  he  was  authorized  to  take  the 
acknowledgment,  but,  as  recorder,  he  had  no  such 
authority.     R.  S.  1835  [2  Ed.]  p.  120,  sec.  8. 

The  presumption  always  is,  in  the  absence  of  any 
showing  to  the  contrary,  that  public  oflBcers  perform 
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their  duties  rightly.  In  this  case  the  acts  of  the  sheriff 
and  court,  described  in  the  certificate  of  Jackson,  were 
valid  if  performed  before  him  as  circuit  clerk,  but  not 
as  recorder. 

Had  the  word  "recorder"  (after  his  signature) 
been  omitted,  the  matter  would  be  too  clear  for  discus- 
sion. We  regard  it  in  the  present  instance  as  a  mere 
description  of  the  official  person  whom  the  law  also 
designated  as  circuit  clerk,  as  well  as  recorder. 

In  support  of  a  certificate  of  acknowledgment, 
reference  may  be  properly  made  to  the  language  of  the 
conveyance  itself.  Carpenter  v.  Dexter,  8  Wall.  515 ; 
Chandler  v.  Spear,  22  Vt.  388 ;  Bradford  v.  Dawson, 
2  Ala.  203;  Sharpe  v.  Orme,  61  Ala.  263;  Wells  v. 
Atkinson,  24  Minn.  161.  By  giving  proper  force  to  it, 
and  to  the  presumptions  attaching  to  the  acts  of  public 
officers,  we  have  no  doubt  of  the  validity  of  the  acknowl- 
edgment in  the  particular  referred  to. 

That  the  deed  and  certificate  sufficiently  show  that 
the  acknowledgment  was  made  before  the  circuit  court 
of  Van  Buren  county  is  settled  by  the  ruling  in  Sidwell 
V.  Birney,  69  Mo.  144. 

In  fine,  we  regard  the  objections  assigned  to  the 

admission  of   the  deed    untenable.     They  should    be 

overruled.     Hence  we  all  agree  that  the  judgment  be 

101  414  reversed,   and  the    cause   remanded   for  farther  pro- 

^44,578  ceedings. 

101    414 

106    4«7  . , 

106  574 
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,101  414  .  The  State  ex  rel.  Harber  v.  Wear,  Circuit  Judge. 

|_54a    30| 

|*59a   16  1.     Practice :  exceptions  :  skeleton  bill.    Motions  and  document- 

101   4i4|  ary  evidence  filed  in  a  cause  or  deposited  with  the  clerk  may  b« 

i36ioo|  called  for  in  making  up  a  skeleton  bill  of  exceptions. 


: :  ORAL  EVIDENCE.    The  judge  is  not  called  upon  to 

sign  a  bill  of  exceptions  as  a  true  one  until  the  oral  evidence  in  the 
cause  has  been  written  out  and  made  a  part  of  the  bill,  so  that  he 
may  have  opportunity  to  examine  and  correct  it. 
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8.     :  :  :   stenographer's    notes.    In   preparing 

bills  of  exceptions  parties  are  not  required  to  resort  to  the  steno- 
grapher's copy  of  the  oral  evidence,  but  they  may  write  it  out 
from  their  notes  or  from  memory,  as  was  formerly  done. 

Mandamus. 
Demurkek  to  return  overruled. 

John  F.  Lane  and  W.  N,  Nolle  for  relator. 
JohnM.  Wood^  Attorney  General,  for  respondent. 

Black,  J. — The  defendant,  having  been  convicted 
of  murder  in  the  first  degree,  appealed  to  this  court. 
The  transcript  contains  no  bill  of  exceptions,  and  on 
the  petition  of  defendant  an  alternative  writ  of  manda- 
mus was  issued,  commanding  the  judge  before  whom 
the  cause  was  tried  to  sign  the  bill  of  exceptions  or 
show  cause,  etc.  The  judge  made  return  to  the  writ 
and  the  defendant  filed  a  reply,  which  he  asks  to  be 
taken  as  a  demurrer ;  and  since  it  is  in  effect  a  demurrer 
it  will  be  treated  as  such. 

The  return  discloses  these  facts:  An  appeal  was 
allowed  by  the  court  on  the  fifteenth  of  November, 
1889,  and  on  the  same  day  counsel  for  the  defendant 
presented  to  the  judge  a  skeleton  bill  of  exceptions 
which  did  not  set  out  any  of  the  evidence,  but  con- 
tained this  call :  ''(Clerk  will  here  attach  the  state's 
evidence  offered  and  given  in  chief,  as  furnished  by 
stenographer.)"  There  is  a  like  call  for  the  evidence 
introduced  by  the  defendant,  and  by  the  state  in 
rebuttal.  The  judge  was  of  the  opinion  that  the  bill 
should  not  be  signed  in  that  shape,  and  suggested  that 
the  notes  of  the  stenographer  be  written  out,  and  when 
written  out,  and  made  to  include  the  defendant's  writ- 
ten confession,  the  whole  should  be  examined  by  coun- 
sel and  the  court  and  the  bill  of  exceptions  then  settled. 
To  this  suggestion  counsel  for  the  defendant  assented, 
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and  an  order  was  made  by  the  court  extending  the 
time  for  filing  the  bill  of  exceptions  until  the  fourteenth 
of  December  following,  and  the  judge  then  placed  the 
skeleton  bill  in  a  drawer  attached  to  his  bench  in  the 
court  room.  The  stenographer  completed  his  tran- 
script about  a  week  before  the  expiration  of  the  time 
allowed  for  filing  the  bill.  Thereupon  the  judge  caused 
that  fact  to  be  communicated  to  counsel  who  repre- 
sented defendant,  and  requested  them  to  complete  the 
bill  of  exceptions  so  that  it  might  be  signed.  Counsel 
for  defendant  paid  no  attention  to  the  notice  and 
request,  and  no  bill  of  exceptions,  other  than  the  skele- 
ton bill  before  mentioned,  was  ever  presented  to  the 
judge  for  his  approval  or  disapproval. 

It  is  the  common  and  approved  practice  in  making 
up  a  skeleton  bill  of  exceptions  to  call  for  motions  and 
documentary  evidence  filed  in  the  cause  or  deposited 
with  the  clerk.  The  party  taking  the  bill  must,  how- 
ever, cause  the  oral  evidence  to  be  written  out,  and  it 
must  be  made  a  part  of  the  bill,  so  that  it  may  be 
examined  by  the  judge  and  corrections  made.  Until 
the  oral  evidence  is  written  out  the  judge  is  not  called 
upon  to  sign  the  bill  as  a  true  one.  As  the  oral  evi- 
dence in  this  case  was  not  written  out  or  submitted  to 
the  judge  with  the  skeleton  bill  he  was  right  i|i  refusing 
to  approve  the  bill  as  first  presented.  Time  for  filing 
the  bill  having  been  given,  it  devolved  upon  the  defend- 
ant to  present  the  bill  to  the  judge  with  the  evidence 
incorporated  therein  for  his  examination  and  signature. 
This  the  defendant  did  not  do.  The  facts  stated  in  the 
return  show  that  it  is  the  defendant  and  his  counsel 
who  are  in  default  and  not  the  judge. 

We  are  cited  to  section  6  of  the  act  of  June  1, 
1889  (Acts  of  1889,  p.  294),  being  section  8251  of  the 
Revised  Statutes  of  1889.  That  section  does  require  the 
official  stenographer,  in  counties  having  less  than  forty- 
five  thousand  inhabitants,  to  transcribe  and  furnish 
duplicate  copies  of  the  parol  evidence,  one  to  the  party 
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desiring  to  prosecute  the  appeal  or  writ  of  error,  and  the 
other  to  the  clerk.  But  there  is  nothing  in  the  section 
which  gives  any  countenance  to  the  proposition  that  the 
judge  should  sign  the  bill  of  exceptions  before  the  tran- 
script for  the  party  requesting  it  is  produced.  The  very 
object  in  requiring  one  copy  to  be  furnished  the  party 
desiring  to  prosecute  the  appeal  or  writ  of  error  is  that 
the  copy  may  be  used  in  making  up  the  bill  of  excep- 
tions. The  other  copy  is  to  be  used- by  the  clerk,  at 
reduced  fees,  in  making  out  a  transcript  for  the  appel- 
late court. 

Parties  are  not  required  to  resort  to  the  steno- 
grapher's copy  of  the  parol  evidence.  They  may  write 
it  out  from  their  notes  or  from  memory,  as  was  formerly 
done.  In  the  case  before  us  the  judge  might  have 
refused  to  sign  the  skeleton  bill  because  untrue,  and  cer- 
tified the  cause  of  his  refusal.  But,  being  desirous  that 
defendant  should  have  a  bill  which  would  be  of  some 
avail  on  appeal,  he  suggested  that  time  be  taken  for 
filing  the  same,  which  was  done.  His  duty  in  the 
matter  then  ceased,  until  defendant  presented  a  bill 
containing  the  oral  evidence.  Taking  the  return  as 
true,  which  we  must,  the  demurrer  is  overruled.  If  the 
defendant  desires  to  make  an  issue  of  fact  on  the  return 
he  can  do  so  by  filing  a  proper  pleading  within  sixty 
days  from  this  date.  Barclay,  J.,  absent ;  the  other 
judges  concur. 
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SponN  V.  The  Missouri  Pacific  Railway  Company,  mh ? 

Appellant.  'Si.  % 

,101    417 

1.     Carriers  of  Passengers,  Duty  of:  railroads.    A  carrier  of  '''•  «w 

passengers  by  railroad  is  bound  to  use  the  utmost  practicable  care, 
not  only  to  safely  transport  its  passengers,  but  to  protect  them  in 
transit  from  violence  and  insults  from  those  on  the  train,  includ- 
ing fellows  pfkssengers.  A  failure  to  do  so  wiU  render  the  carrier 
liable  for  any  damage  naturally  and  directly  resulting  therefrom. 
{  Affirming  Spohn  v.  Eailroad,  87  Mo.  74.) 
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2.  Appellate  Practice :  settino  aside  verdict  :  improbablb  tes- 
TDiONT.  A  judgment  for  the  plaintiff  will  not  be  reversed  upon  a 
second  appeal  upon  the  ground  of  the  apparent  improbability  of 
his  testimony,  where  it  cannot  be  said  that  such  testimony,  in  the 
light  of  that  given  by  other  witnesses,  is  too  incredible  to  be  pos- 
.  dbly  true  and  where  the  first  verdict  was  set  aside  by  the  appellate 
court  because  of  the  great  improbability  of  plaintiff's  story. 

8.  Practice :  evidence  :  declabations  of  aqent  :  impeachment. 
An  agent  who  has  testified  to  facts  material  to  the  issue  may  be 
contradicted  by  evidence  of  statements  and  declarations  made  by 
him  inconsistent  with  his  testimony,  notwithstanding  such  incon- 
sistent statements  were  made  after  the  event  in  issue  and  as  a 
mere  narrative  of  it. 

4.  : .  In  an  action  by  plaintiff  for  personal  injuries  sus- 
tained in  jumping  from  defendant's  moving  passenger  train, 
because  of  the  improper  conduct  of  the  conductor,  it  was  relevant 
for  plaintiff  to  explain  to  the  jury  the  reason  for  such  an  act  on 
his  part 

6.  Carriers  of  Passengers,  Duty  of :  acting  xtpon  appeabances  : 
intelliqence  of  passenqeb.  a  railroad  company  as  a  carrier  of 
passengers  is  not  necessarily  responsible  for  any  act  a  passenger 
may  do  in  consequence  of  some  breach  of  duty  on  the  part  of  its 
employes.  It  is  liable  only  for  such  results  as  are  natural  and 
probable  consequences  of  such  breach  of  duty,  The  agents  of  the 
company  are  not  chargeable  with  knowledge  of  a  passenger's 
**  intelligence  and  experience  in  life."  They  are  authorized  to  act 
upon  the  appearances  before  them,  where  they  have  no  other 
notice  of  the  facts. 

6.  Appellate  Practice :  special  issues  :  repeal  of  law.  The 
action  of  the  trial  court  in  submitting  or  refusing  to  submit  special 
issues  to  the  jury  will  not  be  reviewed  in  the  appellate  court  where 
the  law  authorizing  such  submission  has  been  repealed  since  the 
trial  of  the  cause. 

Appeal    from     Cole     Circuit     Court— Ro^    E.     L. 
Edwards,  Judge. 

Reversed  and  remanded. 

This  is  an  action  for  personal  injuries  to  plaintiff 
alleged  to  have  been  suffered  while  a  passenger  on  def end- 
ant' s  railway. 
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The  case  was  here  before,  and  is  reported  by  the 
same  title  in  87  Mo.  74.  In  some  of  its  phases  it  is  so 
remarkable  that  a  somewhat  fall  statement  of  it,  as 
presented  by  the  record  of  the  last  trial,  will  be  given. 

The  petition,  after  formal  allegations  of  defendant's 
incorporation  and  ownership  of  the  railway  on  which 
plaintiff  was  hurt,  alleges  in  substance  that  on  March  6, 
1880,  he  was  a  passenger  for  hire  thereon,  and  about 
midnight  certain  persons  and  passengers  then  and  there 
on  said  train  of  cars,  while  plaintiff  was  under  the 
charge  and  protection  of  the  conductor  of  said  train, 
who  was  a  servant  of  defendant,  did  then  and  there 
wrongly  pretend  and  say  to  plaintiff  that  it  was  their 
purpose  then  and  there  to  rob  plaintiff  and  to  then  tie 
plaintiff  and  throw  him  out  of  the  train  while  the  same 
was  in  motion,  whereby  plaintiff  became  greatly  excited 
and  alarmed  *  *  *  and  the  said  conductor,  then  and 
there  knowing  the  excited  and  alarmed  state  of  mind  of 
the  plaintiff,  not  only  failed  and  refused,  as  he  was  in 
duty  bound,  to  protect  and  defend  plaintiff  against  such 
apprehended  danger,  and  to  use  every  exertion  and 
endeavor  to  quiet  plaintiff 's  excited  state  of  mind,  and 
to  give  to  plaintiff  all  and  ev^ry  assurance  in  his  power 
that  plaintiff  should  not  be  harmed  or  wronged  by  any 
one  on  the  train,  but  on  the  contrary  said  conductor  did 
then  and  there  follow  up  said  talk  and  threats  with  the 
same  and  similar  talk  and  threats  on  his  part,  in  the 
presence  and  hearing  of  plaintiff,  and  did  then  and 
there  join  with  other  persons  on  said  train  in  talk  and 
threats  to  do  and  commit  the  violence  and  wrong  afore- 
said to  plaintiff;  and  said  other  persons  and  said 
officer  and  servant  of  defendant  continuing  so  unlaw- 
fully and  wrongfully  to  threaten,  plaintiff  became  yet 
more  greatly  alarmed  and  excited  thereby,  so  much  so 
that  he  became  convinced  in  his  mind  that  said  persons 
and  said  officer  and  servant  were  about  to  and  would 
carry  their  said  threats  into  execution,  and  having  good 
reason  to  fear  and  actually  fearing  that  he  would  be 
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robbed  and  thrown  from  the  train  and  thereby  lose  his 
life,  as  he  honestly  believed,  he  was  forced  to  jump  and 
did  jump  from  said  train  while  the  same  was  under  full 
headway  and  motion,  and  in  doing  so  the  left  foot  was 
broken,  mashed  and  torn,  which  caused  plaintiflE  great 
pain  and  suffering,  and  he  was  compelled  to  have,  and 
did  have,  his  leg  amputated  below  the  knee,  and  he  has 
thereby  lost  the  same  for  life ;  whereby,  etc.  Then 
follows  statement  of  damages  and  prayer  for  judgment 
for  ten  thousand  dollars. 

The  answer  was  as  follows:  ''Now  comes  the 
defendant  herein  and  for  amended  answer  to  plaintiff's 
first  amended  petition,  by  leave  of  court,  denies  each 
and  every  material  allegation  therein  contained.  And 
defendant  further  answering  says  that  the  facts  as 
stated  in  plaintiff's  said  amended  petition  never  did 
occur  ;  neither  have  they  any  existence  in  truth  and 
fact,  but  are  solely  the  product  and  offspring  of  a 
drunken  and  debauched  imagination,  or  of  a  perverted 
and  alienated  mind.  And  defendant  further  says  that 
if  it  be  true  that  plaintiff  did  ]ump  from  defendant's 
train  at  the  time  charged  in  said  petition,  that  the  act 
of  plaintiff  in  so  doing  was  caused  by  excessive  use  of 
strong  intoxicating  drink,  long  debauch  or  mental 
alienation,  and  not  by  reason  of  anything  said  or  done 
on  the  part  of  defendant's  agents,  oflBcers  or  employes, 
or  of  any  omission  or  neglect  of  duty  of  the  defendant, 
or  its  officers  or  servants,  and  having  fully  answered 
asks  to  go  hence  and  recover  of  plaintiff  its  costs 
herein  expended." 

The  reply  was  a  general  denial. 

The  cause  was  tried  before  Judge  Edwakds  and  a 
jury.  The  substance  of  plaintiff's  own  testimony  in 
relation  to  the  accident  was  as  follows  : 

DIRECT  EXAMINATION  BY  MR.  SILVER. 

''  Q.  You  are  the  plaintiff  in  this  case  i  A.  Yes, 
sir. 
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*'  Q.     What  is  your  name  ?    A.    William  Spohn. 

''  Q.    Where  were  you  born  ?    A,    Germany. 

^'  Q.     What  year  were  you  born  in  ?    A.     1847. 

"  Q.  About  what  time  did  you  come  to  this  coun- 
try i    A,     I  don't  know. 

*'Q.  How  old  were  you?  A.  About  twenty- 
three. 

*'Q.  Do  you  remember  the  time,  anything  to 
remind  you  of  the  time  you  came  to  this  country  ?  A. 
No,  sir. 

^^Q.  Where  did  you  live  before  you  came  to 
Jefferson  City  in  this  country?  A.  I  was  in  New 
York  three  days. 

'*C.  After  you  came?  A.  When  I  just  came 
here. 

"  Q.    Then  where  did  you  go  to  ?   A.  Philadelphia. 

^*  Q.  Whereabouts  last  did  you  live  before  starting 
west  ?  A.  I  worked  awhile  in  Philadelphia  and  in  New 
Jersey. 

*'  Q.     And  in  Pennsylvania  ?    A.    Yes,  sir, 

''  Q.  And  then  afterwards  in  what  state  ?  A.  After 
I  left  New  Jersey  I  went  to  Philadelphia  and  then  came 
here. 

"C.  You  started  from  New  Jersey  to  come  west! 
A.    Yes,  sir. 

*'  Q.  Where  did  you  start  from  ?  A.  I  wanted  to 
go  to  Salina,  Kansas. 

"  Q.  How  did  you  happen  to  start  to  Salina, 
Kansas?  A.  Because  a  man  went  there  from  New 
Jersey  ;  he  went  out  there  and  wrote  back  it  was  nice 
out  there,  so  I  went  out  there,  too. 

**  Q.     You  started  to  go  ?    A.     Yes,  sir. 

'*  Q.  Where  did  you  start  from  ?  A.  New  Jersey  ; 
I  started  from  Philadelphia;  I  bought  my  ticket  at 
Philadelphia. 

*'  Q.  What  sort  of  a  ticket  was  that ;  where  did 
you  buy  the  ticket  to ;  from  Philadelphia  to  what  point? 
A.    Philadelphia  to  Salina,  Kansas. 
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^^Q.  Do  yoa  remember  about  what  time  that  was  ? 
A.    No,  sir. 

**  Q.  Do  you  remember  the  time  you  were  hurt, 
what  year  and  month  i    A.    The  sixth  of  March. 

"  Q.    How  many  years  has  it  been  ?  A.  Seven  years. 

"Q.  Well,  after  you  started  from  Philadelphia, 
did  you  remain  on  the  cars  all  the  way  through  to  St. 
Louis?    A.    No,  sir. 

**Q.    Where  did  you  get  oflfl    A.    Columbia. 

**  Q.  What  do  you  mean,  Columbia  or  Columbus  ? 
A.    It  is  a  big  town,  I  don't  know  which  it  is. 

'*  Q.    Don't  you  know  what  state  ?    A.    No,  sir. 

^'Q.  Well,  what  did  you  do,  theni  A.  It  was 
dinnertime,  and  I  went  off  and  ate  dinner  ;  I  was  tired  ; 
I  did  not  want  to  ride  any  more,  and  I  knew  my  ticket 
would  run  for  a  year,  so  I  thought  I  would  wait ;  so  I 
walked  that  afternoon,  and  walked  down  alongside  the 
track,  and  then  came  to  a  little  station  and  asked  for 
the  train. 

''  Q.  What  train  did  you  ask  for  ?  A.  Salina,  Kan- 
sas ;  I  went  into  the  postofficeand  asked  the  man  if  that 
was  the  right  road,  and  I  asked  him  if  there  was  a  house 
for  me  to  stay  over  night ;  the  house  was  not  very  far 
over,  and  I  went  down,  and  the  man  said  all  right,  you 
stay  there ;  and  I  stayed  over  night  and  ate  my  break- 
fast and  straight  came  to  St.  Louis. 

**Q.  Did  you  get  to  St.  Louis  in  the  daytime  or 
the  night  time  ?    A.    It  was  night. 

•'<?.  What  did  you  do  after  you  got  there?  A. 
Went  into  the  depot. 

*'  Q.  What  else  ?  A.  Nothing ;  I  drank  a  cup  of 
coffee  and  ate  a  piece  of  bread,  and  waited. 

''Q.     Waited  for  what  I    A.    The  train. 

*'  Q.  When  you  went  to  get  on  the  train,  what  hap- 
pened i  A.  I  asked  a  man  what  train  goes  to  Salina, 
Kansas,  and  he  told  me  the  train  ;  and,  when  I  went  to 
the  train,  a  colored  man  stood  there,  and  he  asked  me 
for  my  ticket,  and  he  said  I  should  go  in. 
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*'  Q.    Did  you  go  in  ?    A.    Yes,  sir. 

"  Q.    Did  you  have  any  baggage  ?    A.     Yes,  sir. 

*'^.  Anybody  in  the  car  when  you  went  in?  A. 
Yes,  sir  ;  there  were  three  men  or  boys. 

**^.  Was  that  car  far  up  or  a  back  carl  A.  I 
believe  it  was  far  up. 

**  Q.  Tell  the  jury  whereabouts  you  took  a  seat  in 
the  carl  A.  I  took  my  seat  in  the  car  pretty  close  to 
the  middle. 

**  Q.  What  seat  ?  A.  The  right-hand  side  towards 
the  engine. 

**  Q.  Who  else  was  in  the  car  when  you  took  your 
seatt    A.     Three  men. 

"^.  Whereabouts  were  they  sitting?  A.  They 
were  sitting  on  the  left-hand  side,  the  first  and  second 
bench. 

**  C.     So  these  men  were  back  of  you  ?  A.  Yes,  sir. 

**  Q.  Across  the  aisle  from  you  ?  A.  Yes,  sir  ;  on 
the  left-hand  side,  and  I  was  on  the  right. 

"  Q.  How  long  did  you  sit  there  before  the  cars 
started  ?  -4..  I  did  not  stay  very  long,  about  five  or 
ten  minutes. 

**  Q.  How  long  before  the  car  started  were  you  in 
there  ?    A.    Five  or  ten  minutes. 

"  Q.    After  you  got  in,  the  car  started  ?  A.  Yes,  sir. 

"  Q.  Now  state  if  you  had  any  trouble  with  any- 
body in  the  car,  and  what  it  was  and  when  it  started  t 
A.    It  was  about  half  an  hour  after  the  car  started. 

"Q.  Do  you  know  about  what  time  that  train 
started?  A.  I  don't  know  exactly  what  time,  nine  or 
ten  ;  I  can't  think  of  it ;  I  cannot  swear  what  time. 

**  Q.  How  long  had  you  been  in  St.  Louis  ?  A.  I 
was  not  there  at  all. 

**  Q.  Between  trains?  A.  Might  have  been  there 
half  an  hour ;  cannot  tell  for  sure. 

"^.  Well,  after  you  got  in  the  car  and  got  your 
seat,  and  the  train  started,  you  noticed  these  three  men 
in  there,  state  if  anything  was  said  to  you,  and  what ! 
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A.  When  I  came  in,  three  men  sat  on  the  left-hand 
side  ;  I  sat  down,  took  my  seat,  and  after  about  half  an 
hour,  the  train  went  oflf,  one  of  them  said  :  '  You, 
what  do  yoti  want  to  go  to  Salina,  Kansas,  for  ? ' 

*'  Q.  Who  said  this  ?  A.  One  of  these  three  men ; 
he  said :  ^  I  would  like  to  know  what  he  wants  to  do  in 
Salina,  Kansas?' 

''Q.  What  else  did  they  say?  A,  They  sai^, 'Well, 
we  ought  to  rob  him,  so  that  he  cannot  come  back  any 
more ; '  and  then  another  fellow  says  :  '  If  he  does 
come  back  we  will  get  him  anyway,  we  will  watch  him ; ' 
well,  they  kept  on,  one  would  say  a  word,  and  they 
would  laugh  at  each  other,  and  then  another  would  say 
something  funny  and  then  they  would  laugh  again, 
and  they  kept  it  up  for  an  hour  and  a  half,  and  then 
they  went  to  sleep  ;  then  the  conductor  came  in  and  got 
my  ticket. 

'*  Q.  Did  you  have  a  through  ticket  on  that  road  ? 
A.  Yes,  sir ;  while  those  fellows  were  fooling  and 
talking  about  me,  the  conductor  would  look  at  them 
and  laugh,  and  th6y  would  look  at  the  conductor  and 
laugh. 

•'  Q.  Did  the  conductor  say  anything  at  the  time 
about  you  ?    A.    No,  sir. 

*'  Q.    Just  looked  at  you  ?    A.    Yes,  sir. 

'*  Q.  What  had  they  said  to  make  him  laugh?  A. 
I  don't  know  now  ;  I  paid  no  more  attention  to  them, 
because  I  thought  they  could  do  nothing  because  the 
conductor  was  there,  and  I  knew  that  he  was  the  boss. 

*'Q.  You  thought  you  were  all  right  because  the 
conductor  was  there  ?    A.     Yes,  sir. 

'^Q.  Well,  how  long  did  the  conductor  stay  in 
there?    A.     Not  very  long. 

^'Q.  Which  way  did  he  go?  A.  He  went  back 
again. 

''Q.  What  did  he  do  with  your  ticket?  A.  He 
punched  it. 
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**  Q.  Did  he  give  it  back  to  you  ?  A.  Yes,  sir ;  he 
pulled  a  piece  oflF. 

"  Q.  You  had  a  ticket  with  coupons  on,  did  you  ? 
A.    Yes,  sir. 

Q.    He  pulled  some  of  it  oflF,  did  he  ?  A.  Yes,  sir. 
Q.    You    haven't    that    ticket    with    you?    A. 
No,   sir." 

By  Mr.  Smith  :  "  C.  You  gave  it  to  your  lawyers, 
didn't  you?    A.     Yes,  sir." 

Mr.  Smith :     "  Well,  I  want  that  ticket  produced." 

By  Mr.  Silver:  ''Q.  You  say  the  conductor  left 
then?    A.     Yes,  sir. 

^'Q.  Well,  did  these  men  talk  any  after  the  con- 
ductor went  out?  A.  They  fooled  a  little  while  and 
then  vent  to  sleep. 

*'Q.  Was  anybody  else  in  the  car  then?  A.  I 
believe  not,  at  the  same  time ;  I  cannot  remember 
whether  anybody  else  was  in  the  car  then  ;  if  there  was 
anybody  in  the  car,  they  were  some  black  fellows  that 
belonged  to  the  train. 

"  Q.  You  say  there  were  some  black  fellows  in 
there?    A.     Yes,  sir. 

*'  Q,  What  sort  of  fellows  were  they  ;  what  made 
you  think  they  belonged  to  the  train  ?  A.  They  had 
lanterns  and  had  a  dress  on  like  the  train  fellows. 

*'  Q.  Were  they  away  when  this  talk  was  going 
on  ?    A.     I  cannot  remember  if  they  were  or  not. 

*'$.  After  the  conductor  went  out,  when  did  you 
see  him  again?  A.  I  cannot  remember  any  more 
whether  he  came  in  again  or  not.  I  remember  that  the 
train  stopped  in  about  an  hour  or  an  hour  and  a  half  at 
a  little  station,  and  then  another  man  came  and  sat 
behind  me,  and  then  the  conductor  came  in,  too,  and  he 
sat  there  by  that  man  right  behind  me,  and  then  the 
train  started  again. 

'*  Q.  What  occurred  there  between  the  conductor 
and  this  man  ;  what  did  they  say  ?    A.     As  soon  as  they 
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came  there,  they  were  in  there  about  one  minute,  when 
the  conductor  said  to  that  man,  ^  That  must  be  an  onery 
son  of  a  bitch,  he  ought  to  be  punished.' 

''Q.  Who  said  that?  A.  The  conductor.  And 
the  other  man  said  to  the  conductor,  *  Well,  can't  we 
punish  him,  haven't  you  got  any  straps?'  And  then 
the  conductor  said  again,  •  Yes,  I  have  got  straps,  we  will 
tie  him  and  throw  him  out  of  the  window,'  and  he  said 
he  had  a  good  place  to  throw  me  out,  and  the  other 
man  said,  '  Yes,  that  is  a  good  place  to  throw  him  out.' 

"C.  Well?  A.  Then  he  said,  *  I  suppose  he  has 
gof,  a  good  deal  of  money.' 

''Q.  Who  said  that!  A.  The  conductor.  I 
thought  they  were  after  the  money,  and  I  put  my  hand 
in- my  pocket  and  said,  *  Here  is  my  money  ; '  he  said  he 
did  not  want  it ;  I  said,  '  What  do  you  want  to  tie  me  for 
and  throw  me  out  of  the  window,  I  did  you  no  harm,'  and 
I  put  my  money  in  my  pocket  again,  and  then  the  con- 
ductor said  to  that  other  man,  '  We  will  get  his  money 
anyhow  after  we  get  him  tied  ; '  well  they  staid  there 
awhile  yet ;  then  both  got  up  and  each  went  out ;  one 
went  this  way  and  the  conductor  went  back  to  the  train, 
and  the  other  man  went  towards  the  engine,  and  I  felt 
sure  they  went  to  look  if  everything  was  all  right,  and 
were  coming  back  again  and  tie  me  and  throw  me  out  of 
the  window,  and  I  thought  it  would  be  better  for  me  to 
jump  and  save  my  life  than  it  would  be  to  be  tied  and 
thrown  out  of  the  window,  so  I  went  out  the  same  door 
the  conductor  went  out  and  I  got  on  the  lowest  step  and 
held  myself,  and  I  did  not  want  to  jump,  I  hated  it ; 
then  the  door  came  open  from  the  next  car  and  I 
thought  that  was  .the  conductor. 

''  Q.  That  is,  the  car  back  of  you?  A.  Yes,  sir; 
as  soon  as  the  door  went  open  I  jumped  out. 

^'Q.  How  did  you  jump?  A.  1  jumped  right 
straight  out. 

"C.  State  where  you  hurt  yourself?  A.  The 
train  run  right  this  way  over  my  ankle  (indicating), 
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and  of  course  everything  was  mashed  in  here,  and  the 
doctor  had  to  take  oflE  my  foot ;  of  course  everything 
was  mashed,  bones  and  all. 

"C.  Do  you  know  which  car  run  over  you! 
A.    No,  I  don' t  know  which  car  of  the  train. 

''$.  You  were  hurt  by  the  train?  A.  Yes,  sir, 
but  I  don't  know  which  car. 

"Q.  Did  you  get  up;  what  became  of  you  theni 
A.     I  laid  there. 

**  Q.  How  close  to  the  track?  A.  There  is  a  bank 
there. 

"Q.  What  side  of  the  track  did  you  jump  on, 
north  or  south?  A.  The  bank  side,  the  right-hand 
side  as  you  go  down ;  not  on  the  river  side,  on  the  left- 
hand  side  as  you  go  west,  on  the  bank  side. 

**  Q.  How  close  do  you  say  you  were  to  the  track? 
A.     Two  and  a  half  feet. 

*'C.  What  sort  of  a  place  was  it?  A.  Nice  and 
hilly ;  it  was  a  nice  place,  woods  are  there ;  Mr.  Munger 
came  and  got  me ;  he  had  his  horse  there ;  he  came 
over  there  and  got  me. 

**Q.  Who  found  you  first?  A.  The  railrpad 
watchman. 

**  Q.  How  long  had  you  been  there  before  he  found 
you  ?  A.  I  cannot  tell  exactly ;  might  have  laid  there 
an  hour  and  three  quarters,  I  cannot  tell  exactly. 

** Q.    Were  you  suffering  much  pain?   A.   Yes,  sir. 

"  Q.  How  did  you  happen  to  get  away  from  there  ? 
A.  I  laid  there  and  seen  some  lights  on  the  other  side 
of  the  river ;  I  did  not  know  how  it  was  there  ;  I  could 
not  walk  and  I  hollered  like  everything  when  I  seen 
them  lights  on  the  other  side  of  the  river,  and  nobody 
came ;  all  at  once  I  seen  way  down  the  railroad  track,  I 
seen  a  light  coQie  up ;  I  wished  that  light  would  come 
up;  it  came  slowly,  slowly,  and  after  awhile  it  came 
nearer;  then  he  heard  me  suffering;  then  he  stopped 
and  looked  and  said,  'Don't  be  afraid,  just  come  here ;' 
he  said,  '  What  is  the  matter  ? '  " 
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By  Mr.  Silver :  "  Q.  You  went  away  from  there  ? 
A.    Yes,  sir. 

"  Q.     Who  took  you  away  ?     A,    Mr.  Munger. 

*'  Q.  How  did  he  happen  to  know  you  were  there  ? 
A.    The  watchman  told  him. 

"  Q.  Where  did  you  go  to  i  A.  To  Mr.  Munger 's 
house. 

''  Q.  What  time  was  it  when  you  got  there  1  A.  It 
was  night. 

''  Q.  What  did  they  do  with  you  there  ?  A.  They 
laid  me  on  the  floor. 

*'  Q.  State  whether  or  not  the  doctor  was  sent  for  i 
A,  Yes,  sir;  Mr.  Munger  went  to  town  and  got  Dr. 
Davison. 

''Q.  What  did  Dr.  Davison  do  to  you?  A.  He 
said  he  would  have  to  have  another  doctor. 

'^Q.  You  need  not  mind  what  he  said  to  you. 
What  did  he  do  to  you  finally,  to  your  leg?  A.  I 
don't  know;  I  cannot  remember  what  he  done  right 
away  ;  after  the  other  doctor  came,  he  cut  it  oflf. 

''Q.  Where  did  he  cut  it  oflf,  show  the  jury? 
A.     It  is  oflF  right  above  the  ankle. 

''Q.     Above  the  ankle?    A.     Yes,  sir. 

^*  Q.  How  long  were  you  confined  to  your  bed  with 
that  leg,  Mr.  Spohn?  how  long  were  you  at  Munger 's 
in  bed?  A.  I  was  in  bed  I  suppose  about  six  or  seven 
weeks,  it  may  have  been  eight. 

''$.  Who  attended  you,  what  doctors?  A.  Dr. 
Davison  and  Dr.  Elston. 

**Q.     Where  is  Mr.  Munger  now?    A.    He  is  dead. 

''  Q.  State  whether  or  not  he  testified  at  the  former 
trial  ?     A.     Yes,  sir ;  he  was  here. 

'^Q.  Where  have  you  been  living  since  you  got 
up?  A.  Pirst  I  lived  with  Mr.  Munger,  then  from 
Munger 's  I  went  to  George  Schrimpf  's,  and  from  there  I 
went  to  Hemmels'. 

''§.  How  long  have  you  been  at  HtjmmelsM 
A.     Over  six  years. 
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"Q.     Continuously?    A.     Yes,  sir. 

^^Q.  Wbat  did  you  do  there?  A.  Attended  to 
the  store. 

''  Q.  Did  you  suflFer  any  during  this  time?  A.  Yes, 
sir;  lots. 

"  Q,  Tell  the  jury  where  you  jumped  oflf  the  train 
and  why  you  jumped.  (Objected  to  by  defendant  as 
incompetent  and  irrelevant,  as  that  is  for  the  jury  to 
find ;  objection  overruled,  and  defendant  duly  excepted.) 
A,  They  wanted  to  throw  me  oflf,  and  I  thought  it 
would  be  better  for  me  to  jump  oflf  if  I  wanted  to  save 
my  life  ;  that  is  the  reason  I  jumped. 

''©.  Did  I  understand  you  to  say  that  the  con- 
ductor said  anything  to  the  other  passengers  ?  A.  The 
conductor  did  not  say  anything  to  them. 

'*  Q,     What  eflfect  did  that  have  on  you  ? '' 

Defendant's  counsel  objects;  question  withdrawn. 

"  Q.  When  did  you  first  get  frightened  ?  A.  When 
the  conductor  was  there  first  I  was  not  afraid  because  I 
knew  that  the  conductor  was  there  and  he  was  the  boss 
and  had  to  help  me,  and  when  the  conductor  helped 
them  then  I  was  afraid,  as  he  ought  to  help  me  seeing  I 
was  a  greenhorn ;  that  is  what  I  believed. 

*'Q.  State  if  you  had  been  drinking  any  that 
night?    A.    No,  sir. 

''  Q.  Where  had  you  been  last  drinking  anything? 
A.  I  was  drinking  last  at  Columbia ;  that  night  was 
the  last  time. 

''  Q.  Where  did  you  get  that  whiskey  that  you 
drank?    A.    In  Philadelphia. 

''Q.     How  much  did  you  get?    A.     About  a  pint. 

"  Q.    Who  gave  it  to  you  ?    A     A  woman. 

*'Q.  Who  was  the  woman  that  gave  it  to  you? 
A,  She  put  some  eggs  and  bread  and  meat  in  my  sack 
and  put  in  the  whiskey. 

"C-  Were  you  boarding  there?  A.  I  worked 
out  in  the  country,  and  when  I  came  in  we  stopped 
there. 
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"  Q.  Did  she  know  you  were  going  west  1  A.  Yes, 
sir ;  that  is  the  reason  she  gave  me  the  whiskey. 

"  Q.  What  became  of  that  whiskey  ?  A.  Well,  I 
drank  a  little  once  in  a  while,  and  when  I  came  to 
Columbus  we  stopped  twenty  minutes  and  I  went  in  and 
got  my  dinner  ;  I  was  tired  of  riding  then  and  I  staid 
over  night ;  when  I  came  through  Columbus  two  men 
were  unloading  coal,  and  I  asked  them,  I  did  not  want 
to  carry  it  any  more,  and  I  asked  them  if  they  did  not 
want  a  drink,  and  they  said  they  didn't  care  ;  so  I  took 
some  first  and  then  gave  them  the  bottle,  and  that  is 
the  last  drop  I  saw  since  I  came  to  Jefferson  City ;  I  did 
not  see  any  even. 

"C.  You  did  not  see  any  until  you  got  here? 
A.  No,  sir ;  I  did  not  drink  anything  more  except 
colfee  in  St.  Louis. 

^'Q.    That  was  in  Columbus,  Ohio?    A.    Yes,  sir. 

*'C.  After  you  left  that  town,  how  long  did  you 
travel  before  you  got  to  St.  Louis  i  A.  1  traveled  till 
evening. 

"  Q.  Late  In  the  evening?  A.  Yes,  sir ;  I  believe 
it  was  dark ;  I  know  it  was  late ;  it  was  supper  time. 

**Q.     Dark,  was  it?    A.     Yes,  sir. 

'*  Q.  Then  you  didn't  drink  all  that  day?  A.  I 
traveled  all  that  evening  and  stayed  over  night,  and  on 
the  next  day,  till  I  came  to  St.  Louis,  never  saw  a  drop. 

"  Q.  Then  you  did  not  have  a  drop  for  a  day  and 
a  half  or  more  ?    A.    No,  sir. 

"  Q.  Can  you  tell  whether  or  not  what  you  drank 
before  you  came  to  Columbus  made  you  drunk? 
A.    No,  sir. 

^'Q.  You  had  money,  had  you,  when  you  left? 
A.    Yes,  sir. 

''  Q.  How  much  did  you  have  ?  A.  I  had  eighty- 
five  dollars. 

"  Q.     When  ?    A.     When  I  came  to  Munger's. 

"^.  How  much  had  you  when  you  left  Philadel- 
phia before  you  bought  your  ticket?  A.  I  had  one 
hundred  and  one  dollars 
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^^Q.  How  much  did  you  pay  for  your  ticket? 
A.  I  paid  for  my  ticket,  I  am  not  sure,  twenty-four 
dollars  and  some  cents. 

*'^.  Did  you  buy  anything  else?  A.  A  watch 
and  chain  and  some  clothing. 

"Q.  Then  when  you  got  to  Munger's,  how  much 
had  you  left  ?    A.    Eighty-five  dollars    *    *    * 

"  Q.  Was  there  any  war  going  on  when  you  came 
to  this  country  ?    A.    No,  sir. 

*'C.  Any  war  going  on  in  the  old  country? 
A.    There  was  when  I  left. 

^^Q.  What  war  was  that?  A.  France  and  Ger- 
many. 

"C.  You  came  to  this  country  during  the  French 
and  German  war?    A.    Yes,  sir. 

*'^.  You  don't  know  when  that  was,  do  you,  what 
year?    A.   I  don't  know. 

*'  Q.  You  said  you  were  twenty- three  years  old, 
and  born  in  1847?    A.     Yes,  sir. 

"C.  You  have  not  settled  the  doctor's  bill  yet, 
have  you  ?    A.     ISTo,  sir. 

"  Q.    Why  haven't  you  i  A,  1  haven't  any  money. 

"  Q.  ,  You  owe  it  yet?    A.    Yes,  sir.'* 

CROSS-EXAMINATION. 

On  cross-examination,  plaintiff  detailed  his  travels 
from  his  birthplace  in  Germany  to  Philadelphia,  Penn- 
sylvania, and  then  testified  as  f oUowa  : 

By  Mr.  Smith:  ''  Q.  When  you  got  to  Philadel- 
phia, how  much  money  had  you?  A.  One  hundred 
and  one  dollars. 

"  Q.  You  said  you  had  a  hundred  and  one  dol- 
lars when  you  left  Jimmy  Rowe?  A.  I  might  have 
had  a  couple  of  dollars  more. 

**  Q.  You  bought  a  ticket  straight  through  from 
Philadelphia  to  Salina,  Kansas  ?    A.    Yes,  sir. 

*'  Q.     Straight  through  ?    A.    Yes,  sir. 
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"Q.  Straight  as  a  string  from  Philadelphia  to 
Kansas  ?    A.    Yes,  sir. 

^^Q.  And  you  rode  without  stopping  to  Colum- 
bus?   A.     Yes,  sir. 

^^Q.  When  you  got  to  Columbus  you  stopped! 
A.    Yes,  sir. 

''  Q.  Why  did  you  stop  at  Columbus?  A.  Because 
the  train  stopped,  and  it  took  twenty  minutes  for  din- 
ner. 

"  Q.  You  mean  twenty  cents  for  dinner  ?  A.  No, 
it  stopped  twenty  minutes  for  dinner. 

*' ^.  Then  you  left  the  train  at  Columbus! 
A.     Yes,  sir. 

*'^.  You  left  at  dinner  time,  and  the  train  went 
on  without  you  ?    A.     Yes,  sir. 

•^  Q.    You  took  your  carpet  sack  ?    A.    Yes,  sir. 

"^.  You  took  your  dinner  and  then  leisurely 
strayed  around  and  down  the  track,  you  said  ?  A.  I 
went  around  the  town  ;  yes,  sir. 

'*  Q.     To  what  place  ?    A.    Around  town. 

*'^.  Before  you  left  Philadelphia,  you  stayed  all 
night;  where  did  you  stay!  A.  They  called  him 
Toney. 

' '  Q.  Toney' s  wife  gave  you  the  whiskey  ?  A,  Yes, 
sir. 

'*  Q.  How  much  of  this  precious  liquor  was  there? 
-4..     I  didn'  t  pay*  anything. 

'  •  Q.    How  much  was  there  %    A.    A  pint,  I  suppose. 

'*C.     You  cannot  remember?    A.     No,  sir. 

"C.  You  are  a  merchant,  you  ought  to  know? 
A.     We  don't  sell  any  of  it  at  our  house. 

*'^.  You  don't  know,  then,  whether  that  was  a 
pint  or  a  quart  that  this  woman  put  in  your  carpet  bag? 
A,    No,  sir ;   she  put  some  eggs  and  meat  in  my  kit. 

'^  Q,  Where  did  she  put  the  whiskey  ?  A.  In  my 
overcoat. 

''Q.  Did  you  taste  it  on  the  way  to  Columbus? 
A.     Yes,  sir. 
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''  Q.    Was  it  good  ?    A.    It  was  good. 

''Q.    Tiptop?    A.    Yes,  sir. 

''  Q.  How  many  times  did  you  taste  it  on  the  way 
from  Philadelphia  to  Columbus?  A.  I  don't  know 
how  many  times,  but  I  know  it  was  good  liquor,  and  I 
got  a  good  dinner. 

^'  Q,  Did  you  say  you  did  not  taste  it  from  Phila- 
delphia to  Columbus  ?    A.     1  said  I  might. 

''  Q.  Was  it  the  kind  that  would  make  a  man  for- 
get ?    A.    Yes,  sir ;  in  seven  years. 

"^.  How  much  of  this  did  you  have  when  you 
reached  Columbus  ;  how  much  was  left  ?  A.  The  bottle 
was  half  or  three-quarters  full. 

"  Q.  Then  you  must  have  drunk  some  of  it  ?  ^.  I 
might. 

*'  Q.  When  you  got  out  at  Columbus,  you  say  you 
took  some  of  it  there  ?    A.    No,  sir. 

^'Q,  You  wandered  out,  then,  with  your  carpet 
sack  in  your  hand,  down  the  track,  until  you  met  some 
men  heaving  coal  ?    A.    Yes,  sir. 

'*C.  Then  you  took  a  drink  with  them,  didn't 
you  ?    A.    Yes,  sir. 

''  Q.  Then  you  did  drink  in  Columbus  ?  A.  That 
might  be.     *    *    * 

^' Q.  Had  you  any  liquor  on  the  cars  when  you 
started  from  this  little  station  on  the  cars  going  to  St. 
Louis ;  you  got  on  at  a  little  station  outside  of  Colum- 
bus? A.  I  don't  know  whether  there  was  a  station 
there  or  not. 

'*  Q.  State  when  you  left  Columbus ;  you  walked 
out  on  the  track  that  evening  until  you  came  to  a  little 
station,  and  there  you  inquired  for  a  place  to  stay  over 
night,  and  they  showed  you  a  place  ;  you  got  breakfast 
the  next  morning  and  then  got  on  the  train  and 
departed  for  St.  Louis ;  you  got  no  liquor  there,  did 
you?    A.    No,  sir. 

'*  Q.    You  had  none  with  you  ?    A.    No,  sir. 
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Q.  You  got  none  at  St.  Louis  ?  A.  No,  sir. 
^  Q.  How  was  it,  then,  that  you  came  to  tell  Dr. 
Davison  that  the  men  on  the  train  fell  out  with  you 
because  you  did  not  divide  your  liquor  with  them  ;  did 
he  not  testify  to  the  fact  at  the  former  trial  of  this  case, 
that  you  said  when  your  leg  was  injured,  that  the  rea- 
son the  boys  on  the  train  fell  out  with  you  was  because 
you  would  not  divide  your  liquor  with  them  ?  A.  Not 
as  I  ktfow  of. 

"  Q.  I  want  you  to  state  whether  you  did  or  not  f 
A.    No,  sir. 

*'C.  Ton  did  not  make  any  such  statement! 
A.    No,  sir ;  not  as  I  know. 

''Q.    Will  you  state  that  you  didn'tt  A.    I  didn't. 

*'  Q.  Coming  up  on  the  train,  then,  when  you  got 
on  the  train  at  the  station  outside  of  Columbus,  you 
presented  the  same  old  ticket  that  you  bought  in 
Philadelphia,  didn't  you?  A.  I  didn't  buy  any  in 
Philadelphia. 

"  Q.  You  said  awhile  ago  that  you  bought  a  ticket 
in  Philadelphia  for  Salina,  Kansas  ?    A,    Yes,  sir. 

"  Q.  You  got  off  at  Columbus  and  walked  to  the 
next  station,  and  there  got  on  a  different  train,  and  that 
you  rode  on  that  train  without  buying  another  ticket  1 
A.    Yes,  sir. 

^^Q.  It  was  the  same  ticket  that  you  had  when  you 
arrived  at  Columbus,  and  you  got  on  another  train  and 
they  let  you  travel  on  the  other  train  ;  you  got  no  lay- 
over ticket  i    A.    No,  sir ;  I  gave  him  that  ticket. 

"  Q.  The  conductor  did  not  know  that  you  were 
going  to  get  off  the  train  ?    A.    No,  sir. 

"  Q.  After  getting  off  and  you  got  a  good  dinner, 
you  felt  pretty  good,  and  thought  that  you  would  take 
a  walk  ?    A.    Yes,  sir. 

"  Q.  You  walked  out  to  the  next  station  and  staid 
there  all  night  1    A.     Yes,  sir. 

*^ Q.  The  next  morning  there  came  another  train! 
A.    Yes,  sir. 
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"  Q.    You  took  that  other  train  ?     A.    Yes,  sir. 

•*^.     And  rode  on  the  same  ticket?    A.     Yes,  sir. 

*'^.  And  when  you  got  to  St.  Louis  you  walked 
into  the  depot  and  presented  that  ticket  to  the  Missouri 
Pacific  porter,  who  stood  at  »the  car,  and  you  walked 
into  the  car  there  on  the  same  ticket  ?    A.     Yes,  sir. 

"  Q.  And  you  rode  from  St.  Louis  this  way  on  that 
old  ticket  that  you  bought  in  Philadelphia  1  A.  Yes, 
sir. 

*'  Q.  You  are  sure  there  can  be  no  mistake  about 
that?    A.    No,  sir. 

*'  Q.  What  time  in  the  evening  was  it,  did  you 
say,  that  you  left  St.  Louis?  -4..  I  can't  tell  exactly 
what  time  it  was ;  I  knowed  it  had  to  start  at  nine, 
but  I  don't  know  what  time  it  did  start. 

^^Q.  Do  you  know  what  time  you  got  to  St.  Louis? 
What  was  the  use  of  that  watch  ?  A.  I  looked  at  the 
watch  once  in  awhile,  but  I  don't  remember  the  time. 

"  Q.     Was  it  sundown  ?    A.    Yes,  sir. 

**  (2.     It  was  about  dark  ?    A.     Yes,  sir. 

"^.  How  long  do  you  think  you  remained  in  St. 
Louis  ?    -4..     I  don't  remember  now. 

**Q.  As  much  as  half  an  hour?  A.  I  don't 
remember  how  long ;  I  guess  about  half  an  hour. 

"Q.  And  you  then  presented  your  ticket  to  this 
porter,  and  he  showed  you  into  the  car,  and  you  think 
the  car  you  went  in  was  pretty  far  forward  ?  A.  Yes, 
sir. 

"  Q.  Was  it  next  to  the  baggage  car  ?  A.  I  can- 
not tell. 

^'Q.  What  day  of  the  week  was  that  ?  A.  I  can- 
not tell  that. 

*'Q.  You  don't  know  what  day  of  .the  week! 
A.    No,  sir. 

*'  Q.  When  you  entered  the  train  who  did  you  say 
you  saw  i    A.    I  seen  three  fellows. 

"  Q.  White  fellows,  or  black  fellows  ?  A.  White 
fellows. 
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''Q.    Young,  or  old  ?    A.     Middle-aged. 

"  Q.    Did  you  look  in  their  faces  ?    A.    Yes,  sir. 

*'^.  Were  they  old  men,  or  young?  A.  Not  so 
very  old. 

/'  Q.  That  is  very  indefinite.  A.  The  oldest  was 
about  twenty-six  or  twenty-eight. 

^^Q.  Were  they  well-dressed  men,  or  shabby-look- 
ing fellows  ?    A.    Nothing  extra. 

^^Q.  Did  they  look  like  robbers?  A.  No,  sir;  I 
don't  know. 

^ '  Q.  Were  they  dangerous-looking  ?  A,  Not  dan- 
gerous. 

''  Q.  Were  they  not  pleasant-looking  men ;  were 
they  not  laughing  and  talking?  A.  They  did  not 
laugh  when  I  came  in. 

"  Q,    Did  you  say  you  saw  them  ?    A.    Yes,  sir. 

**(2-  Were  they  not  pleasant-looking  men? 
A.  They  were  dressed  middling,  not  so  fine,  and  not  so 
common. 

"  Q.  Didn't  you  say,  on  one  occasion,  they  looked 
like  drummers?  A.  I  did  not  know  anything  like 
drummers  then. 

*'  Q.  You  have  learned  something  since  you  have 
come  out  here,  on  the  drummer  question  ?    A.    Yes,  sir. 

*'  Q.    They  were  decent-looking  men  ?    A.     Yes,  sir. 

"Q.     There  were   three  of    them?    A.     Yes,   sir. 

*'  Q.  Did  they  sit  before  or  behind  you  ?  A.  They 
sat  behind  me,  on  the  left-hand  side. 

"Q.     Diagonally  behind  you?    A.  Yes,  sir. 

"^.  How  many  seats  back  of  you?  A.  About 
three  or  four,  I  guess  ;  maybe  five. 

'*  Q,  And  you  entered  into  conversation  with 
them  ?  A. .  I  did  not  say  a  word  to  them ;  I  gave  them 
no  answer. 

''Q.     You  did  not  talk  with  them?    A.    No,  sir. 

'•^.  Didn't  they  have  a  drink  of  whiskey? 
A.     No,  sir. 
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'*^.  Didn't  you  divide  with  them?  A.  No,  sir; 
I  didn't  have  a  drop. 

''^.  Didn't  they  offer  you  whiskey,  and  didn't 
you  take  it  ?    A.    No,  sir. 

•'^.  Didn't  you  have  whiskey,  and  drink  it,  and 
never  offer  them  any  ?    A.    No,  sir. 

*'C.     You  are  positive  about  that?    A.    Yes,  sir. 

*'^.  You  had  no  conversation  with  these  people 
whatever?    A.    No,  sir. 

"  Q.    Did  not  open  your  mouth  ?    A.    No,  sir. 

"Q.  Never  told  him  where  you  were  going! 
A.    No,  sir. 

"  Q»    What  your  business  was  ?    A.    No,  sir. 

"  ^.  I  understand  you  to  say  that  you  never  opened 
your  mouth  from  the  time  you  entered  that  car  till  you 
got  to  the  point  where  you  jumped  off  ?  A.  Yes,  sir,  I 
did ;  I  spoke  to  the  conductor ;  I  said,  '  There  is  my 
money,  if  you  want  it;'  he  said,  *Put  away  your 
money,  I  don't  want  it ;'  the  conductor  said,  '  I  suppose 
he  has  got  a  good  bit  of  money,'  and  so  I  put  my  hand 
in  my  pocket,  and  handed  him  the  money. 

'*^.  You  handed  that  money  to  the  conductor? 
A.  Yes,  sir ;  and  then  he  said,  '  Keep  your  money,  I 
don't  want  it ;  put  it  in  your  pocket.' 

'^  Q.  And  then  you  said  what  ?  A.  I  said,  '  What 
do  you  want  to  tie  me  for  ?  what  do  you  want  to  throw 
me  out  of  the  window  for  ?  I  never  done  you  any  harm  ; ' 
and  he  said  it  was  all  right,  and  I  sat  down  and  put  my 
money  in  my  pocket,  and  then  the  conductor  said, 
*  We  will  get  his  money  anyhow.' 

"  Q.  How  far  were  they  sitting  behind  you  ? 
A.     The  next  seat. 

*'  Q.  That  was  after  you  sat  down  ?  A.  Yes,  sir  ; 
they  said  that  after  I  sat  down. 

*'Q.  What  were  those  other  gentlemen  doing? 
A.  They  were  asleep ;  they  looked  as  if  they  were 
asleep. 
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^*Q.    A  cat  nap  ?    A.    Yes,  sir. 

"  Q.  How  far  were  they  sitting  from  the  conductor 
and  the  other  man  you  spoke  of?  A.  Two  or  three 
seats. 

''  Q.  When  you  offered  the  conductor  your  money, 
as  you  stated,  these  three  men  seemed  to  be  asleep! 
A.    Yes,  sir. 

"  Q.    They  appeared  to  be  asleep  ?    A.    Yes,  sir. 

**  Q.  They  said  nothing  ?  A.  No,  sir ;  not  at  that 
time. 

**  Q.    Nor  did  they  look  up  ?    A.    No,  sir. 

''^.  Then,  after  this  conversation  took  place,  the 
conductor  went  out  ?    A.    Yes,  sir. 

"  Q.  Which  way  did  the  conductor  go  ?  A.  Back 
towards  the  train,  and  the  other  man  went  towards  the 
engine. 

*'  Q.  The  conductor  went  to  the  rear,  in  the  direc- 
tion of  St.  Louis  ?    A.     Yes,  sir. 

*'  Q.  And  the  other  man  went  in  the  Kansas  direc- 
tion?    A.    Yes,  sir. 

"  Q.  What  were  these  three  men  doing  ?  A.  They 
were  still  asleep. 

"C-  When  you  got  up  to  go  out  were  they  still 
asleep?    A.    Yes,  sir. 

*'  Q.    What  did  you  say  to  them  f    A.    Nothing. 

"(2.  These  three  same  young  men  that  you  saw 
come  on  at  St.  Louis  ?    A.    Yes,  sir. 

' '  Q.  Did  anybody  else  come  into  the  car  ?  A.  No, 
sir. 

*'  Q.    Had  anybody  gone  out?    A.    No,  sir. 

*'  Q,  There  were  only  eight  men  in  there  ?  A.  Yes, 
sir ;  only  eight  men  there. 

^'Q.  This  man  that  came  with  the  conductor,  he 
came  on  this  side  of  St.  Louis,  did  he  ?    A.    This  side. 

*'  Q.  He  didn't  get  on  at  St.  Louis  ?  A.  I  don't 
know  whether  he  did  or  not ;  maybe  he  was  in  another 
car. 
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"  Q.  You  stated  that  this  other  man  got  on  at  a 
little  station  this  side  of  St.  Louis  ?    A.    Yes,  sir. 

"C-  How  many  hours  had  you  been  from  St. 
Louis  when  he  got  on  ?    A.    About  an  hour. 

'*^.  Did  you  notice  the  Osage  river  when  you 
crossed  it?    A.    I  don't  remember  any  river. 

'*  Q.    Did  you  see  it  that  night  ?    A.    I  saw  water. 

"  Q.  Did  you  see  what  you  know  to  be  the  Osage 
river  that  night;  do  you  remember?  A.  No,  sir;  I 
don't. 

*'  Q.  Did  you  start  to  get  off  as  soon  as  you 
crossed  the  bridge?  A.  I  cannot  tell  whether  I 
started  before  or  after. 

"  Q.  Do  you  mean  to  say  that  when  you  went  out 
yourself  and  followed  the  conductor  out,  that  there 
was  only  these  three  in  the  car  left  ?  A.  That  might 
be  except  those  black  fellows. 

*'  Q.  Will  you  state  the  black  fellow  was  not 
there?  A.  I  cannot  swear  whether  he  was  there  or 
not. 

"  Q.  You  went  out  and  said  nothing  to  anybody 
when  you  went  out  ?    A.    No,  sir. 

'*C.  You  said  nothing  when  you  went  out  and 
stood  on  the  platform  ?    A.    No,  sir. 

*'  Q.  How  long  did  you  stand  there  ?  A.  I  might 
have  stood  there  ten  minutes,  probably. 

^^Q.  Do  you  think  you  stood  there  that  long  ;  was 
it  as  much  as  fifteen  minutes  ?    A.    No,  sir. 

"  Q.  Was  it  as  short  a  time  as  ten  minutes  ?  A. 
I  cannot  tell  you. 

' '  Q.  What  is  your  recollection  ?  A.  I  might  have 
been  five,  and  maybe  ten,  and  maybe  only  four. 

"  Q.     You  staid  there  some  time  ?    A.    Yes,  sir. 

"  Q.  And  then  you  saw  somebody  coming  out  of 
the  next  car ;  saw  somebody  coming  to  the  door  in  the 
next  car  ?    A.    Yes,  sir. 

*'  Q.    Did  he  open  the  door  ?    A.     Yes,  sir. 

*'  Q.    Did  he  have  a  lantern  ?    A.    No,  sir. 
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"  Q.  You  didn't  know  whether  it  was  the  con- 
ductor or  not  ?    A.     No,  sir. 

*'  Q.    You  didn't  wait  to  see'?    A.    No,  sir. 

*'  Q.  You  just  concluded  it  was  the  conductor,  and 
you  are  sure  now  you  did  not  see  who  it  was  ?  A.  No, 
sir. 

"C.  You  don't  know  whether  it  was  the  black 
porter,  the  conductor  or  a  passenger  ?     A.    No,  sir. 

^^Q.  You  saw  no  lantern?  A.  No,  sir;  as  soon 
as  the  door  went  open  I  jumped  out. 

*'  Q.  Had  the  conductor  been  carrying  a  lantern 
that  night  1    A.    Yes,  sir. 

*'^.  You  state  then  that  you  did  not  know  who 
the  person  was  that  opened  the  door,  and  whether  it 
was  the  conductor,  whether  it  was  the  porter,  or 
whether  it  was  a  passenger ;  you  could  not  see  who  it 
was  1  A.  No,  sir ;  I  did  not  see,  but  I  thought  it  was 
the  conductor. 

^'  Q.     You  just  thought  so  1    A.    Yes,  sir. 

^'  Q.  There  is  no  mistake  about  that  ?  A.  No, 
sir. 

**  ^.  On  opening  the  door,  you  were  standing  on 
the  steps  ?    A.    Yes,  sir. 

'*  Q.  How  many  steps  were  there  on  that  platform  ? 
A.    Two  steps. 

''  Q.    Two  or  three  ?    A.    Yes,  sir. 

^'Q.  Prom  this  lov/est  step  you  leaped  straight 
out  'i  A.  I  jumped  straight  out  from  the  steps  as  soon 
as  that  door  went  open. 

"  Q.  You  leaped  with  all  your  might  didn't  you  ? 
A.     I  know  I  jumped  out. 

*'  C.  At  that  time  how  old  were  you  1  A.  About 
twenty-three  when  I  came  to  this  country. 

"  Q.  How  old  were  you  when  you  made  this  jump, 
this  leap?    A.    Thirty-five  years. 

''  Q.    You  were  in  good  health  ?    A     Yes,  sir. 

"^.  You  were  not  crippled  or  lame  then!  A. 
No,  sir. 
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''  Q.  You  had  all  your  limbs  and  was  able  to  move 
yourself  ?    A.    Yes,  sir. 

*'  C.  In  that  condition  you  jumped  oflft  he  plat- 
form ?    A.    Yes,  sir. 

^^  Q.  How  much  was  your  weight  then?  A.  I 
can't  tell. 

"  Q.  Weren't  you  ever  weighed  in  your  life?  A. 
I  was,  but  I  don't  know  whether  I  was  weighed  before 
that. 

*'$.  Were  you  weighed  before  in  your  life,  and  if 
so,  how  much  did  you  weigh  1  A.  I  cannot  remember 
exactly. 

"C.  About  how  much?  A.  About  forty-five  or 
fifty  pounds,  I  cannot  swear  to  it. 

^^Q.  You  weighed  yourself  since  theni  A.  I 
sometimes  weighed  fifty,  I  mean  about  one  hundred 
and  fifty^  and  sometimes  one  hundred  and  fifty-five. 

^*  Q.    You  were  then  as  large  as  now  ?   A.  Yes,  sir. 

"  Q.  You  were  in  good  health,  and  weighed  about 
one  hundred  and  fifty-five  pounds  ?  A.  Yes,  sir  ;  well 
I  don't  know  whether  I  weighed  one  hundred  and  fifty- 
five  pounds  or  not. 

"Q.  In  that  neighborhood?  A.  Prom  one 
hundred  and  forty  to  one  hundred  and  fifty. 

"  Q.  Did  you  go  to  sleep  coming  up  on  the  train  ? 
A,     From  St.  Louis  to  here. 

"  Q.  Did  you  go  to  sleep  in  coming  from  St.  Louis 
to  the  place  where  you  jumped  oflf  ?    A,    No,  sir. 

*'  Q.    Never  went  to  sleep  ?    A.    No,  sir. 

"  Q.    Never  nodded  ?    A.    No,  sir. 

*'  Q.    Never  spoke  a  word  ?    A.    No,  sir. 

^^Q.  Other  people  slept?  A.  Those  three  men 
slept. 

"  Q.     And  the  porter?    A.    Yes,  sir. 

''  Q.     Didn't  the  conductor  nod  ?    A.     No,  sir. 

*'  Q.    Didn't  the  other  man  sleep  ?    A.    No,  sir. 

"  Q.  You  slept  none  at  all  ?  A.  No,  sir ;  not 
from  St.  Louis  to  here,  I  did  not  sleep. 
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''  Q.  What  business  do  you  say  you  are  engaged 
in  now  t    A.     Work  in  a  store. 

**  Q.    And  have  been  for  six  years!    A.    Yes,  sir. 

^^Q.    Do  you  get  any  wages*?    A.    Yes,  sir. 

''Q.  What?  A.  First  I  got  eight  dollars  a  month, 
and  then  twelve,  and  now  I  get  fifteen. 

''Q.    And  found?    A.    Yes,  sir. 

"  Q.  Now,  Mr.  Spohn,  when  you  jumped  oflP  the 
train,  you  say  you  jumped  oflf,  what  part  of  your  per- 
son struck  the  ground  first  t    A.   1  cannot  tell  that. 

"  ^.  Do  you  believe  you  hit  on  your  feet?  A.  I 
cannot  tell. 

'*  Q.  What  is  your  impression  ?  A.  I  don't  know 
whether  it  was  on  my  head  or  feet. 

*  *  Q.  Did  you  receive  any  bruises  or  hurts  anywhere 
except  on  the  feet  ?    A.   I  had  a  little  bruise  on  the  head. 

**  Q.  Whereabouts?  A.  A  little  piece  of  the  skin 
was  torn  oflf. 

*'  Q.  How  big  a  piece  ?  A.   Just  a  little. 

^'Q.   No  bruises?  A.   The  skin  was  oflf. 

'*  Q.  No  bruises  on  your  arm  or  on  your  body  I  A. 
Not  that  I  know. 

^'Q.   None  on  your  hips  ?  A.  No,  sir. 

'  Q.   None  on  your  chest  ?   A.   No,  sir. 
Q.   You  didn't  discover  any?  A.   No,  sir. 

"  Q.  Afterwards  you  found  there  was  a  little  bruise 
on  the  top  of  your  head  ?  A.    Yes,  sir. 

*•  Q.  There  was  a  little  patch  of  skin  oflf  I  A.  That 
is  all,  it  bled  a  little. 

*'^.  That  was  the  only  bruise  or  hurt  you  had? 
A.  That  is  all  I  know  of. 

^^Q.  When  you  jumped  you  struck  the  ground, 
how  far  do  you  think  from  the  track  ?  A.  When  I  laid 
there  I  was  away  about  two  and  one-half  feet  from  the 
track. 

'*  Q.  How  was  the  train  running,  as  to  speed  I  A. 
Towards  Kansas  City. 

**  Q.    1  mean  how  fast  ?  A.  1  don't  know  how  fast 
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^^Q.  Was  it  going  fast?  A.  Looked  as  if  it  was 
going  fast. 

**  Q.  Didn't  you  testify  before  that  it  was  running 
like  the  dickens  ?  A.  It  was  running  like  the  dickens, 
I  don't  know  how  fast  that  is. 

"  Q.  What  do  you  mean  by  running  like  the  dick- 
ens ?    A.    They  ran  fast. 

"  Q.  How  fast  ?  A.  I  cannot  tell  how  many  miles 
an  hour. 

^'Q.    Well,  it  was  usually  fast?    A.    Yes,  sir. 

"  Q.    You  know  it  was  fast  ?    A.    Yes,  sir. 

"  Q.  You  could  see  from  the  way  objects  passed 
you,  you  could  see  that  it  was  going  like  the  dickens  ? 
A.    Yes,  sir. 

**^.  With  that  knowledge  you  jumped  off?  A. 
Yes,  sir. 

*'  Q.  Did  you  see  any  bluffs  along  there  f  A.  When 
I  jumped  out  first  I  didn't  see  any. 

"  Q.  You  staid  there,  now,  as  I  understand  you,  on 
that  platform  with  your  face  to  the  bank  and  you  saw 
the  bluflfs  along  there  ?  A.  Yes,  sir. 

*'  Q.    And  you  could  see  them  plainly  ?  A.  Yes,  sir. 

"  Q.  Didn't  you  turn  your  face  around  to  see  what 
was  behind  you  t    A.   I  don't  know. 

"C.  You  saw  the  bluflf  there  and  rough  country? 
A.    Yes,  sir. 

**C-  You  waited,  didn't  you,  till  you  came  to  this 
very  nice  spot  of  ground  to  jump?    A.    I  don't  know. 

"  Q.  You  say  there  was  no  bank  there  ?  A.  No,  sir. 

"  Q.  You  say  there  was  no  bluflf  i  A.  1  say  there 
was  no  bluflf  there  ;  I  saw  woods. 

''Q.  That  is  what  made  you  jump  oflf?  A.  The 
woods  did  not  make  me  jump  off. 

"  C«  As  soon  as  the  door  opened,  you  went  off  ? 
A.   Yes,  sir. 

"  Q.  The  train  was  going  very  fast,  and  you  heard 
the  door  open,  didn't  see  the  man  ?  A.  No,  sir;  as  soon 
as  the  door  opened,  I  went  out. 
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''  Q.  You  did  not  see  the  man  at  all  1    A.   No,  sir. 

*'  Q.  You  simply  heard  the  door  open  ?  A.  Yes,  sir. 

**  Q,  You  cannot  remember,  you  did  not  notice 
whether  there  was  anybody  in  the  car  or  not  ?  A.  No, 
sir ;  I  cannot  remember. 

*'  Q.  And  when  you  heard  the  door  open,  without 
seeing  who  it  was  you  made  your  leap  ?   A.   Yes,  sir. 

"C.  You  were  standing  down  there  on  the  plat: 
form,  with  your  hands  out  ?  A.  I  did  not  swear  whether 
I  had  both  or  not. 

^^  Q.  You  were  standing  in  this  position  (indicat- 
ing )  with  your  back  to  the  river,  and  your  right  hand 
towards  the  locomotive  1    A.    Yes,  sir. 

''  Q.  Did  you  hold  on  with  this  hand,  or  both  f  A, 
I  don't  know  which  one ;  it  may  have  been  both. 

"  ^.  You  had  your  back  toward  the  train?  A. 
Yes,  sir. 

^'  Q.  And  the  conductor  was  in  the  car  on  the  left 
of  you  ?  A.   Yes,  sir. 

"C.  And  as  soon  as  you  saw  the  door  open,  you 
gave  a  jump  without  knowing  who  it  was  coming 
through?    A.    Yes,  sir. 

'^  Q.  You  say,  then,  when  you  reached,  the  ground, 
you  didn't  know  whether  you  laid  right  still  or  rolled 
over  ?  A.  1  cannot  tell  whether  I  rolled  over ;  I  laid 
there  and  seen  the  lights  across  the  river. 

*'  Q.  But  when  you  struck  the  ground  did  you  roll 
over  ?    A.   I  cannot  tell  anything  about  it. 

"  Q.  You  cannpt  tell  whether  you  lit  on  the  back 
of  your  head  or  side,  you  don't  know  ?    A.   No,  sir. 

*'^.  You  don't  know  what  car  went  over  you? 
A.   No,  sir. 

^^Q.  Or  how  many  cars  passed  by  you ;  whether  it 
was  one,  two  or  three  ?  A.   No,  sir." 

REDIRECT  EXAMINATION  BY  MR.  SILVER. 

*'$.  Is  this  your  iirst  trip  in  this  country?  jOl. 
First  trip. 
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*'  Q.    First  trip  west  of  Pennsylvania?   A.  Yes,  sir. 

"  Q.  While  you  were  lying  on  that  bank  didn't  any 
trains  of  cars  go  by  ?    A,   Yes,  sir  ;  one. 

"  Q.  Which  way  was  it  going  ?  A.  It  was  coming 
to  Jefferson  City. 

"Q.  Y'ou  are  certain  there  was  a  train?  A.  Yes, 
sir  ;  because  the  watchman  came  to  me  and  said,  '  You 
wait  a  little  bit,  the  train  will  come  right  away  ; '  and  in 
five  or  ten  minutes  the  train  comes,  and  after  the  train 
passed — 

"  Q.   The  train  did  come  ?    A.   Yes,  sir. 

"  Q.  You  don't  know  which  way  it  went  ?  A.  No, 
sir. 

'*  Q.  How  many  feet  were  you  from  the  track  ?  A. 
About  two  to  two  and  a  half  feet."     *    *    * 

By  Mr.  Silver:  '*§.  You  testified  how  many 
times  before  this  trial  ?    A.     This  is  the  third  time. 

**  Q.    Did  you  ever  hear  of  Jesse  James  ?    A.   Yes, 


sir. 
sir. 


^^Q,    You  say  you  have  heard  of  him?    A.    Yes, 


ii  i 


'  Q.  Had  you  heard  of  him  before  you  came  west  ? 
A.  Yes,  sir ;  I  heard  he  was  mean  peoples,  full  of 
tricks  and  they  never  could  catch  him." 

By  Mr.  Smith :  "  $.  You  said  you  heard  of  him 
before  you  came  out  to  Missouri  ?  A.  I  heard  of  him 
in  Philadelphia. 

*'^.  Were  you  afraid  of  him  when  you  were  in 
Philadelphia  ;  you  heard  of  him  in  Philadelphia,  and 
when  you  came  to  Missouri  you  were  thinking  about  it? 
A.     I  don't  know  if  I  did  or  not. 

"  Q.  Didn't  you  think  about  it  that  night  ?  A.  I 
might  have. 

"  Q.  What  do  you  say,  I  don't  care  how  you  fix 
it  ?  A.  I  cannot  swear  whether  I  thought  of  him  or  not. 

"^.  You  thought  of  him  when  you  were  on  the 
road?  A.  I  say  I  don't  know  for  sure  whether  I 
thought  of  him  or  not. 
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"^.  What  is  your  impression  about  it;  what  is 
your  idea,  your  best  recollection  about  it;  is  it  your 
impression  or  best  recollection  that  you  did  or  did  not 
think  about  it  i  A.  It  I  did  think  about  it  I  cannot 
remember. 

"C.  Where  did  you  see  it,  in  a  German  paper  or 
an  American  paper,  or  did  somebody  tell  you  about  it  f 
A.     Somebody  told  me  about  it. 

'*  Q.  Was  it  before  you  came  to  the  United  States ! 
A.    I  was  here. 

''Q.    What  year?    A.    I  cannot  tell. 

**  Q.    Where  were  you  living  ?    A.    Philadelphia. 

''Q.    Who  told  you?    A.     Somebody. 

''Q.  What  did  they  tell  you?  A.  That  they 
were  bad  peoples  because  they  did  lots  of  tricks  ;  those 
boys  is  bad  fellows ;  that  is  what  they  said. 

**  Q.   The  boys  that  Mr.  Silver  means  ?   A.   Yes,  sir. 

^^Q.  But  you  cannot  recollect  the  same  nowt 
A.    No,  sir  ;  I  cannot. 

"  Q.  That  is  what  they  told  you  in  Philadelphia! 
A.    Yes,  sir  ;  that  those  Johnson  boys  were  bad  fellows. 

"©.  And  you  were  afraid  of  the  Johnson  boys 
when  you  came  from  Philadelphia  ?    A.    Yes,  sir. 

'*©.  Which  was  it  that  you  heard,  did  you  hear 
the  Johnson  boys  or  the  James  boys  that  were  the  bad 
boys !    A.    The  James  boys. 

*'^.  Now,  if  you  heard  the  name  of  the  man, 
would  you  recollect  that?  A.  No,  sir;  we  were  sit- 
ting around  a  table  and  we  had  a  talk  together ;  they 
did  not  say  it  to  me. 

**  Q.  They  did  not  say  what  state  they  were  in  ? 
A.    They  went  around  everywhere. 

"  Q.  When  you  left  Philadelphia,  did  you  think 
of  that  any  more  ?  A.  I  might  have  ;  I  cannot  remem- 
ber whether  I  did  or  not. 

"  Q.  You  expected  to  find  these  James  and  Johnson 
boys  as  much  in  one  state  as  another?  A.  I  didn't 
know  where  they  were. 
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*'  Q.  There  was  as  much  danger  in  Columbus  as  in 
Missouri  ?    A.    I  don't  know. 

*'  Q.  Were  you  afraid  of  them  when  you  were  on 
the  train  i  A.  I  was  afraid  of  those  fellows  and  the 
conductor. 

*'  Q.  Were  you  afraid  of  the  James  boys  on  the 
train  ?  A.  I  cannot  remember  whether  I  was  afraid  of 
the  James  boys  or  not. 

*'C-  You  can't  recollect  whether  you  thought  of 
the  James  boys  after  you  left  Philadelphia  or  not? 
A.    Not  for  certain  ;  no,  sir. 

"  Q.  How  wide  was  the  ground,  the  surface  of  the 
ground,  from  the  end  of  the  track  to  where  the  decline 
went  oflf,  where  it  went  down  like  a  hill,  where  you 
were  lying  i    A.    Down  to  the  ditch  '< 

*'  Q.  Yes ;  where  it  comes  to  turn  over  the  hill 
from  where  you  laid  to  where  it  comes  to  a  slant? 
A.  I  know  what  you  mean,  still  I  cannot  tell  you  how 
far  it  was  down  to  the  river. 

*^  Q.  Suppose  this  is  the  place  where  you  were 
lying  when  hurt,  how  much  level  ground  was  there  out- 
side of  the  track  on  the  hill  ?  what  was  the  width  of  the 
ground  1  A.  Well,  it  may  have  been  two  feet  or  two 
and  a  half  feet  outside  of  the  track  to  where  the  hill 
went  down ;  maybe  it  was  only  one,  maybe  it  was 
three  ;  I  didn't  measure  it." 

By  Mr.  Silver :  "  §.  Tou  state  there  was  a  kind 
of  a  ditch  there  ?    A.    Yes,  sir." 

By  Mr.  Smith:  '*§.  Was  it  twelve  feet  down  to 
that  ditch  ?    A.    Not  as  I  know. 

**  Q.     Was  it  open  country?    A.     Yes,  sir 

*'  C-  3^0  you  suffer  any  pain  from  your  leg  now  ? 
A.     Yes,  sir." 

Defendant  objected  to  question ;  objection  sus- 
tained. At  defendant's  request,  the  court  excluded  all 
evidence  of  pain  and  suffering  since  the  injury  from  the 
consideration  of  the  jury. 
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Medical  testimony  was  then  given  of  the  nature  of 
plaintiff's  injuries.  It  tended  to  show  among  other 
things  that  his  left  foot  and  ankle  were  crushed,  and 
afterwards  amputation  was  performed  about  four  or  five 
inches  above  the  ankle.  The  physician  who  saw  him 
on  the  night  of  the  accident  testified  that  he  seemed  to 
be  unusually  excited  and  frightened,  and  that  he  did 
not  smell  liquor  in  his  breath. 

Mr.  Munger,  who  lived  near  the  place  of  the  acci- 
dent, testified  that  he  found  plaintiff  about  two  or 
three  o'clock,  a.  m.,  and  brought  the  doctors  to  him; 
that  he  was  found  about  three  miles  west  of  Ewing 
Station  and  about  a  mile  and  a  half  east  of  Jefferson 
City.  Witness  heard  the  call  of  a  trackman  about  a 
half  hour  after  he  saw  the  west-bound  train  pass,  and 
went  down  and  found  plaintiff.  It  had  been  raining 
hard  that  night  until  a  few  minutes  before  witness  saw 
the  train;  that  plaintiff's  clothes  were  not  wet  but 
there  were  some  mud  spots  upon  them. 

The  foregoing  was  the  substance  of  the  evidence  in 
chief  for  the  plaintiff,  upon  which  the  court  refused  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence, 
and  defendant  excepted. 

On  defendant's  part,  the  evidence  of  a  number  of 
witnesses  tended  to  contradict  that  given  for  plaintiff. 
Among  them  Mr.  Gallagher,  the  conductor  of  the  train, 
testified  fully  regarding  the  actions  of  plaintiff  oti  the 
night  of  the  accident.  His  evidence  went  to  show  that 
plaintiff  had  left  the  train  at  Ewing  Station.  He  stated 
that  before  that  time,  during  the  trip,  plaintiff  had  said 
( reaching  into  his  pocket )  that  he  would  give  all  he 
had  if  they  didn't  hurt  him.  He  thought  him  a 
''looney,"  and  told  a  friend  to  look  out  for  him.  He 
was  cross-examined  at  length.  Some  of  his  testimony 
will  be  referred  to  further  in  the  opinion. 

Expert  evidence  was  offered  on  the  same  side  tend- 
ing to  show  that,  if  plaintiff  had  jumped  off  the  train  in 
full  motion  as  alleged,  he  could  not  have  been  run  over, 
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and  would  probably  have  received  fatal  injuries  from 
the  force  of  contact  with  the  ground. 

After  the  defendant  closed,  plaintiff  offered  in 
rebuttal,  among  other  evidence,  the  testimony  of  two 
witnesses  to  conversations  with  Mr.  Gallagher  in  which 
the  latter  was  said  to  have  admitted  that  plaintiff  was 
scared  off  the  train  ;  that  parties  on'it  were  "codding" 
him  with  ''bugaboo  stories"  which  frightened  him,  and 
he  then  jumped  off.  These  conversations  of  Gallagher 
were  objected  to,  but  the  objections  were  overruled  and 
defendant  excepted. 

There  were  special  issues  submitted  to  the  jury  on 
which  findings  were  made,  but  they  need  not  be  recited. 

After  the  usual  motions  for  new  trial  and  in  arrest 
and  saving  of  exceptions,  the  defendant  took  this 
appeal. 

TTios.  J.  PortiSy  J.  L.  Smith  and  F.  M,  Brown  for 
appellant. 

( 1 )  The  petition  does  not  state  a  cauise  of  action. 
While  V.  Maxey^  64  Mo.  652.  (2)  The  demurrer  to 
the  evidence  adduced  by  plaintiff  should  have  been 
sustained.  Spohn  v.  Railroad^  87  Mo.  74.  Conceding 
the  truth  of  the  facts  as  stated  by  plaintiff  the  demurrer 
should  have  been  sustained,  because  plaintiff's  leaping 
from  the  train  was  not  the  natural,  usual  and  probable 
consequence  of  the  fault  charged.  Putnam  v.  Hail- 
road,  65  N.  Y.  108 ;  Henry  v.  Bailroad,  76  Mo.  288 ; 
Haley  v.  Railroad,  21  la.  16  ;  McOrew  v.  Stone,  63  Pa. 
St.  463.  ( 3 )  The  court  erred  in  admitting  the  testi- 
mony of  the  witnesses  McCarty  and  Meyers.  Smith  v. 
Railroad,  91  Mo.  68  ;  City  v.  Raynard,  80  Mo,  189 ; 
Adams  v.  Railroad,  74  Mo.  654 ;  Scovill  v.  Olasnei\ 
79  Mo.  455;  Aldridge  v.  Furnace  Co.,  78  Mo.  559; 
McDermolt  v.  Railroad,  74  Mo.  664;  0^  Bryan  v. 
Kinney,  74  Mo.  126;  Bank  v.  Murdoch,  62  Mo.  76. 
(4)    Plaintiff  should  not  have  been  allowed  to  tell  the 
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jury  *'wliy,  and  for  what  reason,  he  jumped  from  the 
train."  It  was  a  question  for  the  jury.  White  v. 
Maxey^  64  Mo.  562 ;  State  v.  Downs^  91  Mo.  21. 
(5)  PJaintiflf's  instructions  numbered  2  and  3  are  in 
conflict  with  those  numbered  7  and  10  given  for  the 
defendant.  Frederick  p.  Allgaier^  88  Mo.  598.  (6) 
Instruction  numbei*ed  10,  given  for  the  plaintiff,  is  erro- 
neous and  is  in  conflict  with  number  3  given  for  the 
defendant.  (7)  The  verdict  is  so  at  variance  with 
common  sense,  and  so  opposed  to  the  weight  of  evidence, 
that  it  should  not  be  permitted  to  stand.  SpoJtn  v. 
Railroad,  87  Mo.  74 ;  Herring  v.  Railroad^  57  111.  59 ; 
Reid  V.  Ins.  Co.,  58  Mo.  429 ;  Campbell  v.  Hoody  6  Mo. 
218;  Carroll  v.  Paul,  16  Mo.  240;  Baker  v.  Stone- 
hrakefs  AdmSr,  36  Mo.  345;  Price  v.  Boans,49Mo. 
396. 

Edwin  Silver,  John  R.  Walker  and  Edwards  <fe 
Davison  for  respondent. 

( 1  )  The  petition  states  a  cause  of  action.  This 
was  so  held  when  the  cause  was  here  before.  Spohn  v. 
Railroad,  87  Mo.  74.  (2)  The  demurrer  to  the  plain- 
tiff's evidence  was  rightly  overruled.  The  evidence 
makes  out  a  much  stronger  case  for  plaintiff  than  was 
contained  in  the  first  record  in  this  court.  His  testi- 
mony has  been  abundantly  corroborated.  See  argu- 
ment, supra.  ( 3 )  There  was  no  error  in  admitting  the 
evidence  of  witnesses  McCarty  and  Meyer :  First 
The  foundation  for  same  was  sufficiently  laid.  Second. 
The  evidence  as  shown  by  the  record  was  offered  only 
for  the  purpose  of^impeaching  Gallagher  and  was  there- 
fore competent.  Citation  of  authority  is  hardly  neces- 
sary to  sustain  this  proposition.  1  Greenl.  Ev.,  sec. 
462.  (4)  The  testimony  of  the  witness  Miller  was 
objected  to  only  on  the  ground  that  the  record  testimony 
of  Gallagher  was  not  produced.  There  was  no  evidence 
upon    which  to  predicate  this  objection,   and  it  was 
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rightly  overruled.  Besides  the  evidence  was  competent 
as  impeaching  testimony.  ( 5*)  The  answer  to  the 
question,  why  plaintiff  jumped  from  the  train,  was  com- 
petent. First.  It  went  to  the  very  marrow  of  the 
case,  and  the  question  and  the  answer  were  entirely 
proper.  The  cases  of  White  v.  Maxey,  64  Mo.  652,  and 
State  V.  Downs,  91  Mo.  19,  are  not  applicable.  Second. 
Besides  defendant  made  no  specific  objection  to  the 
evidence.  (6)  The  testimony  of  Wm.  Vogdt  was 
competent.  It  was  in  rebuttal  of  defendant's  evidence 
given  by  the  witness  Morris  and  Donnan,  Besides  no 
objection  was  made  or  exception  saved  to  its  admission. 
( 7 )  As  to  the  special  issues  :  First.  Those  submitted 
to  the  jury  properly  presented  all  the  material  issues 
of  the  case.  Second.  Even  if  the  court  committed  any 
error  as  to  same,  the  matter  will  not  now  be  reviewed, 
since  the  repeal  of  the  law  providing  for  them.  Hazell 
^.  Bank,  95  Mo.  60 ;  Wayne  County  v.  Railroad,  65 
Mo.  77.  Third.  It  was  not  fatal  to  the  special  findings 
that  same  were  not  signed  by  the  foreman  of  the  jury. 
Berry  v.  Pusey,  80  Ky.  170;  Vater  v.  Lewis,  36  Ind. 
294;  Morrison  v.  Overton,  20  la,  465.  (8)  Instruc- 
tions for  plaintiff  numbered  1,  2,  3,  4  and  6  are  the 
same  given  by  the  court  on  the  former  trial,  and  were 
expressly  approved  by  this  court.  Spohn  v.  Railroad, 
87  Mo.  74.  So  instructions  for  plaintiff  numbered  6 
and  7  state  the  law  as  recognized  and  asserted  by  this 
court  in  that  case.  ( 9 )  The  instruction  to  the  jury  to 
consider  the  testimony  of  McCarty  and  Meyers  only  as 
affecting  the  credibility  of  Gallagher  was  eminently 
proper.  (10)  Plaintiff's  instruction  number  9  was 
properly  given.  See  argument  infra.  ( 11 )  Defend- 
ant's instruction  numbered  8J^  was  rightly  refused  if  for 
no  other  reason  than  that  it  assumed  the  train  was  run- 
ning forty  miles  an  hour.  Besides  the  failure  to  give  it 
was  not  assigned  as  error  in  the  motion  for  new  trial. 
(12)  Defendant's  instruction  on  the  question  of  cham- 
perty   was    rightly   rejected.     First.    There    was    no 
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evidence  tending  to  show  that  Learning  was  to  carry  the 
suit  on  at  his  own  expense.  Second.  Champerty  was 
a  question  that  could  arise  only  between  Learning  and 
plaintiff.  Bent  v.  Priestj  86  Mo.  476  ;  Pike  v.  Martiri' 
dale,  91  Mo.  268. 

Barclay,  J. — At  the  previous  hearing  in  this  court 
the  first  judgment  was  reversed  and  the  cause  remanded 
for  a  new  trial.  Spohn  v.  Railroad,  87  Mo.  74.  Since 
then  another  trial  has  been  had  accordingly,  and  the 
present  record  furnishes  a  detailed  account  of  the  last 
hearing  in  the  circuit  court.  The  facts  are  now  pre- 
sented iUx  much  more  intelligible  manner  than  on  the 
former  appeal. 

I.  It  is  urged  that  the  petition  does  not  state  a 
cause  of  action,  but  we  do  not  concur  in  that  view. 

A  carrier  of  passengers  by  railroad  is  bound  to  use 
the  utmost  practicable  care,  not  only  to  safely  transport 
its  passengers,  but  to  protect  them  in  transit  from  vio- 
lence and  insults  from  those  on  the  train,  including 
fellow  passengers.  A  failure  to  do  so  will  render  the 
carrier  liable  for  any  damages  naturally  and  directly 
resulting  therefrom.  Spohn  v.  Railroad,  87  Mo.  74; 
26  Am.  &  Eng.  R.  R.  Cas.  252. 

If  the  facts  stated  in  the  petition  were  sufficiently 
established  by  proof,  they  would  constitute  a  merito- 
rious cause  of  action. 

II.  Next,  it  is  asserted  that  the  demurrer  to  the 
evidence  should  have  been  sustained,  and  that  such  is 
the  necessary  effect  of  the  ruling  on  the  prior  appeal. 

It  may  be  granted  that  the  plaintiff's  account  of 
his.  experience  smacks  somewhat  of  the  incredible.  His 
story  certainly  borders  cl6sely  on  the  marvelous.  Bat 
truth  is  sometimes  stranger  than  fiction,  and  we  are  not 
prepared  to  say,  sitting  in  the  cause  as  reviewing  judges 
only,  that  the  verdict,  approved  by  an  able  judge  of 
great  experience  and  knowledge  of  men,  should  now  be 
set  aside  because    of  the    apparent  improbability  of 
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plaintiff 's  testimony.  He  is  evidently  a  man  of  very 
simple  mind,  a  foreigner  by  birth,  far  from  his  friends 
and  was  alone  in  a  country  unfamiliar  to  him.  That  he 
was  on  the  train  in  question  is  not  disputed.  That  he 
either  got  off  at  Ewing  Station,  as  defendant  claims,  or 
jumped  off  soon  after  as  he  says,  must  be  conceded. 
Why  did  he  get  off  ?  The  conductor  of  defendant 
admitted  that  before  the  train  reached  Ewing 's,  plain- 
tiff had  offered  him  all  his  money  not  to  be  hurt,  and, 
without  some  such  explanation  as  plaintiff's  testimony 
affords,  his  act  in  jumping  off  would  simply  be  one  of 
madness.  Even  accepting  his  story  as  true  it  shows 
lamentable  credulity  on  his  part  in  believing  what 
strangers  told  him  of  their  intent  to  rob  him,  tie  him 
and  throw  him  off  the  train ;  but  if,  in  fact,  he  believed 
them  and  offered  the  conductor  money  to  avoid  being 
hurt,  it  was  certainly  the  duty  of  the  conductor  to  then 
assure  him  of  protection  against  the  threats  that  seemed 
so  real  and  to  insist  on  the  discontinuance  of  a  joke 
(for  if  plaintiff's  statements  2lre  true  it  probably  was 
such )  so  seriously  taken. 

Viewing  the  plaintiff's  testimony  as  a  whole,  in  the 
light  of  that  given  by  other  witnesses,  we  are  not  pre- 
pared to  say  that  his  story  is  too  incredible  to  be 
possibly  true,  or  to  finally  close  the  doors  of  the  courts 
upon  him  for  that  reason.  It  must  be  borne  in  mind 
that  the  first  verdict  was  set  aside  because  of  the  great 
improbability  of  his  statement  as  shown  by  that  record 
and  that  the  present  is  the  second  finding  in  his  favor. 
The  judge  and  the  jury  before  whom  plaintiff  appeared 
have  both  approved  his  story  as  true,  and  have  rested  a 
substantial  verdict  and  judgment  upon  it.  Our  statute 
law  forbids,  by  clear  implication,  the  granting  of  a 
second  new  trial  by  the  trial  court  on  the  weight  of  evi- 
dence (R.  S.  1879,  sec.  3705),  and  no  jurisdiction  is 
given  us  on  appeal  in  such  cases  to  determine  any  other 
exceptions  than  those  expressly  ruled  by  that  court. 
R.  S.  1879,    sec.  3774.     This   being   the   state   of   our 


Digitized  by 


Google 


454  SUPREME  COURT  OP  MISSOURI, 

Spohn  V.  The  Mo,  Pac.  Ry.  Co. 

law  and  there  being  a  constitutional  guaranty  of  a  jury- 
trial  we  do  not  feel  at  liberty  to  sustain  the  defendant's 
point  now  under  consideration. 

III.  Error  is  assigned  upon  the  admission  in 
rebuttal  of  certain  testimony  for  plaintiff  intended  to 
contradict  statements  made  by  conductor  Gallagher,  as 
a  witness.  This  testimony  consisted  of  the  evidence  of 
conversations  had  by  witnesses  with  Mr.  Gallagher  a 
long  time  after  the  accident.  The  court  by  an  instruc- 
tion for  plaintiff  (numbered  8)  limited  the  bearing  of 
this  testimony  to  its  effect  on  the  credibility  of  Mr. 
Gallagher ;  but  defendant  contends  that  it  should  have 
been  altogether  excluded,  as  requested  by  its  instruc- 
tion numbered  ten,  refused. 

Declarations  by  an  agent  are  usually  inadmissible 
against  his  principal  as  original  evidence  when  made 
after  the  event  as  mere  narratives  of  it.  Nor  can  such 
declarations  be  made  evidence  because  of  a  mere  denial 
of  them  by  the  agent  as  a  witness  in  the  cause.  But 
where  such  statements  or  declarations  relate  to  facts 
material  to  the  issue  on  trial,  concerning  which  the 
agent  has  testified,  he  may  be  contradicted  by  evidence 
of  them,  the  same  as  any  other  witness,  the  proper 
foundation  having  been  first  laid  for  introducing  them. 
Here  plaintiff  offered  in  rebuttal  proof  of  statements  by 
the  conductor  to  the  effect  that  parties  were  *' codding" 
plaintiff  and  frightening  him  with  "bugaboo  stories," 
and  that  he  jumped  off  the  train.  These  statements 
were  contradictory  of  the  evidence  of  the  conductor  on 
his  direct  examination,  that  plaintiff  did  not  jump  off 
the  train,  and  of  his  testimony  that  to  his  knowledge 
no.  one  had  badgered  plaintiff  whib  on  the  train. 
These  facts  bore  materially  on  the  vital  issues  in  the 
case.  As  suflBcient  foundation  was  laid  for  the  con- 
tradicting testimony,  by  proper  reference  to  •time  and 
place  in  the  cross-examination  of  Mr.  Gallagher,  we  see 
no  error  in  the  ruling  of  the  trial  court  on  this  point. 
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IV.  It  is  farther  insisted  that  the  court  erred  in 
allowing  the  plaintiff  to  answer  the  question  :  ''  Why 
you  jumped  off  the  train  and  where  you  jumped." 
The  answer  given  was :  ''  They  wanted  to  throw  me  off, 
and  I  thought  it  would  be  better  for  me  to  jump  off  if  I 
wanted  to  save  my  life.     That  is  the  reason  I  jumped." 

No  objection  was  made  to  the  answer,  other  than 
that  entered  against  the  question  of  incompetency  and 
irrelevancy.  It  certainly  was  relevant  for  plaintiff  to 
explain  the  reason  for  such  an  act  on  his  part,  in  view 
of  the  important  bearing  which  his  belief  at  that  time 
had  on  the  issues  in  the  cause  under  defendant's 
instruction  numbered  3, 

V.  Defendant  next  insists  that  the  instruction 
number  9  given  for  plaintiff  is  erroneous,  and,  inci- 
dentally, that  it  is  in  conflict  with  instructions  given 
for  defendant.  Plaintiff's  ninth  instruction  reads  as 
follows  :  ''  Reasonable  cause  to  jump  from  the  train, 
as  used  in  the  instructions  given  in  this  case,  means  a 
cause  sufficient  to  have  induced  plaintiff  having  regard 
to  his  intelligence,  experience  in  life,  situation  and  sur- 
roundings at  the  time  of  his  injury,  to  have  jumped 
from  the  train  while  the  same  was  in  motion  and  under 
the  circumstances  in  evidence  in  this  case." 

This  instruction  undertakes  to  furnish  an  interpre- 
tation for  all  the  other  instructions.  It  is,  hence,  of 
vital  importance  in  its  bearing  on  them  and  on  the 
result  of  the  case.  By  it  the  jury  are  authorized  to 
consider  the  "intelligence  and  experience  in  life"  of 
the  plaintiff  in  determining  whether  he  had  reasonable 
cause  to  jump  from  the  train,  whereas  instruction  num- 
bered 3  for  defendant  required  the  cause  to  be  such  "  as 
reasonably  to  have  induced  a  man  of  ordinary  pru- 
dence to  believe  his  life  was  in  danger,  or  that  he  was  in 
danger  of  suffering  great  bodily  harm,"  etc. 

Instruction  numbered  7,  for  defendant,  also  required 
the  jury  to  find  (as  necessary  to  plaintiff's  recovery) 
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that  the  conduct  of  the  passengers,  etc.,  "was  such  as 
to  convince  a  reasonable  man  that  such  threats  would 
be  carried  into  immediate  execution." 

We  have  been  unable,  after  most  thorough  consid- 
eration, to  harmonize  these  declarations  with  the  ninth 
instruction  for  plaintiff.  We  think  the  defendant's 
instructions  establish  a  different  standard  for  gauging 
the  conduct  of  plaintiff  from  that  defined  in  his  instruc- 
tion. The  reasonable  apprehensions  of  a  man  of  ordi- 
nary prudence  furnish  an  entirely  different  guide,  by 
which  to  judge  the  plaintiff's  act  in  jumping  off  the 
moving  train,  from  one  based  upon  his  ''intelligence 
and  experience  in  life,"  as  mentioned  in  his  ninth 
instruction. 

We  shall  attempt,  before  we  conclude,  to  indicate 
the  proper  standard  for  his  conduct  in  that  regard,  but 
certainly  both  of  those  mentioned  cannot  be  correct. 

The  defendant  is  not  necessarily  responsible  for 
any  act  a  passenger  may  do  in  consequence  of  some 
breach  of  duty  on  the  part  of  its  employes.  It  is  liable 
only  for  such  results  as  are  natural  and  probable  conse- 
quences of  such  breach  of  duty.  The  agents  of  defend- 
ant are  not  chargeable  with  knowledge  of  a  passenger's 
"intelligence  and  experience  in  life."  They  are 
authorized  to  act  upon  the  appearances  before  them 
where  they  have  no  other  notice  of  the  facts.  They 
may  have  in  charge  an  insane  passenger,  but  unless 
that  condition  is  obvious  or  is  made  known  to  the 
carrier,  the  latter  would  be  justified  in  assuming  him  to 
be  as  he  appeared. 

Hence,  if  the  language  of  instruction  numbered  9 
had  been  "apparent  intelligence"  it  would  have  been 
nearer  to. the  true  rule  ;  but  any  reference  to  plaintiff's 
"experience  in  life,"  in  the  connection  mentioned,  was 
obviously  improper,  in  the  absence  of  any  evidence  of 
defendant's  knowledge  or  notice  of  it. 

In  the  case  before  us,  defendant  is  liable  for  such 
natural  and  probable  consequences  of  the  acts  of  its 
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conductor,  as  might  have  been  reasonably  anticipated, 
by  a  person  of  ordinary  prudence  and  experience,  to 
result  therefrom,  in  view  of  the  facts  within  his  knowl- 
edge or  open  to  his  observation. 

The  apprehension  of  peril,  which  would  excuse 
plaintiff's  act  in  jumping  off  the  moving  train,  must 
have  been  such  as  created  in  his  mind  a  fear  of  greater 
risk  to  life  or  limb  by  remaining  on  the  car  than  he 
encountered  by  his  said  act  in  attempting  to  escape  ; 
and  defendant  \vould  be  liable  for  such  conduct  of  its 
conductor  ( already  described )  as  might  have  occasioned 
such  act  of  the  plaintiff  only  in  event  it  might  reason- 
ably have  been  anticipated  in  the  circumstances  as  the 
natural  and  probable  consequence  thereof,  regard  being 
had  to  the  apparent  intelligence  of  plaintiff  and  the  cir- 
cumstances of  his  conduct  in  the  presence  of  the  con- 
ductor before  the  injury. 

The  instruction  numbered  9,  for  plaintiff,  was  more 
favorable  to  him  than  the  law  warranted,  and  on  a. 
retrial  the  instructions  can  be  conformed  generally  to 
the  views  we  have  expressed. 

VI.  In  view  of  the  result  reached  it  is  unnecessary 
to  consider  the  points  made  regarding  the  special  issues 
submitted  to  the  jury,  the  law  on  that  subject  having 
been  repealed  since  the  trial  in  the  circuit  court. 

From  what  has  been  said,  it  follows  that  the  judg- 
ment should  be  reversed  and  the  cause  remanded. 

It  is  so  ordered,  in  which  all  the  judges  concur, 
except  Judge  Sherwood,  who  concurs  specially,  as 
stated  by  him  below. 

Sherwood,  J. — I  concur  in  reversing  the  judgment, 
and  refer  to  what  I  have  said  in  87  Mo.  85. 
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CASES  DETERMINED 


BY  THE 


SUPREME  COURT 


OF  THE 


STATE  OF  MISSOURI. 

AT  THE 

OCTOBEB  TERM,  1890. 


Fisher  et  al.  v.  Anderson  et  al.^  Appellants. 

1.  Praotioe:  appeals  prom  county  courts.  Appeals  from  judg- 
ments of  county  courts  are  governed  by  the  law  prescribed  for 
appeals  from  judgments  of  justices  of  the  peace.  (R.  S.  1879, 
sec.  1210.) 

2.     : .    An  appeal  from  a  judgment  of  the  county  court 

which  is  allowed  ten  days  before  the  next  term  of  the  circuit  court 
is  returnable  and  triable  at  such  term  of  the  circuit  court.  (  R.  S. 
1879,  sec.  8054.)  But,  if  the  appeal  be  not  allowed  on  the  same  day 
judgment  was  rendered,  the  respondent  will  be  entitled  to  ten  days' 
notice  of  the  appeal  before  the  beginning  of  the  next  term  of  the 
circuit  court    (  R.  S.  1879,  sec.  8055.) 

8.  : .  Where  no  notice  of  appeal  is  given,  the  respond- 
eat may  waive  the  notice  and  have  the  cause  tried  at  the  first 
term  of  the  circuit  court  by  entering  his  appearance  therein  on  or 
before  the  second  day  of  the  term.    ( R.  S.  1879,  sec.  8056.) 
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4.     : .    Unless  notice  of  appeal  as  required  by  the  statute 

is  given  ten  days  before  the  second  term  of  the  circuit  court,  or 
the  requirement  of  notice  is  waived  by  the  respondent,  the  circuit 
court  is  authorized  upon  the  latter's  motion  to  affirm  the  judgment 
of  the  county  court.    ( R.  S.  1879,  sec.  3057.) 

5.     :  APPBABANOE  BY  ATTORNEY.    The  appearance  of  a  party  by 

attorney  must  appear  in  some  way  upon  the  record.  The  bar 
docket  provided  by  the  clerk  for  the  convenience  of  the  attorneys 
is  not  a  record  of  any  proceeding  had  ui  a  cause  in  court. 

6.     : .    The  mere  enti*y  by  an  attorney  of  his  name  as 

such  on  the  docket  only  tends  to  show  that  he  is  employed  in  the 
case.  It  does  not  tend  to  show  that  he  thereby  intended  to  enter 
the  appearance  of  his  client  in  the  easel 

Appeal  from  Johnson  Circuit  Court. — Hon.  Chas.  W. 
Sloan,  Judge. 

Affirmed. 

Samuel  P.  Sparks  for  appellant. 

(1)  The  bar  docket  of  the  circuit  court  was  a 
record  authorized  by  the  statute  to  be  kept  for  the 
information  of  the  court,  bar  and  the  public  generally. 
R.  S.  1879,  sec.  3722.  (2)  The  voluntary  act  of  enter- 
ing  their  names  as  respondents'  attorneys  upon  the  bar 
docket  at  the  return  term  of  the  appeal  was  in  effect  an 
appearance  to  the  cause  by  respondents  and  dispensed 
with  the  necessity  of  notice  of  the  appeal,  and  the  court 
erred  in  the  refusal  of  the  several  declarations  of  law 
requested  by  appellant.  Page  v.  Railroad^  61  Mo. 
78;  Berry  v.  Trust  Co,,  75  Mo.  430.  First  A  party 
merely  appearing  to  have  the  cause  put  at  the  foot  of 
the  docket  gives  the  court  jurisdiction  to  render  per- 
sonal judgment.  Orear  v.  Clough^  62  Mo.  55 ;  Fry  v. 
Railroad,  73  Mo.  123.  Second.  A  party  must  either 
appear  at  a  trial  and  abide  the  consequences,  or  not 
appear,  and  cannot  occupy  an  ambiguous  position, 
partly  appearing,  and  partly  not  appearing.     Tower  v. 
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Moore,  62  Mo.  118.  (3)  O.  L.  Houts  and  R.  M. 
Robertson  were  in  point  of  fact  the  attorneys  of 
respondents  of  record  in  the  county  court,  and  were 
such  in  the  circuit  court ;  and  wherever  a  regularly- 
admitted  attorney  appears  for  a  party  in,  a  cause  the 
presumption  is  that  such  appearance  is  authorized. 
State  T.  Lewis,  9  Mo.  App.  321 ;  8.  c,  74  Mo.  222 ; 
Davis  V.  Hall,  90  Mo.  659  ;  Barlow  v,  Taylor,  65  Mo. 
611 ;  Beibinger  v.  Taylor ^  64  Mo.  63 ;  McBonough  v. 
Daly,  3  Mo.  App.  606.  An  attorney  may  waive  a 
statutory  notice  of  appeal.  McDonougJi  v.  Daly,  3 
Mo.  App.  606;  Bradley  v.  Welch^  100  Mo.  258; 
Weeks  on  Attys.  at  Law,  p.   338. 

0.  L.  Houts  and  /.  W.  Suddath,  Prosecuting  Attor- 
ney, for  respondents. 

( 1 )  It  was  mandatory  upon  the  circuit  court  to 
affirm  the  judgment  of  the  county  court.  R.  S.  1879, 
sees.  3055,  3056,  3057  ;  R.  S.  1889,  sees.  6342,  6343,  6344 ; 
Cooksey  v.  Railroad,  17  Mo.  App,  132.  (2)  There 
was  no  waiver  of  notice.  In  order  to  waive  notice  by 
appearance,  appellee  must  appear  in  court  and  for 
general  purposes,  such  as  to  plead  to  the  merits  or  con- 
test the  trial  as  when  he  subpoenas  witnesses  therefor. 
Rowley  v.  Hinds,  50  Mo.  403  ;  Page  v.  Railroad,  61 
Mo.  78.  (3)  The  statute  does  not  say  that  a  bar 
docket  shall  be  provided  for  the  purpose  of  recording 
the  entry  of  appearance  of  parties.  A  lawyer  by 
writing  his  own  name  upon  the  margin  of  a  bar  docket 
does  not  enter  the  appearance  of  his  client.  A  lawyer 
cannot  write  a  record  if  the  docket  had  been  provided 
for  that  purpose.  (4)  The  June  term  of  the  circuit 
court  was  the  trial  term  of  this  case.  It  was  not  then 
tried  or  qontinued  for  cause,  or  at  the  cost  of  appellants. 
On  the  contrary  the  case  took  precisely  the  course  of  all 
cases  of  appeal  where  there  was  neither  notice  of  the 
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appeal  nor  appearance  of  appellees,  and .  went  over 
without  any  entry  to  the  second  term.  R.  S.  1879,  sec. 
3054  ;  R.  S.  1889,  sec.  6341,  and  sections  before  cited. 

Brace,  J, — At  the  May  term,  1887,  qt  the  county 
court  of  Johnson  county,  and  on  the  nineteenth  of  May, 
1887,  a  final  judgment  was  rendered  by  said  court  estab- 
lishing a  public  road  petitioned  for  by  respondents  over 
the  objections  of  appellants.  In  vacation  after  said 
term  of  said  court,  and  on  the  twenty-eighth  of  May, 
1887,  the  appellants  filed  affidavit  and  bond  for,  and 
were  granted,  an  appeal  from  said  judgment  to  the  cir- 
cuit court  of  said  county,  and  the  transcript  was  filed  in 
the  office  of  the  clerk  of  said  circuit  court  on  the  first 
day  of  June,  1887.  The  June  term  of  said  court  com- 
menced on  the  thirteenth  of  that  month. 

Appeals  from  judgments  of  county  courts  are  gov- 
erned by  the  law  prescribed  for  appeals  from  judgments 
of  justices  of  the  peace.  R.  S.  1879,  sec.  1210.  The 
appeal  having  been  allowed  ten  days  before  the  June 
term  of  said  circuit  court  was  returnable  to  and  triable 
at  said  term.  R.  S.  1879,  sec.  3054.  But  not  having 
been  allowed  on  the  same  day  the  judgment  was  ren- 
dered, the  respondents  were  entitled  to  ten  days'  notice 
of  the  appeal,  before  said  term.  R.  S.  1879,  sec.  3055. 
The  appellant  failed  to  give  such  notice.  The  respond- 
ents could  have  waived  the  notice,  and  had  the  case 
tried  at  that  term,  however,  by  entering  their  appear- 
ance therein  on  or  before  the  second  day  of  said  term. 
Sec.  3056.  The  record  does  not  show  that  they  did  so, 
or  that  anything  was  done  in  the  case  at  that  term.  It 
must  have  been  continued  to  the  next  ( October )  term 
by  the  court  as  of  course  not  being  otherwise  disposed 
of.  The  appellant  also  failed  to  give  ten  days'  notice 
of  such  appeal  before  the  October  term  which ^was  the 
second  term  after  the  appeal  was  taken,  and  respond- 
ents at  that  term  filed  their  motion  asking  the  affirm- 
ance of  the  judgment  of  the  county  court  for  want  of 
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notice  of  the  appeal.  This  motion  was  signed  by  R.  M. 
Robertson  and  O.  L.  Houts  as  attorneys  for  respond- 
ents, was  Sustained  by  the  court,  and  the  judgment  of 
the  county  court  affirmed ;  from  this  judgment  of  affirm- 
ance this  appeal  is  taken. 

The  circuit  court  was  authorized  by  the  provisions 
of  section  3057,  Revised  Statutes,  1879,  to  affirm  the 
judgment  of  the  county  court  on  the  motion  unless  the 
notice  of  appeal  required  by  the  statute,  and  which  was 
not  given,  was  waived.  The  appellant  on  the  hiearing 
of  the  motion  contended  that  it  was  waived  by  an 
appearance  of  the  respondents  at  the  June  term,  and 
introduced  evidence  tending  to  show  that  upon  the  bar 
docket  of  that  term  opposite  the  names  of  respondents 
at  the  place  where  the  case  was  docketed,  in  the 
column  headed  attorneys,  Mr.  Robertson  had  written 
the  name  Houts  —  Robertson,  either  before  or  at  some 
time  during  the  term,  and  upon  this  act  the  appellants 
rely  as  an  appearance. 

The  appearance  of  a  party  by  attorney  must  appear 
in  some  way  upon  the  record.  Weeks  on  Attorneys, 
sec.  193,  p.  339.  But  this  is  surely  the  first  time  that 
it  was  ever  suggested  that  the  bar  docket  provided  by 
the  clerk  for  the  convenience  of  the  attorneys  in  the 
conduct  of  their  professional  business  in  the  courts  was 
to  be  regarded  as  a  record  of  any  proceeding  had  in 
court,  in  a  case.  But  even  if  it  could  be  so  considered 
the  mere  entry  by  an  attorney  of  his  name  as  an  attor- 
ney on  the  docket  could  have  no  other  eflfect,  than  tend 
to  show  that  he  was  employed  in  the  case,  and  not  that 
he  thereby  intended  to  enter  the  appearance  of  his 
client  in  the  case.  That  the  attorney  did  not  so  intend 
in  this  case  clearly  appears  from  his,  and  the  other,  evi- 
dence offered  by  appellants  on  the  hearing  of  the 
motion.    The  judgment  is  affirmed.     All  concur. 
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The  State  v.  Nelson,  Appellant. 

1.  Fraotioe,  Criminal :  bvidencb  :  request  bt  deceased  not  to 
PROSECUTE  HIS  SLAYER.  A  request  by  the  deceased  that  his 
slayer  be  not  prosecuted  is  inadmissible  in  evidence  on  a  trial  for 
murder.  The  prosecution  of  the  defendant  is  a  matter  to  be  deter- 
mined by  the  state. 

2.     : :  DYING  DECLARATIONS.   Declarations  of  a  deceased 

•person  made  under  a  belief  of  impending  dissolution  and  after  the 

declarant  had  abandoned  all  hope  of  recovery  are  admissible  in 
evidence  as  dying  declarations. 

8.     :  : .  A  statement  made  as  a  dying  declaration 

after  deceased  had  been  told  by  his  physicians  that  he  must  die, 
and  after  he  had  said  that  he  had  no  hope  of  recovery  and  had 
given  directions  for  the  division  of  his  property  among  his  rel- 
atives and  where  he  should  be  buried,  and  designated  the  minister 
whom  he  wanted  to  preach  his  funeral,  was  properly  admitted  as 
such  in  evidence. 

4.     : .    Evidence  that  a  witness  for  the  state  on  a  trial  for 

murder  had  the  reputation  of  being  a  rash,  dangerous  and  turbu- 
lent man  when  in  liquor  is  not  admissible  for  any  purpose. 

5.     : .    On  a  trial  for  murder,  where  defendant  offered 

evidence  to  the  effect  that  he  received  bruises  over  the  eyes  and 
across  the  forehead  at  the  hands  of  the  deceased,  it  is  competent  for 
the  state  to  show  by  a  witness  in  rebuttal  that  he  saw  defendant's 
face,  on  the  day  of  the  difficulty  and  afterwards  and  was  close  to 
him  and  saw  no  wounds  upon  his  person. 

6.      :  :  CROSS-EXAMINATION:   DISCRETION  OF   COURT.     The 

trial  court  has  much  discretion  in  determining  the  extent  to  which 
a  cross-examination  may  be  carried.  Where  a  witness  testified  on 
direct  examination  that  he  took  an  axe  to  defend  himself  against 
a  person  and  chased  him  with  it  some  distance  to  a  house,  it  is  not 
an  abuse  of  discretion  to  allow  the  opposing  party  to  show  by  the 
witness  on  cross-examination  that  he  followed  the  person  a  dis- 
tance of  two  hundred  yards  to  the  house  with  uplifted  axe,  and 
that  witness  threw  the  axe  through  the  window  at  such  person 
after  the  latter  had  entered  the  house. 

7.     :  MURDER  :  INSTRUCTION.    A  homicide  produced  by  a  blow 

from  a  weapon  in  the  hands  of  a  person  in  a  violent  passion  aroused 
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by  abusive  or  insulting  words  spoken  by  the  deceased  will  not  con- 
stitute murder  in  the  first  degree ;  but,  notwithstanding  such 
passion  so  aroused,  if  the  killing  was  done  wilfully,  premeditated ly 
and  of  malice  aforethought,  it  will  be  murder  in  the  second  degree. 
{Affirming  State  v.  Gee,  86  Mo.  649.) 

Appeal   from   Platte    Circuit    Court. — Hon.     J.    M. 
Sandusky,  Judge. 

Affirmed 

No  brief  for  appellant. 

John  M.  Wood^  Attorney  General,  for  the  State. 

( 1 )  It  was  not  competent  to  prove  that  deceased 
said  before  his  death  that  he  did  not  want  defendant 
prosecuted,  as  he  himself  was  to  blame.  "  In  criminal 
prosecutions  the  state  sustains  no  such  relation  to  the 
party  injured  as  will  render  his  declarations  admissible 
in  evidence  against  the  state."  State  v.  Curtis^  70  Mo. 
594.  ( 2 )  The  dying  declarations  were  made  in  extremis 
and  were  properly  admitted.  State  v.  Charribers^  87 
Mo.  406 ;  State  v.  Johnson^  76  Mo.  121 ;  State  v.  Kilgore, 
70  Mo.  646 ;  State  v.  Draper ^  65  Mo.  335  ;  State  v.  Sim- 
mons, 60  Mo.  370;  Whar.  Cr.  Ev.,  sees.  279,  282.  (3) 
Evidence  offered  to  show  that  Ferrill,  one  of  the  state's 
witnesses,  was  a  rash,  turbulent  and  dangerous  m^n 
when  in  liquor  was  properly  excluded.  The  witness 
was  not  a  party  to  the  difficulty,  and  could  only  be 
impeached  as  any  other  witness.  ( 4 )  Testimony  offered 
in  rebuttal  by  the  state,  to  show  there  were  no  scars  or 
blood  on  defendant's  face,  was  properly  received ;  he 
having  offered  evidence  that  such  was  the  fact.  (5) 
The  fifth  and  sixth  instructions  for  the  state  are  sus- 
tained by  the  ninth  and  tenth  approved  in  the  case  of 
Slate  V.  Gee,  85  Mo.  647.  The  ninth  instruction  for  the 
state  was  approved  in  the  same  case. 

Vol.  101—30 
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Black,  J. — The  defendant  on  Christmas  day,  the 
twenty-fifth  of  December,  1888,  struck  John  Johnson 
on  the  head  with  an  axe,  inflicting  a  wound  from  which 
Johnson  died  on  the  twenty-seventh  of  the  same  month. 
Hence  this  indictment  in  the  Platte  circuit  court  for 
murder  in  the  first  degree,  upon  which  the  defendant 
was  convicted  of  murder  in  the  second  degree  and  sen- 
tenced to  twenty-five  years'  imprisonment. 

On  the  day  before  mentioned  the  defendant  went 
to  his  father's  hou^e  in  company  with  Ferrill  and  Bur- 
gess. At  that  place  they  met  Hack  Nelson — as  he  is 
called  in  the  record — who  was  a  brother  of  the  defend- 
ant, and  one  Bifis.  The  parties  had  been  drinking  before 
they  assembled  at  the  Nelson  house,  and  while  there 
they  continued  drinking  until  they  were  all  under  the 
influence  of  liquor.  It  seems  that  the  defendant  and  his 
brother  Hack  got  into  a  scuffle  over  a  dog ;  and  we  next 
find  the  parties  in  the  kitchen.  Ferrill,  the  chief  wit- 
ness for  the  state,  in  substance,  says :  1  saw  Hack 
Nelson  pick  up  a  sugar-bowl  and  hit  Biirgess  on  the 
head  ;  he  then  grabbed  a  butcher-knife  and  I  caught 
him  ;  he  struggled  to  get  loose  and  I  threw  him  on  the 
window  and  got  the  knife ;  he  cursed,  and  threatened  to 
strike  me  and  told  me  to  leave  the  house.  The  defendant 
then  spoke  up  and  ordered  me  to  get  out  of  there.  I 
walked  out,  leaving  defendant  and  his  brother  and  the 
deceased  in  the  kitchen,  got  on  my  horse  and  rode  to 
Stafford's,  which  was  about  two  hundred  yards  distant, 
taking  the  knife  with  me.  I  looked  back  and  saw  Hack 
Nelson  in  the  yard  with  a  plank  in  his  hand.  I  went 
back  and  Hack  came  at  me  with  the  plank  and  I  told 
him  to  keep  his  distance ;  I  walked  up  toward  the 
deceased  and  the  defendant.  Defendant  had  an  axe 
drawn  on  the  deceased,  who  was  standing  with  his 
hands  out  talking  with  Charlie  (defendant),  as  if  he 
wanted  to  reason  with  him.  I  said  to  Johnson  (deceased ), 
"Let's go;"  he  turned  his  head  around  and  looked 
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back  and  saw  the  lick  coming  from  Charlie  in  time  to 
throw  his  head  down  and  arm  up  ;  Charlie  hit  him  on 
the  right  side  of  the  head  with  the  blade  of  the  axe  and 
he  fell ;  Charlie  then  raised  the  axe  as  though  he  was 
going  to  hit  me,  and  I  went  to  the  fence,  jumped  over 
into  the  road,  and  then  saw  Hack  Nelson  coming  after 
me  with  the  axe. 

The  physician  who  was  called  in  says  he  found  the 
deceased  lying  on  the  ground,  twelve  or  fourteen  feet 
from  the  porch ;  that  there  was  a  wound  on  the  head, 
six  inches  long,  an  inch  in  depth  and  extending  from 
the  top  of  the  head  to  the  eye.  There  was  another 
wound  just  above  the  eye,  which  appeared  to  have  been 
made  by  a  blunt  instrument.  The  true  bone  of  the  arm, 
the  ulna,  was  cut  in  two,  one  inch  below  the  elbow  joint. 
Other  testimony  for  the  state  tends  to  show  that  deceased 
had  nothing  in  his  hands,  and  was  killed  while  attempt- 
ing to  restore  peace  between  the  brothers. 

The  defendant,  testifying  in  his  own  behalf,  says 
Ferrill  had  the  butcher-knife,  and  threatened  to  cut  the 
heart  out  of  Hack;  that  he  went  out  of  the  kitchen 
to  get  the  axe  to  drive  Ferrill  from  his  brother ;  that 
Johnson  followed  him  out  of  the  house ;  that  he  picked 
up  the  axe  and  started  back,  when  Johnson  struck  him 
three  times  with  a  board.  Says  he  told  Johnson  to 
quit,  but  Johnson  paid  no  attention  to  what  he  said, 
and  he  tl^en  raised  the  axe  to  ward  off  the  blows. 
Hack  Nelson  says  he  saw  Johnson  with  something  in 
his  hand,  drawn  up,  when  his  brother  struck  at  Johnson. 

The  deceased,  in  his  dying  declarations,  put  in  evi- 
dence by  the  state,  stated  that  he  did  not  hit  defendant 
with  a  plank  ;  that  he  had  nothing  to  hit  him  with. 

1.  The  defendant  is  not  represented  in  ttis  court. 
In  examining  the  record,  the  first  exception  which  we 
find  is  that  concerning  the  evidence  of  Dr.  Watson,  who 
was  called  in  immediately  after  the  diflBculty.  He  was 
asked  by  the  defendant,  on  cross-examination,  if  the 
deceased  at  that  time  said  he  did  not  want  defendant 
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prosecuted.  The  state's  objection  to  the  question  being 
sustained,  the  witness  was  asked  if  deceased  made  that 
statement  after  he  had  given  up  all  hope  of  recovery, 
and  was  conscious  that  he  must  die.  The  state's  objec- 
tion to  the  question  was  again  sustained.  The  court 
did  not  err  in  these  rulings ;  for  it  was  a  matter  of  no 
consequence  what  the  deceased  wanted  done  in  respect 
of  the  prosecution  of  defendant.  That  was  a  matter  for 
the  state,  and  not  the  deceased,  to  determine.  It  may 
be  added  here  that  when  the  state  laid  a  foundation  for, 
and  introduced,  the  dying  declarations,  at  a  subsequent 
period  of  the  trial,  the  defendant  was  allowed  full  cross- 
examination. 

2.  The  next  objection  is  that  the  court  erred  in 
admitting  the  dying  declarations,  because  no  suflBcient 
ground  had  been  laid  therefor.  These  declarations 
were  made  at  about  four  o'clock  on  the  morning  of  the 
twenty-seventh  of  December,  less  than  two  days  after 
the  wounding,  and  some  six  or  seven  hours  before  death 
ensued.  The  deceased  had  been  told  by  his  physicians 
that  he  must  die.  He  said  he  had  no  hope  of  recovery, 
and  gave  directions  as.  to  the  division  of  his  property 
among  his  relatives,  and  where  he  should  be  buried, 
and  designated  the  minister  whom  he  wanted  to  preach 
his  funeral.  It  is  clear  that  he  made  the  declarations 
under  a  belief  of  impending  dissolution,  and  after  he 
had  abandoned  all  hope  of  recovery,  and  they  were, 
therefore,  properly  received  in  evidence.  State  v. 
BlkinSy  antCy  p.  844,  and  cases  cited. 

3.  Nor  was  there  any  error  in  excluding  the 
evidence  offered  by  defendant  to  show  that  Ferrill,  one 
of  the  witnesses  for  the  state,  had  the  reputation  of 
being  a  rash,  dangerous  and  turbulent  man  when  in 
liquor.  We  do  not  see  for  what  purpose  this  evidence 
was  .offered,  unless  it  was  to  discredit  the  evidence  given 
by  Ferrill,  and  it  was  certainly  not  competent  for  that 
purpose. 
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4.  Objection  was  also  made  to  the  evidence  of 
Dr.  Watson,  given  for  the  state  in  rebuttal,  wherein  he 
says  he  saw  the  defendant  on  the  day  of,  and  after,  the 
difficulty ;  that  he  was  close  to  defendant  and  saw  his 
face,  but  saw  no  wounds  upon  his  person.  Defendant 
claimed,  and  offered  evidence  to  the  effect,  that  he 
received  bruises  over  the  eyes  and  across  the  forehead, 
at  the  hands  of  the  deceased.  The  evidence  of  Dr. 
Watson  tended  to  show  that  defendant  received  no  such 
bruises..  The  objection  stated  in  the  record,  that  it  was 
not  proper  rebuttal  evidence,  is  clearly  untenable. 

5.  The  only  other  objection  to  the  evidence  which 
need  be  noticed  is  to  that  brought  out  by  the  state  on 
the  cross-examination  of  Hack  Nelson.  This  witness, 
in  his  direct  examination,  stated  that  Ferrill,  the  party 
before  mentioned,  threatened  to  cut  his  heart  out ;  that 
he  took  the  axe  from  defendant's  hand,  intending  to 
run  Ferrill  off,  and,  being  asked  for  what  purpose  he 
took  it,  he  said:  "To  defend  myself.  I  chased  him 
over  to  Stafford's."  On  cross-examination,  the  state 
pursued  this  matter  to  the  extent  of  showing  by  the 
witness  that  he  followed  Ferrill  with  uplifted  axe  to 
Stafford's  house,  a  distance  of  two  hundred  yards;  that 
Ferrill  ran  in  the  house,  and  witness  threw  the  axe 
through  the  window  at  Ferrill.  This  evidence,  brought 
out  by  the  state,  was  but  a  more  full  development  of  the 
facts  stated  by  the  witness  in  chief.  The  trial  court 
bas  much  discretion  in  determining  how  far  the  cross- 
examination  may  be  pursued,  and  we  see  no  abuse  of 
that  discretion  in  this  examination. 

6.  The  court  gave  instructions  on  the  subject 
of  murder  in  the  first  and  second  degrees,  and  man- 
slaughter in  the  second,  third  and  fourth  degrees, 
reasonable  doubt  and  self-defense,  and  upon  the  credi- 
bility of  witnesses.  The  fifth,  in  substance,  told  the 
jury  that  if  defendant,  in  a  violent  passion,  aroused  by 
abusive  or  insulting  words,  spoken  by  the  deceased  to 
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defendant,  struck  deceased  with  an  axe,  then  there  was 
no  murder  in  the  first  degree;  but,  notwithstanding 
there  may  have  been  a  state  of  passion,  provoked  by 
abusive  or  insulting  words,  yet,  if  the  killing  was 
done  wilfully,  premeditatedly  and  of  malice  afore- 
thought, as  those  terms  had  been  before  defined,  this 
would  be  murder  in  the  second  degree.  The  words 
wilfully,  premeditatedly  and  of  malice  aforethought 
had  been  properly  defined.  The  instruction  is  the  same 
as  that  approved  in  State  v.  Oee^  85  Mo.  649.  The 
instruction  on  self-defense  is  also  couched  in  substan- 
tially the  same  language  as  the  thirteenth  instruction, 
approved  in  the  case  just  cited. 

We  have  discovered  no  error  in  the  instructions,  in 
the  absence  of  any  specific  objections  made  to  them, 
and  the  judgment  is,  therefore,  affirmed.     All  concur. 


The  State,  Appellant^  v.  Harney. 

Pleading,  Criminal :  attempt  to  rape  :  indictment.  An  indict- 
ment alleging  that  defendant,  by  yerbal  solicitations,  tried  to 
obtain  the  consent  of  a  female  child,  under  the  age  of  twelve  years, 
to  have  sexual  intercourse  with  him,  but  that  he  failed  in  his  pur- 
pose, fails  to  charge  an  attempt  to  rape  under  the  statute.  To 
constitute  the  crime  there  must  be  an  actual  attempt.  (  R.  S.  1879, 
sees.  1253.  1645.) 

Appeal  from  LaFayette  Criminal  Court.— B.oisf.  John 
E.  Ryland,  Judge. 

Affirmed. 

John  M.    Wood,    Attorney  General,    and    W.   B. 
Wilson,  Prosecuting  Attorney,  for  the  State. 

( 1 )    It  is    not  necessary  to  charge    an    assault. 
2  Bishop's  Crim.  Proc,  sec.  955.     (2)    The  indictment 
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charges  acts  which  constitute  an  attempt.  1  Bish. 
Crira.  Law,  sees.  742,  767,  768c?,  772a;  Bish  Stat. 
Crimes,  sees.  496,  499 ;  Bishop's  Directions  and  Forms, 
sec.  913;  State  v.  Hayes^  78  Mo.  307;  1  Russ.  on 
Crimes  [9  Ed.]  83,  et  seq.;  Com.  v.  Jacobs,  9  Allen,  274  ; 
People  V.  Bush,  4  Hill.  133 ;  11  Mo.  116.  In  Bishop 
on  Directions  and  Forms,  section  913,  above  cited,  it  is 
stated  that  the  mere  solicitation  of  a  child  under  the 
legal  age  of  consent  to  permit  carnal  intercourse  consti- 
tutes an  indictable  attempt  to  commit  rape. 

J.  S.  Blackwell  for  respondent. 

Brace,  J. — This  is  an  appeal  by  the  state  from  the 
judgment  of  the  criminal  court  of  LaFayette  county, 
quashing  an  indictment  against  the  defendant — charg- 
ing that  the  said  "Benjamin  Harney,  on  the  sixth  day 
of  August,  A.  D.  1887,  at  the  county  of  LaFayette  and 
state  of  Missouri,  did  attempt,  feloniously,  to  carnally 
and  unlawfully  know  and  abuse  one  Allie  Hargrave, 
who  was  then  and  there  a  female  child  under  the  age 
of  twelve  years,  to-wit,  of  the  age  of  ten  years,  and  in 
said  attempt,  and  in  pursuance  thereof  and  towards 
the  commission  of  said  offense,  the  said  Benjamin  Har- 
ney did  then  and  there  move,  persuade  and,  by  false 
statements  and  pretenses,  induce  her,  the  said  Allie 
Hargrave  to  go  with  him,  said  Benjamin  Harney,  from  a 
public  place,  to-wit,  a  public  street  and  thoroughfare  in 
the  city  of  Higginsville,  in  said  county,  to  a  secret  and 
retired  place,  to-wit,  a  certain  wooden  shed  there  situate, 
which  said  shed  was  situated,  and  then  and  there  was,  a 
long  distance  from  said  street  and  thoroughfare,  to-wit, 
two  hundred  yards  therefrom,  and  did  then  and  there 
solicit,  move  and  incite  and  endeavor  to  persuade,  hire 
and  induce  her,  the  said  Allie  Hargrave,  then  and  there 
to  have  sexual  and  carnal  intercourse  with  him,  the 
said  Benjamin  Harney,  and  did  then  and  there  solicit, 
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move  and  incite  and  endeavor  to  persuade  her,  the 
said  Allie  Hargrave,  to  permit  and  allow  him,  the  said 
Benjamin  Harney,  then  and  there  to  carnally  •  and 
unlawfully  know  and  have  sexual  intercourse  with 
her,  the  said  Allie  Hargrave,  with  intent,  her,  the  said 
Allie  Hargrave,  then  and  there,  feloniously,  to  carnally 
and  unlawfully  know  and  abuse  ;  but  he,  the  said  Ben- 
jamin Harney,  did,  then  and  there,  fail  in  the  perpetra- 
tion of  said  offense  and  was,  then  and  there,  intercepted 
and  prevented  in  executing  and  perpetrating  said 
offense." 

The  only  question  in  the  case  is,  does  the  indict- 
ment sufficiently  charge  the  defendant  with  an  attempt 
to  commit  rape  ?  For  a  man  to  have  sexual  intercourse 
with  a  female  child  under  the  age  of  twelve  years  is, 
for  that  man  to  be  guilty  of  rape.  R.  S.  1879,  sec. 
1253.  And  the  law  declares  that  "every  person  who 
shall  attempt  to  commit  an  offense  prohibited  by  law, 
and  in  such  attempt  shall  do  any  act  towards  the  com- 
mission of  such  offense,  but  shall  fail  in  the  perpetra- 
tion thereof,  shall  be  punished,"  etc.  R.  S.  1879, 
sec.  1645.  The  only  charge  that  can  be  evolved  from 
the  verbose  reiterations  of  this  indiciment  is,  that  the 
defendant,  by  verbal  solicitations,  tried  to  obtain  the 
consent  of  a  child  under  the  age  of  twelve  years  to  have 
sexual  intercourse  with  him,  and  failed.  However 
despicable  and  deserving  of  punishment  such  conduct 
may  be,  it  falls  short  of  the  criminal  offense  attempted 
to  be  charged,  to  constitute  which  there  must  be  an 
actual  attempt  to  have  intercourse  with  such  child.  So 
long  as  the  evil  purpose  dwells  in  contemplation  only 
it  is  beyond  the  grasp  of  these  provisions  of  the  law. 

The  indictment  failing  to  charge  ^lw^  actual  attempt 
upon  the  part  of  the  defendant  to  have  sexual  inter- 
course with  the  child  was  properly  quashed,  and  the 
judgment  is  affirmed.     All  concur. 
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Amick  V.  Brubaker,  Appellant. 

1.  Tenancy  at  Will.  A  written  demise  without  reservation  of  rent, 
or  named  duration  of  the  term,  creates  a  strict  tenancy  at  will. 

2.     :  NOTICE  TO  QUIT.    Where  a  tenant  at  will  sets  up  a  c4aim 

to  the  estate,  as  owner,  his  landlord  may  treat  the  tenancy  as 
terminated  without  notice  to  quit. 

8.  Tenants  in  Common;  adverse  possession.  Where  a  tenant  in 
common  denies  in  a  pleading  his  cotenant's  right,  it  is  evidence  of 
ouster,  as  well  as  any  other  claim  to  exclusive  ownership. 

Appeal  from    Cooper    Circuit    Court. — Hon.    E.    L. 
Edwards,  Judge. 

Affirmed. 

This  is  an  action  of  ejectment.  The  petition  alleges 
plaintiff 's  right  to  the  possession  of  one  undivided  tenth 
of  the  land  mentioned  and  that  defendant  entered  into 
the  premises  and  unlawfully  withholds  possession. 

The  answer  admits  defendant's  possession  of  the 
land,  but  denies  generally  all  other  allegations  of  the 
petition. 

The  cause  was  submitted  to  the  court,  sitting  as  a 
jury. 

The  plaintiff's  evidence,  which  was  uncontradicted, 
tended  to  prove  that  defendant  entered  into  possession 
in  1875  under  a  written  contract  of  lease  (for  no  definite 
term )  from  George  Arnold,  and  that  defendant  had  ever 
since  remained  in  possession  ;  that  in  1876  Arnold  died 
leaving  ten  children  as  his  only  heirs  at  law.  Plaintiff, 
for  the  purpose  of  showing  that  defendant  claimed  title 
through  said  Arnold,  was  permitted  against  defendant's 
objection  to  read  in  evidence  a  deed  from  one  George 
W.  Koontz  and  wife,  conveying  to  defendant  the  inter- 
est of  Koontz' s  wife  in  said  land  as  one  of  the  children 
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and  heirs  of  said  Arnold ;  said  deed  having  been  executed 
in  1877.  Plaintiff  himself  testified  that  Koontz's  wife 
was  a  child  of  said  Arnold,  and  that  defendant  had  pro- 
cured him  ( plaintiff )  to  negotiate  the  purchase  of  said 
interest  for  him. 

Plaintiff  then  read  in  evidence  ( against  defendant's 
objection )  a  deed  from  one  George  J.  Arnold  to  the  plain- 
tiff quitclaiming  to  the  latter  all  interest  of  George  J. 
Arnold  in  the  land,  as  •  one  of  the  heirs  of  George 
Arnold,  deceased.  George  J.  Arnold  was  present  as  a 
witness  for  plaintiff  and  testified  that  he  was  a  son  of 
George  Arnold,  and  that  his  father  died  in  1876  leaving 
ten  children  as  his  only  heirs.     Plaintiff  here  rested. 

Defendant  on  his  part  offered  uncontrovert^d  evi- 
dence tending  to  prove  that  for  a  period  of  several  years 
prior  to  the  commencement  of  this  suit  he  was  in  pos- 
session of  the  land  claiming  title  as  an  owner  thereof, 
and  rested.     This  was  all  the  evidence. 

Defendant's  attorney  disclaimed  any  reliance  upon 
the  limitation  statute  as  a  defense. 

At  the  instance  of  the  plaintiff  the  court  declared 
the  law  as  follows : 

If  the  jury  shall  find  from  the  evidence  that  the 
defendant  entered  into  the  possession  of  the  land  in  con- 
troversy as  the  tenant  of  George  Arnold,  and  that  after- 
wards the  said  George  Arnold  died  leaving  ten  children 
surviving  him,  and  that  one  of  his  children  conveyed  to 
the  plaintiff  his  undivided  interest  in  said  land  as  shown 
by  the  deed  to  plaintiff  read  in  evidence,  then,  under  the 
evidence  in  this  case  the  finding  must  be  for  the  plaintiff, 
as  the  defendant  has  shown  no  title  from  said  George 
Arnold,  his  landlord,  to  himself,  nor  is  there  any  evi- 
dence showing  that  the  title  of  said  landlord  has  passed 
to  defendant.  ^ 

The  finding  and  judgment  were  for  the  plaintiff  for 
possession  of  an  undivided  one-tenth  of  the  land,  and 
for  damages,  rents  and  profits,  from  which  defendant  in 
due  form  prosecuted  this  appeal. 
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W.  O.  Pendleton  for  appellant. 

There  was  no  evidence  that  George  Arnold  ever 
owned  the  land.  Plaintiff  in  ejectment  must. first  show 
title  in  himself  before  he  can  disturb  defendant's  pos- 
session. Foster  v.  Evans^  61  Mo.  39.  (2)  Admitting 
that  defendant  entered  into  possession  as  tenant  of 
George  Arnold,  there  was  no  evidence  that  the  tenancy- 
was  ever  terminated.  "A  tenancy  once  recognized  is 
presumed  still  to  exist,"  and  it  devolves  upon  the  land- 
lord or  those  in  privity  with  him,  to  show  that  the 
tenancy  is  determined,  "either  by  efflux  of  time,  or  by 
notice,  or  by  forfeiture  for  breach  of  condition."  2 
Green  J.  Ev.  [13  Ed.]  p.  302,  sec.  319.  (3)  Possession 
held  by  one  tenant  in  common  alone  will  not  be  pre- 
sumed to  be  adverse  to  his  cotenant ;  but  it  is  ordinarily 
held  to  be  for  the  latter 's  benefit  so  far  as  preserving 
his  title  thereto,  the  possession  of  one  tenant  in  common 
being  presumed  to  be  the  possession  of  all.  1  Wash,  on 
Real  Prop.  [4  Ed.]  chap.  13,  p.  656,  side  p.  417,  sec.  7. 

Draff  en  &  Williams  for  respondent. 

( 1 )  First.  While,  ordinarily,  it  is  true,  as  con- 
tended in  the  first  point  of  appellant's  brief,  that  the 
plaintiff  in  ejectment  must  show  title  in  himself  before 
he  can  disturb  the  defendant's  possession,  yet  this 
rule  is  inapplicable  in  this  case.  "It  is  hardly  neces- 
sary to  affirm,  which  is  the  fact,  that  the  landlord,  who 
brings  his  action  against  the  tenant,  is  in  no  case 
obliged  to  prove  his  title  to  the  demised  premises,  for 
the  landlord's  title  is  admitted  by  a  tenant  who  takes  a 
lease  from  him,  and,  on  the  faith  of  the  lease,  occupied 
the  premises."  Tyler  on  Eject.  &  Adv.  Enjoyment,  p. 
550 ;  Stephens  v.  Brown,  56  Mo.  23.  Second.  Again,  it 
was  unnecessary  for  plaintiff  to  do  more  than  deduce 
his  title  from  George  Arnold,  under  whom  both  parties 
claim.     Butcher  v.  Hogers,   60  Mo.   138;  Holland  v. 
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Adair ^  55  Mo.  40.  ( 2 )  The  appellant's  second  point  is 
untenable  under  the  undisputed  evidence  in  this  case. 
The  case  of  Stephens  v.  Brown,  66  Mo.  23,  is  directly  in 
point  upon  this  proposition.  ( 3 )  The  plaintiff,  in  his 
petition,  alleged  that  he  was  entitled  to  an  undi- 
vided one-tenth  of  the  land.  The  defendant's  answer 
expressly  denied  plaintiflf's  right.  "It  is  not  permis- 
sible for  a  cotenant,  in  an  ejectment  suit,  to  have  the 
benefit  of  disputing  the  title  of  his  cotenant  and  still 
have  the  benefit  of  denying  the  ouster."  Under  the 
pleadings,  the  ouster  stands  admitted ;  but,  even  if  it 
did  not,  the  defendant's  witnesses  supplied  all  neces- 
sary proof.  The  defendant's  third  proposition  is  not 
well  taken,  under  the  issues  tendered  by  the  pleadings 
in  this  case.  Falconer  ^).  Roberts^  88  Mo.  674;  La 
Riviere  v.  La  Riviere^  77  Mo.  512 ;  Peterson  v.  Laiky 
24  Mo.  641 ;  Harrison  v.  Taylor^  33  Mo.  211. 

Barclay,  J. — The  facts  of  this  case  are  few  and 
clear.     The  briefs  show  that  they  are  undisputed. 

Defendant  came  into  possession  of  the  land  as  ten- 
ant of  George  Arnold,  who  afterwards  died  leaving  ten 
children  as  his  heirs.  Plaintiff  represents  by  purchase 
the  interest  and  estate  of  one  of  the  heirs. 

Defendant's  possession  originated  in  a  written 
demise;  but,  as  the  evidence  shows  no  reservation  of 
rent  and  no  duration  or  limit  of  its  term,  it  cannot  be 
regarded  as  having  created  any  greater  estate  than  a 
strict  tenancy  at  will.  Lamed  v.  Hudson^  60  N.  Y. 
102. 

The  precise  nature  of  the  holding  after  the  death  of 
George  Arnold,  the  landlord,  we  need  not  determine  in 
view  of  the  undisputed  evidence.  According  to  his 
own  showing  defendant  asserted  title  to  the  land  as 
owner  for  some  years  before  the  beginning  of  this 
action.  If  this  claim  rested  on  the  purchase  of  Mrs. 
Koontz's  share  in  the  estate  as  one  of  the  heirs  of 
George  Arnold  ( as  would  appear  from  a  deed  read  at 
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the  trial),  then  his  denial,  in  the  answer,  of  plaintiff's 
right,  as  tenant  in  common,  to  possession  of  one  undi- 
vided tenth  of  the  land  was  evidence  of  an  ouster, 
without  adverting  to  the  effect  of  other  abundant  evi- 
den ce  that  defendant's  ownership  was  claimed  by  him 
to  be  exclusive  of  plaintiff's  title.  Peteison  v.  Laik, 
24  Mo.  541. 

When  a  tenant  at  will  or  by  sufferance  repudiates 
that  relation  and  asserts  an  adverse  ownership,  the 
landlord  may  treat  the  tenancy  as  at  an  end.  Jackson 
V.  French^  3  Wend,  337 ;  Ghamherlin  ^.  Donahue^  45 
Vt.  50;  WilUson  v.  Watkins,  3  Peters,  43.  The  law 
respecting  notice  to  quit  ( R.  S.  1889,  sec.  6371 )  cannot 
be  successfully  invoked  by  a  tenant  who  has  so  dis- 
claimed such  tenancy  any  more  than  it  might  be  if  there 
had  been  a  voluntary  and  accepted  surrender  thereof. 

These  estates  are  governed  by  the  principles  of 
common  law  except  as  altered  by  statutes.  There  is 
nothing  in  the  latter  to  preclude  the  termination  of 
such  interests,  in  many  instances,  by  act  of  the  parties 
or  of  the  law  otherwise  than  by  notice  to  quit.  The 
conceded  facts  of  this  case,  as  already  shown,  present 
one  of  such  instances  and  upon  them  plaintiff  was  enti- 
tled to  recover  the  undivided  one-tenth  interest  in  the 
property  which  the  trial  court  adjudged  to  him.  We 
all  agree  to  affirm  its  judgment. 


1. 


The  State  v.  William  Nelson,  Appellant 

Fraotioe:  error  in  instructions:  motion  fob  new  trial. 
Error  in  giving  instructions  must  be  made  a  ground  for  new  trial 
in  the  motion  filed  for  that  purpose,  and  if  this  is  not  done  the 
instructions  cannot  be  reviewed  in  the  appellate  court.  It  is  not 
enough  that  exceptions  are  saved  at  the  time  the  instructions  are 
given. 
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2.  Practice,  Criminal:  burglary:  indictment:  ownership: 
VARIANCE.  An  indictment  for  burglary  should  allege  the  owner- 
ship of  the  burglarized  building  to  be  in  the  husband  and  not  in 
the  wife,  where  the  building  is  rented  and  the  wife  lives  therein 
with  the  husband.  A  variance  between  the  statements  in  the 
indictment  and  the  evidence  in  this  respect  would  be  fatal  at  com- 
mon law,  but  under  the  statute  it  will  not  be  ground  of  reversal 
where  the  trial  court  has  failed  to  find  that  it  was  material  to  the 
merits  of  the  case  and  prejudicial  to  the  defense.  (  R.  S.  1889, 
sec.  4114.) 

8.  :  larceny:  ownership:  variance.  To  sustain  an  indict- 
ment for  larceny  at  common  law  the  goods  alleged  to  have  been 
stolen  must  be  proved  to  be  either  the  absolute  or  special  property 
of  the  alleged  owner.  But  where  the  goods  were  alleged  to  be  the 
property  of  the  mother,  and  the  proof  shows  them  to  belong  to  her 
daughter  living  in  the  same  house  with  her,  the  variance  will  not 
be  fatal  under  the  statute  where  the  defense  has  not  been  preju- 
diced by  it     (R.  S.  1889,  sec.  4114.) 

Appeal  froin  St.  Louis  Criminal  Court. — Hon.  Jas.  C. 
NoRMiLE,  Judge. 

Affirmed. 

Marshall  F.  McDonald  for  appellant. 

(1)  Elizabeth  P.  Van  Duzer,  being  a  married 
woman  living  with  her  husband,  could  not,  in  law,  be 
the  owner  of  the  dwelling-house  alleged  to  have  been 
broken  into ;  the  ownership  of  the  dwelling-house 
should  have  been  laid  in  her  husband;  for  ''a  house 
tenanted  by  a  married  woman  is,  in  law,  the  house  of 
her  husband,  and  in  case  of  burglary  the  ownership 
should  be  laid  in  the  husband."  1  Wharton,  Crim- 
inal Law  [9  Ed.  J  sec.  800;  Bogert  v.  Frier,  11  East. 
150;  Hex  v.  Smith,  5  Car.  &  P.  202;  Snyder  v. 
People,  26  Mich.  106;  State  v,  Wincraft,  76  N.  C. 
38.  The  statute  will  not  cure  a  defect  of  this 
character.  ( 2 )  According  to  the  testimony  intro- 
duced Elizabeth  F.  Van  Duzer  was  not  the  real  or 
the  special  owner  of  the  property  alleged  to  have  been 
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stolen.  Hence,  another  and  still  more  fatal  variance 
between  the  allegations  in  the  indictment  and  the  proof 
offered  in  support  thereof  was  disclosed.  ''To  sustain 
an  indictment  for  larceny,  the  goods  alleged  to  have  been 
stolen  must  be  proved  to  be  either  the  absolute  or  special 
property  of  the  alleged  owner."  1  Wharton's  Grim. 
Law  [9  Ed. J  sec.  932,  and  cases  cited;  Commonwealth 
V.  Davis,  9  Cush.  283  ;  Davis  v.  State,  17  Ala.  415  ; 
Commonwealth  v.  Williams,  9  Gray,  387 ;  Merriweather 
V.  State,  33  Tex.  789.  The  error  is  not  such  a  one  as 
can  be  cured  by  section  4114  of  the  Revised  Statutes  of 
1889. 

JoJin  M.  Wood,  Attorney  General,  and^.  C,  Clover^ 
Circuit  Attorney,  for  the  State. 

'*  Ownership  is  one  thing  in  one  oflPense  and  another 
thing  in  another.  Burglary  is  a  disturbance,  not  of  the 
fee  of  the  building  regarded  as  real  estate,  but  of  its 
habitable  security.  Therefore,  in  burglary,  ownership 
means  any  possession  which  is  rightful  as  against  the 
burglar."  2  Bishop  Grim.  Proc.  [3  Ed.]  sec.  137. 
While,  if  the  indictment  had  charged  the  ownership  of 
the  building  in  a  person  wholly  independent  of  and 
separate  from  Mr.  Van  Duzer,  and  who  in  fact  had  no 
connection  with  the  building,  there  might  have  been 
good,  suggestion  of  variance,  yet  we  think  in  this  case 
the  charge  and  proof  perfectly  coincided,  since  it  was 
the  dwelling-house  of  Elizabeth  Van  Duzer,  although  a 
feme  covert  dwelling  with  her  husband  who  was  the  legal 
and  actual  head  of  the  household.  Nor  do  we  think  the 
variance  as  to  the  ownership  of  the  property  such  as  would 
have  warranted  the  trial  court  in  directing  an  acquittal. 
It  certainly  is  pot  such  as  would  justify  this  court  in 
reversing  the  judgment.  ''  Whenever  upon  the  trial  of 
any  felony  *  *  *  there  shall  appear  to  be  any  variance 
between  the  statement  in  the  indictment  -*  *  *  and 
the  evidence  offered  in  proof  thereof    *    *    *    in  the 
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ownership  of  any  property  named  or  described  therein, 
such  variance  shall  not  be  deemed  ground  for  the 
acquittal  of  the  defendant  unless  the  court  before  which 
the  trial  shall  be  had  shall  find  that  such  variance  is 
material  to  the  merits  of  the  case  and  prejudicial  to  the 
defense  of  the  defendant."  R.  S.  1879,  sec.  1820; 
R.  S.  1889,  sec.  4114.  This  section  has  been  repeatedly 
upheld  by  this  court  in  a  variety  of  cases,  and  has  been 
ruled  not  to  apply  only  in  cases  under  the  fraud  act 
( R.  S.  1879,  sec.  1561 ),  where  the  form  of  indictment  is 
specifically  Drescribed  in  terms.  State  v.  Hoi%  93  Mo. 
190. 

Black,  J. — The  defendant  William  Nelson  and 
Joseph  Sutter  were  jointly  indicted  for  burglary  and 
larceny.  Sutter  was  acquitted,  and  Nelson  was  found 
guilty  of  both  offenses. 

While  exceptions  were  taken  to  the  instructions 
given  by  the  court,  no  complaint  was  made  of  them  in 
the  motion  for  a  new  trial.  Error  in  giving  instructions 
must  be  made  a  ground  for  new  trial  in  the  motion 
filed  for  that  purpose,  and  if  this  is  not  done  the  instruc- 
tions cannot  be  reviewed  by  this  court.  It  is  not 
enough  that  exceptions  are  saved  at  the  time  the  instruc- 
tions are  given.  The  reason  of  the  rule  is,  that  the  trial 
court  must  be  called  upon  to  correct  its  own  errors 
made  during  the  progress  of  the  trial,  and  this  is  done 
by  specifying  the  grounds  upon  which  a  new  trial  is 
asked.  It  is  manifest  from  an  inspection  of  this  bill  of 
exceptions  that  it  was  prepared  with  a  view  of  presenting 
only  the  questions  of  variance,  and  it  would  be  gross 
injustice  to  the  state  to  review  the  instructions  under 
such  circumstances. 

The  substance  of  the  charge  in  the  indictment  is, 
that  the  defendants  broke  into  the  dwelling-house  of 
Elizabeth  F.  Van  Duzer,  and  stole  therefrom  one  lot  of 
jewelry  of  the  value  of  forty  dollars,  and  one  gold 
watch  of  the  value  of  fifty  dollars,  all  the  property  of 
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Elizabeth  F.  Van  Duzer.  The  evidence  for  the  state 
shows  that  Elizabeth  P.  Van  Duzer  was  a  married 
woman  living  with  her  husband  and  family  in  a  house 
rented  by  him,  being  number  2743,  Geyer  avenue,  in 
the  city  of  St.  Louis ;  that  her  daughter  Gertrude  Van 
Duzer,  then  past  eighteen  years  of  age,  occupied  a  room 
in  the  second  story  as  her  bedroom ;  that  on  the 
thirteenth  of  February,  1889,  the  defendants  entered 
the  house  by  breaking  open  an  outer  door  of  the  base- 
ment ;  that  they  then  ascended  to  the  second  story  and 
took  from  a  bureau  in  the  room  occupied  by  Gertrude  a 
lot  of  jewelry  belonging  to  Gertrude  of  the  value  of 
fifty  dollars.  The  defendant  introduced  evidence  tend- 
ing to  show  an  alibi. 

Elizabeth  F.  Van  Duzer  being  a  married  woman 
living  with  her  husband  in  a  house  rented  by  him,  there 
can  be  no  doubt  but  the  house  was  the  dwelling-house  of 
her  husband,  and  the  ownership  should  have  been  so 
laid  in  the  indictment.  It  is  equally  clear  that  Gertrude 
Van  Duzer  was  the  owner  of  the  property  stolen,  and 
that  Elizabeth  F.  Van  Duzer  was  neither  the  general 
nor  special  owner  of  it.  There  is,  therefore,  a  variance 
between  the  indictment  and  proof,  both  as  to  the  owner- 
ship of  the  dwelling-house,  and  as  to  the  ownership  of 
the  property  stolen  therefrom.  At  common  law  such  a 
variance  would  be  fatal.  1  Russell  on  Crimes  [  7.  Am. 
Ed.]  826.  "Ownership,'*  says  Bishop,  '* must  be 
proved  as  laid,  because  it  is  descriptive  of  the  identity 
of  the  offense,  distinguishing  it  from  all  other 
instances."  1  Bishop  Crim.  Procedure  [3  Ed.]  sec. 
488  5.  '*  If  a  burglary  be  alleged  to  have  been  com- 
mitted in  the  dwelling-house  of  J.  G.,  and  the  fact  is 
that  it  is  the  dwelling-house  of  J.  S.,  the  defendant 
must  be  acquitted  for  the  variance."  Whart.  Crim.  Ev. 
[8  Ed.]  sec.  94.  So,  too,  to  sustain  an  indictment  for 
larceny,  the  goods  alleged  to  have  been  stolen  must  be 
proved  tiO  be  either  the  absolute  or  special  property  of 
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the  alleged  owner.  1  Whart.  Grim.  Law  [9  Ed.]  sec. 
932. 

These  citations  are  suflBcient  to  show  that  the 
variance  would  be  fatal  at  common  law,  both  as  to  the 
charge  of  burglary  and  as  to  the  charge  of  larceny,  and 
it  only  remains  to  be  seen  whether  the  defect  in  the 
proof  is  cured  by  section  1820.  of  the  Revised  Statutes, 
1879,  which  is  the  same  as  section  4114,  Revised  Statutes, 
1889,  and  which  provides:  "Whenever,  on  the  trial 
of  any  felony  or  misdemeanor,  there  shall  appear  to  be 
any  variance  between  the  statement  in  the  indictment 
or  information  and  the  evidence  offered  in  proof  thereof, 
in  the  christian  name  or  surname  or  both  christian 
name  and  surname  *  *  *  of  any  person  whomsoever 
therein  named  or  described,  *  *  *  or  in  the  owner- 
ship of  any  property  named  or  described  therein,  such 
variance  shall  not  be  deemed  grounds  for  an  acquittal 
of  the  defendant,  unless  the  court  before  which  the 
trial  shall  be  had  shall  find  that  such  variance  is 
material  to  the  merits  of  the  case,  and  prejudicial  to 
the  defense  of  the  defendant." 

Under  this  statute  it  has  been  held  on  indictments 
for  murder,  rape  and  larceny  that  a  variance  in  the 
christian  name  or  surname  of  the  person  killed, 
assaulted,  or  the  owner  of  the  property  stolen,  would 
not  work  an  acquittal  of  the  defendant,  unless  the  trial 
judge  found  that  the  variance  was  material  and  preju- 
dicial to  the  defense.  State  v,  Sharp^  71  Mo.  218  ;  State 
V.  Sneed,  91  Mo.  652 ;  State  v.  Wammacic,  70  Mo.  410 ; 
State  V.  Smith,  80  Mo.  616  ;  State  v.  Barker,  64  Mo.  282. 
The  cases  cited  do  not,  it  is  true,  go  quite  so  far  as  the 
case  in  hand  ;  for  in  this  case  there  is  more  than  a 
variance  in  the  christian  name  or  surname.  There  is 
here  a  complete  variance  in  the  ownership,  both  of  the 
dwelling-house  and  of  the  property  stolen,  but  the 
statute  provides  expressly  for  such  a  case.  When  we 
look  at  the  circumstances  disclosed  by  the  evidence,  it 
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is  very  clear  that  the  variance  could  not,  and  did  not,  in 
the  least  prejudice  the  defendant's  defense.  The  merits 
of  the  case  in  nowise  depended  upon  the  question 
whether  the  husband  or  the  wife  was  the  owner  of  the 
house  burglarized ;  nor  upon  the  question  whether  the 
mother  or  daughter  was  the  owner  of  the  jewelry. 
The  court  did  not  find  that  the  variance  was  material  to 
the  merits  of  the  case  and  prejudicial  to  the  defense. 
On  the  contrary  the  court  overruled  the  objection  to  the 
evidence  showing  the  ownership  of  the  jewelry,  and  sub- 
sequently refused  to  strike  it  out,  and  submitted  the 
case  to  the  jury.  The  trial  court  must  have  been  of  the 
opinion  that  the  variance  in  both  respects  was  imma- 
terial. The  variance  is  cured  by  the  statute  and  the 
failure  of  the  trial  judge  to  make  the  required  finding. 

In  reaching  this  conclusion  we  have  not  overlooked 
State  V.  Hbrrij  93  Mo.  190.  That  was  an  indictment  for 
obtaining  money  from  John  F.  Adams  by  means  of  a 
false  pretense,  drawn  according  to  the  short  form  given 
in  section  1561,  Revised  Statutes,  1879.  The  name  of  the 
person  defrauded  was  Joseph  Adams,  and  the  variance 
was  held  to  be  fatal.  The  ruling  goes  upon  the  ground 
that  as  the  statutory  form  had  been  held  to  be  constitu- 
tional mainly  on  the  ground  that  it  required  the  name 
of  the  person  defrauded  to  be  given  and  thereby  suffi- 
ciently indentified  the  accusation,  the  name  of  the 
defrauded  party  became  a  necessary  part  of  the  indict- 
ment and  should  be  truly  stated.  It  was  then  said : 
"And  it  will  further  follow,  that  such  omission  cannot 
be  supplied  or  cured  by  other  sections  of  the  statute 
sufficient  for  such  purpose  in  a  general  way;"  thus 
showing  that  the  ruling  was  confined  to  indictments 
drawn  under  that  section  of  the  statute. 

The  judgment  is  affirmed.     All  concur. 
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Brown  v.  T^E  Chicago,   Burlingtott  and  Kansas 
City  Railway  Company,  Appellant 


1. 


Bailroad:  action  for  appropriating  land:  instruction. 
Where  one  seeks  to  recover  damages  from  a  railroad  company  for 
entering  upon  and  appropriating  a  strip  of  land  one  hundred  feet 
wide  for  railroad  purposes,  and  there  is  no  issue  as  to  the  owner- 
ship of  other  land  described  in  the  petition,  the  instruction  should 
be  confined  to  the  strip  in  question. 

: :  questions  op  law  and  fact.    The  ownership  of 


8. 


6. 


the  strip  is  a  question  of  law,  but  the  facts  from  which  such 
ownership  is  to  be  determined  should  be  submitted  to.the  jury. 

Adverse  Possession.  A  continuous  exclusive  possession  for  ten 
years,  under  claim  of  ownership,  is  necessary  to  support  a  title  by 
adverse  possession. 

Practice:  instructtions.  It  is  error  to  give  instructions  not 
warranted  by  the  pleadings  or  the  evidence. 

Practice  in  Supreme  Court :  reversal  of  judgment.  Where 
the  instructions  are  erroneous,  and  there  is  no  substantial  evidence 
to  support  the  verdict,  it  is  error  for  the  lower  court  to  deny  a  new 
trial,  and,  in  such  x^ase,  the  supreme  court  wUl  reverse  the  judg- 
ment without  remanding  the  cause. 

Appeal  from  Linn  Circuit  Court. 


Reversed. 

E.  Lander  and  B.  J.  Northcott  for  appellant. 

(1)  Respondent's  first  instruction  given  is  erro- 
neous and  misleading  in  that  it  bases  the  plaintiff's 
right  of  recovery  wholly  upon  his  ownership  of  the 
eighty  acres  described  in  the  petition,  without  regard  to 
the  respective  rights  of  the  parties  to  the  one  hundred 
feet  right  of  way  through  the  tract,  which  is  really  the 
only  matter  in  dispute.  And,  again,  said  instruction 
requires  the  jury  to  pass  on  the  question  of  title,  with- 
out submitting  any  question  of  fact,  upon  which  they 
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might  predicate  a  conclusion.  (2)  Respondent's  second 
instruction  is  erroneous  in  that  it  assumes  as  a  fact  that 
James  Welsh,  the  grantee  of  Lamme,  was  in  the  actual 
possession,  of  the  one  hundred  feet  right  of  way  before 
and  at  the  time  of  the  condemnation,  which  is  a  disputed 
matter.  Lynde  v.  Williams^  68  Mo.  360;  Oreen  v. 
Hailroad,  60  Mo.  405 ;  Peck  v.  Ritchey,  66  Mo.  114. 
Again,  said  second  instruction  fails  to  submit  to  the 
jury  whether  Welsh,  and  those  holding  under  him,  so 
held  the  open,  hostile,  exclusive,  notorious,  continuous, 
adverse  possession  of  the  strip,  claiming  right  or  title 
thereto.  Bradley  v.  West^  60  Mo.  33 ;  Boogher  v.  Neece^ 
76  Mo.  384 ;  Orispen  v.  Hannocan^  50  Mo.  636 ;  Key  v. 
JenningSy  Q6  Mo. 'SB6.  (3)  Respondent's  third  instruc- 
tion is  misleading,  confusing,  a  perturbation  of  the 
whole  record ;  and  is  applicable  to  no  issue  or  contro- 
versy in  the  case.  Appellant  nowhere  interposed  the 
statute  of  limitations  as  a  defense.  The  instruction  can 
have  no  purpose  unless  it  be  an  intimation  to  the  jury 
to  find  for  the  plaintiff.  Camp  v.  Heelan^  43  Mo.  691 ; 
Hassett  v.  RusJc^  64  Mo.  325,  328 ;  Quinliven  n.  English^ 
44  Mo.  46,  at  p.  61.  (4)  Respondent's  own  showing 
makes  a  case  of  mixed  possession  of  the  one-hundred- 
feet  strip  in  1870,  the  railroad  company  holding  pos- 
session with  title,  and  Welsh  (under  whom  plain tiflE 
claims)  holding  without  title.  Respondent's  instruc- 
tions nowhere  present  the  law  applicable  to  such  state  of 
facts.     Orispen  t?.  Hannovan^  60  Mo.  636 ;  Bradley  v. 

Westy  60  Mo.  ( 6 )  From  November  6,  1879,  to  January 
8,  1880,  while  Rummell  owned  the  tract  of  land,  there 
is  no  word  of  evidence  as  to  possession  of  the  one-hun- 
dred-feet strip,  adverse  or  otherwise.  Adverse  posses- 
sion must  be  proven ;  it  cannot  be  presumed.     Lynde  v. 

Williams,  68  Mo.  369-370.  (6)  It  is  established  by 
respondent's  own  showing,  and  stands  uncontradicted, 
that  from  January  8,  1880,  to  the  spring  of  1882,  while 
Mitchell  owned  the  tract  of  land,  no  title  or  right  was 
claimed  to  the  onehundred-feet  strip  as  against  the 
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railroad  company,  and,  without  counting  part  of  this 
time,  no  limitation  can  be  made  out.  ( 7 )  The  evidence 
not  only  does  not  fail  to  show,  but  does  affirmatively 
show,  that  Mitchell,  from  January  8, 1880,  to  the  spring 
of  1882,  did  not  claim  the  one-hundred-feet  strip  of  land 
adversely  to  defendant  company,  or  to  its  predecessor ; 
therefore,  the  proof  entirely  fails  to  make  out  the  statu- 
tory period  of  ten  years'  limitation.  (8)  Appellant's 
tenth  instruction,  refused  by  the  court,  should  have 
been  given.  It  is  the  only  instruction  in  the  case  that 
submits  to  the  jury,  upon  all  the  evidence,  the  question 
whether  the  possession  of  the  one-hundred-feet  strip, 
claimed  by  respondent,  was  held  for  a  period  of  time 
named,  adversely,  under  claim  of  right  or  title,  the 
truth  of  which  would  settle  the  whole  controversy  for 
or  against  appellant,  irrespective  of  all  other  facts  in 
the  case.  ( 9 )  Flaintiflf,  not  being  in  possession  at  the 
time  of  the  alleged  trespass,  July,  1882  ( Mitchell,  his 
grantor,  having  retained  his  former  possession  of  the 
farm  for  the  crop  year  of  1882 ),  and  defendant  having 
taken  actual  possession  of  the  one-hundred-feet  strip  in 
September,  1881,  and  held  the  possession  ever  since, 
plaintiff  cannot  recover  in  this  action,  but  must  be 
remitted  to  his  ejectment,  where  the  title  and  all  dam- 
ages can  be  settled.  Brown  v.  Carter^  52  Mo.  46; 
Cochran  v.  Whitesidey  34  Mo.  417 ;  Ware  v.  Johnson^ 
55  Mo.  500 ;  Brown  v.  Hartzell,  87  Mo.  564.- 

A.  W.  Mullins  with  0.  F.  Libby  for  respondent. 

(1)  The  circuit  court  did  not  err  in  giving  the 
plaintiff's  first  instruction.  If  the  plaintiff  was  the 
owner  and  in  the  actual  possession  of  the  land  in  ques- 
tion, and  that  while  he  so  owned  and  possessed  it  the 
defendant,  without  the  consent  and  against  the  will  of 
the  plaintiff,  went  upon  the  premises  and  constructed 
its  railroad,  and  appropriated  to  its  own  use  a  strip  of 
land,  one  hundred  feet  wide,  through  such  premises,  for 
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right  of  way,  then  it  is  clear  that  the  plaintiff  was  enti- 
tled to  recover.  And  so  the  jury  were  directed  by  that 
instruction.  Combs  v.  Smith,  78  Mo.  32;  Welsh  v. 
Bailroady  19  Mo.  App.  127.  ( 2 )  There  was  no  error 
committed  in  giving  plaintiff's  second  instruction. 
School  District  v.  Oeorges^  60  Mo.  194;  Railroad  %. 
McGee^  76  Mo.  622;  Callaway  County  v.  Nolley,  31 
Mo.  393 ;  Welsh  v.  Railroad,  19  Mo.  App.  127 ;  People 
V.  Clarke,  9  N.  Y.  349 ;  Rowan's  Exr's  v.  Portland, 
8  B.  Mon.  232,  259 ;  Wood  on  Lim.  of  Actions,  p.  92 ; 
11  Cent.  Law.  Jour.;  pp.  241-242.  ( 3 )  The  plaintiff 's 
third  instruction  is  the  law,  and  could  not  possibly  have 
prejudiced  the  defendant.  It  simply  directed  the  jury 
that  plaintiff's  right  of  action,  *'if  any  existed  in  his 
favor  under  the  instructions,"  was  not  barred  by  limita- 
tion, if  his  action  was  commenced  within  five  years  next 
after  defendant's  entry  upon  and  taking  possession  of 
plaintiff's  land.  Comhs  v.  Smith,  78  Mo.  32.  (4)  The 
defendant's  fourth,  fifth,  sixth,  seventh,  eighth  and 
ninth  instructions  submitted  the  question  of  the  statute 
of  limitations  to  the  jury  in  the  most  favorable  manner 
for  the  defendant,  and  required  the  very  highest  degree 
of  proof  on  the  part  of  plaintiff.  There  was  no  error 
committed  by  the  court  in  refusing  to  give  defendant's 
tenth  instruction.  State  v.  Brokerage  Co.,  85  Mo.  411 ; 
If'lint  V.  Toung,  70  Mo.  221  ;  Spohn  v.  Railroad,  87 
Mo.  74  ;  State  v.  Oann,  72  Mo.  374.  ( 6 )  The  conten- 
tion here  by  appellant  that  plaintiff's  evidence  was 
insufficient  to  authorize  the  giving  of  instructions,  or  to 
support  the  verdict,  is  not  predicated  on  any  point  made 
or  question  raised  on  the  trial.  No  demurrer  to  the 
evidence  was  offered,  nor  was  any  instruction  asked 
upon  the  whole  evidence.  Appellant  also  asked  for 
instructions  on  the  question  of  the  statute  of  limitations, 
and  should  not  now  be  heard  to  complain  that  instruc- 
tions were  given  on  that  question.  Keen  v.  Schnedler, 
92    Mo.    616.     (6)    The    doctrine  announced    by   the 
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instructions  asked  by  the  defendant  and  given  by  the 
court  on  the  statute  of  limitations  is  the  same  as  that 
contained  in  plaintiff's  instruction  on  that  issue.  "It 
is  settled  that  one  party  cannot  be  allowed  to  complain 
of  another's  instructions  where  his  own  announced  the 
same  doctrine."  Reilly  v.  Railroad^  94  Mo.  600; 
Thorpe  V,  Railroad^  89  Mo.  650;  Holmes  v.  Braid- 
wood,  82  Mo.  610.  (7)  There  being  sufficient  evidence 
upon  which  to  submit  the  case  to  the  jury  for  their 
determination,  and  the  jury  having  found  for  the  plain- 
tiflf,  and  the  defendant's  motion  for  a  new  trial  having 
been  overruled  by  the  trial  court,  and  the  verdict 
approved  thereby,  this  court  will  not  review  the  evi- 
dence to  ascertain  with  respect  to  which  side,  in  the 
opinion  of  this  court,  had  the  weight  and  preponder- 
ance of  the  evidence.  The  jury  are  the  rightful  and 
legitimate  triers  of  the  facts.  Oglebay  v.  Corby^  96 
Mo.  285;  Price  v.  Evans^  49  Mo.  396;  Oillespie  v. 
Stone,  43  Mo.  350 ;  McAfee  v.  Ryan,  11  Mo.  364. 

Brace,  J. — In  this  action  the  plaintiff  seeks  to 
recover  damages  from  the  defendant  for  wrongfully 
entering  upon  the  north  half  of  the  northwest  quarter 
of  section  8,  township  67,  range  20,  in  said  county  and 
appropriating  a  strip  of  land  one  hundred  feet  wide 
through  said  tract  for  the  purposes  of  its  railroad,  and 
offers  to  convey  said  strip  to  the  defendant  upon  the 
payment  of  said  damages  and  a  reasonable  compensa- 
tion therefor. 

The  answer  sets  up  ownership  by  the  defendant  of 
the  one-hundred- feet  strip  by  virtue  of  a  condemnation 
proceeding,  commenced  March  11,  1870,  and  concluded 
April  11,  1870,  by  the  Missouri  Central  Railroad  Com- 
pany against  one  Milton  Lamme. 

It  is  conceded  that  at  the  time  these  proceedings 
were  instituted  Lamme  was  the  owner  in  fee  simple  of 
said  eighty-acre  tract  of  land  and  that  the  plaintiff  by 
mesne  conveyances  has  acquired  his  title  thereto.    It  is 
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also  conceded  that  the  said  Missouri  Central  Railroad 
Company  by  virtue  of  the  condemnation  proceedings 
aforesaid  obtained  Lamme's  title  to  the  one-hundred- 
feet  strip  across  said  tract  for  a  right  of  way  ior  its 
railroad,  and  that  the  defendant  by  mesne  conveyances 
has  acquired  all  the  right,  title  and  interest  of  said  rail- 
road company  thereto. 

In  the  summer  of  1870,  under  the  right  acquired  by 
said  condemnation  proceedings,  the  Missouri  Central 
Railroad  Company  entered  upon  said  strip  and  graded 
a  roadbed  on  it.  This  work  ceased  during  that  sum- 
mer, and  thereafter  neither  said  railroad  company  nor 
any  of  its  grantees  did  any  work  upon,  or  exercised  any 
acts  of  ownership  over,  said  strip  until  the  fall  of  1881. 
In  September  of  that  year  the  defendant  by  Elijah. 
Smith  and  his  employes  entered  upon  the  right  of  way, 
and  between  that  time  and  the  followmg  December 
dressed  and  finished  the  old  grade  and  put  it  in  condi- 
tion for  the  track  which  was  laid  thereupon  in  the 
spring  following,  and  afterwards  in  the  spring  and 
summer  of  1883  fenced  the  right  of  way.  Pending  said 
conden)nation  proceedings  and  on  the  first  of  April, 
1870,  Lamme  conveyed  said  eighty-acre  tract  by  war- 
ranty deed  to  James  Welsh  who  was  in  possession 
thereof  at  the  time  the  roadbed  was  graded  by  the 
Missouri  Central  Railroad  Company,  in  the  summer  of 
1870,  and  who  continued  in  possession  thereof  until 
some  time  in  the  year  1879.  On  the  fifth  of  November, 
1879,  all  his  right,  title  and  interest  in  said  tract  of  land 
was  sold  under  a  special  execution  upon  a  judgment  of 
foreclosure  of  a  deed  of  trust  in  favor  of  R.  W.  Mitchell, 
administrator  of  James  Lamme,  given  by  Welsh  to 
secure  the  payment  of  the  purchase  money  for  said  land 
to  said  Lamme,  and  J.  D.  Rummell  became  the  pur- 
chaser and  received  the  sheriff's  deed  therefor. 

On  the  fourth  of  January,  1880,  Rummell  and  wife 
conveyed  the  tract  to  Sarah  C.  Mitchell,  wife  of  the  said 
R.  W.  Mitchell,  and  on  the  second  of  October,  1882, 
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Sarah  C.  Mitchell  and  husband  conveyed  the  tract  to 
the  plaintiflE.  It  does  not  appear  that  Rummell  was 
ever  in  actual  possession  of  the  tract.  The  evidence 
tends  to  prove  that  R.  W.  Mitchell  in  right  of  his  wife 
succeeded  Welsh  in  the  possession  some  time  in  the 
latter  part  of  the  year  1879,  and  continued  in- possession 
until  the  sale  to  plaintiflE  which  took  place  about  the 
first  of  April,  1882,  at  which  time  the  tract  was  in  the 
actual  possession  of  one  Alban  as  tenant  of  Mitchell, 
and  by  the  terms  of  the  contract  between  plaintiff  and 
Mitchell  the  latter  was  permitted  to  remain  in  posses- 
sion until  the  crop  of  that  season  was  matured  and 
taken  oflF.  In  October,  1882,  the  plaintiflE  received  his 
deed  from  Mitchell,  having  complied  with  the  terms  of 
his  contract,  and  entered  into  possession  of  the  tract, 
and  afterwards  on  the  fifth  of  April,  1886,  commenced 
this  action. 

The  controlling  question  in  the  case  on  the  evi- 
dence, under  the  pleadings  was  whether  the  plaintiflE 
and  his  grantors  by  continuous  adverse  possession  had 
acquired  legal  title  to  the  right  of  way  of  one  hundred 
feet  across  said  eighty-acre  tract — vested  in  the  defend- 
ant by  virtue  of  said  condemnation  proceedings  and  the 
mesne  conveyances  from  said  Missouri  Central  Railroad 
Company.  The  case  was  tried  in  the  circuit  court 
before  a  jury,  and  the  question  of  fact  submitted  upon 
instructions,  of  which  those  given  for  the  plaintiflE  the 
defendant  complains,  and  a  verdict  returned  in  favor  of 
the  plaintiflE  and  his  damages  assessed  at  the  sum  of 
two  hundred  and  fifty  dollars,  upon  which  judgment 
was  rendered  and  the  defendant  appeals.  The  defend- 
ant also  complains  of  the  action  of  the  court  in  refusing 
an  instruction  asked  upon  the  question  of  adverse 
possession. 

The  instructions  given  for  the  plaintiflE  upon  the 
question  of  adverse  possession  are  as  follows : 

**1.  The  court  instructs  the  jury  that  if  they  find 
from  the  evidence  that  the    plaintiflE  herein  was  the 
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owner  and  in  actual  possession  of  the  premises  described 
in  the  petition,  and  that  while  he  so  owned  and  pos- 
sessed the  same  the  defendant  by  its  servants  and 
employes  entered  into  and  upon  such  premises,  with- 
out the  consent  and  against  the  will  of  plaintiff,  and 
built  and  constructed  the  railToad  through  said  prem- 
ises, and  that  defendant  has  since  maintained,  run  and 
operated  said  railroad,  and  has  fenced  up,  and  appro- 
priated to  its  own  use  a  strip  of  land  one  hundred  feet 
wide,  then  the  finding  should  be  for  the  plaintiff,  for 
the  amount  of  the  damages  so  sustained  by  him  as 
shown  in  the  evidence,  in  all,  not  to  exceed  one  thou- 
sand dollars. 

*'2.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  James  M.  Welsh,  the 
grantee  of  Milton  Lamme,  and  those  claiming  under  him, 
continued  in  the  actual  possession  of  the  strip  of  land 
sought  to  be  condemned  for  a  right  of  way  for  the  rail- 
road, after  the  proceedings  were  had  for  that  purpose 
in  the  year  1870,  and  did  not  surrender  the  possession 
of  the  said  strip  of  land  through  said  premises  to  the 
railroad  company,  but  held  and  continued  the  actual 
possession  thereof,'  continuously  after  the  grading  was 
done,  for  themselves  as  against  the  railroad  company 
for  a  period  of  ten  years  or  more  before  the  defendant 
took  possession  of  said  strip  of  land  and  built  its  road 
thereon,  and  that  said  defendant  by  its  agents  and 
employes  took  possession  without  the  consent  and 
against  the  will  of  the  owner,  then  the  jury  should 
find  for  the  plaintiff. 

*'3.  The  court  further  instructs  the  jury  that, 
although  they  may  find  from  the  evidence  that  in  the 
month  of  September,  1881,  the  defendant  caused  some 
work  to  be  done  on  the  road  within  the  premises 
described  in  the  pleadings,  and  afterwards,  in  the  year 
1882,  laid  its  railway  track  over  the  same,  then  plaintiff 's 
right  of  action,  if  a  right  of  action  existed  in  his  favor 
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under  the  instructions,  was  not,  and  is  not,  barred  by 
limitation.'' 

The  instruction  asked  for  the  defendant,  and  which 
the  court  refused  to  give,  is  as  follows  : 

*'10.  If  the  jury  believe,  from  the  evidence,  that 
Sarah  'C.  Mitchell,  while  the  owner  and  in  control  of  the 
adjoining  lands,  did  not  claim  the  title  to  the  strip  of 
ground  one  hundred  feet  wide,  but  regarded  the  same 
as  the  property  of  the  defendant  or  its  grantors,  they 
will  omit  the  time  said  lands  were  owned  by  said 
Mitchell  from  their  computation  of  time,  and,  if  said 
Mitchell  did  not  claim  the  title  thereto,  then  the  plain- 
tiff and  those  under  whom  he  claims  must  have  had  ten 
yeg^rs'  actual,  open,  notorious  and  adverse  possession 
thereof,  with  claim  of  title,  for  more  than  t«n  years 
prior  to  the  purchase  by  Mitchell,  and,  unless  they  do  so 
find,  they  must  find  for  the  defendant." 

If  the  plaintiff  acquired  Lamme's  title  to  the  one- 
hundred-feet  strip,  and  a  right  of  action  in  this  case,  it 
was  by  virtue  of  a  continuous  adverse  possession  thereof 
for  a  period  of  ten  years  or  more  by  his  grantors,  after 
the  entry  of  defendant's  grantors  under  the  condemna- 
tion proceedings,  and  before  this  suit  was  commenced, 
and  bejfore  the  entry  of  defendant's  employes  in  Sep- 
tember, 1881.  The  possession  of  Welsh  and  Mitchell, 
it  is  contended  for  plaintiff,  constitutes  such  continuous 
adverse  possession.  The  evidence  upon  which  this  con- 
tention is  based  is  as  follows : 

Mr.  Welsh,  who,  it  seems,  was  a  nursery  man,  tes- 
tified as  follows  ( in  chief ) : 

"C.  Bo  you  know  what  time  the  original  grading 
was  done  over  the  land  in  question  ?  A.  In  the  sum- 
mer of  1870. 

**  Q.  By  whom  was  it  done  ?  A  It  was  done  by 
Mr.  Cundiflf  and  Maj.  McKay. 

''Q.  I  will  get  you  to  state  after  that  worR  was 
done  what  you  did  with  the  land  ?  About  the  use  of  this 
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one  hundred  feet  here  in  question  ?  A.  Well,  I  went  to 
work  and  cleaned  up  the  place ;  there  was  not  much 
grading  done  as  it  was  level  land,  and  then  I  planted 
some  fruit  trees. 

''§.  What  time  did  you  begin  work  there?  Was 
it  after  the  work  on  the  road  was  done  ?  A.  t  never 
regarded  that  the  road  had  any  right  there  at  all. 

**§.  I  will  get  you  to  state  if  you  used  that  one 
hundred  feet  same  as  the  rest  of  the  land  I  A.  I  used  it 
just  the  same. 

'*  Q.  Was  the  whole  tract  inclosed  %  A.  It  never 
was  fenced  just  south  of  the  eighty  acres.  It  was  closed 
on  the  north. 

*'C.  How  many  years  did  you  occupy  it,  Mr. 
Welsh  ?  A.  I  believe,  nearly  ten  years,  nine  and  more ; 
untir79. 

"  Q.  Well,  up  to  '79— up  to  that  time,  I  will  get  you 
to  state  how  you  used  the  one-hundred -feet  strip  as  to 
the  whole  tract  of  land  ?  A.  I  used  it  like  I  wanted  as 
well  as  I  could.    Some  places  it  did  not  pay  to  use. 

'  *  Q.  You  understand  that  the  roadbed  runs  through 
this  land?  A.   Yes,  sir." 

CROSS-EXAMINATION. 

"  Q.  Mr.  Welsh,  what  work  did  you  do  on  that 
roadbed  at  any  time?  A:  Well,  I  put  out  trees  and  dug 
trees. 

"^.    Whereat?    A.   Different  places. 

**  Q.  Name  one  place  ?  A.  One  was  where  there  was 
a  pond. 

"C-  What  year  did  you  first  go  on  that  ground  ? 
A.   1870. 

"  Q.  What  month  ?  A.  I  think  it  was  about  the 
first  of  April. 

•*'§.  You  were  cultivating  trees  while  they  were 
grading  that  road  ?  A.   Yes,  sir. 
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"  Q.  When  were  they  grading  that  roadbed?  A. 
They  were  working  there  some  in  May. 

**  Q.  Where  did  you  raise  these  plants?  A.  Right 
on  the  east  side  of  the  track. 

"  Q.  How  long  did  it  take  you  to  dig  and  put  out 
these  hedge  plants  ?   A.   About  thirty  days. 

''Q.  What  did  you  do  next?  A.  Then  in  the 
spring  we  did  some  more. 

*'(>.  How  long  were  you  at  work  that  time?  A. 
Probably  twenty  days. 

*'  Q.  When  did  you  do  any  more  ?  A,  Not  until 
fall  again. 

*'  Q.  What  time  in  the  year  did  you  commence  ?  A, 
In  the  fall. 

''Q.  What  last  did  you  do?  A.  That  was  all 
we  did  after  going  to  work,  until  probably  six  months 
again. 

'*^.  What  else  did  you  do  to  that  one  hundred 
feet  ?    A.     I  cleaned  it  oflF  and  plowed  it. 

^^Q,  How  did  you  plow  it?  'A  I  had  a  man 
plow  it. 

"  Q,  How  did  you  plow  it  ?  -A.  I  recollect  he  called 
it  clear  ground. 

*'^.     It  was  plowed  east  and  west?    A     Yes,  sir. 

*'  Q.  How  wide  a  strip  ?  A.  I  think  maybe  thirty 
or  forty  feet  wide. 

''Q.  Who  did  you  tell  you  claimed  title  to  that 
one  hundred  feet  ?    A.     I  told  everybody. 

''  Q.    Name  one  man.     A.    I  told  Mr.  Morgan. 

'*  Q.     Where  is  he  ?    A,     At  Laclede. 

''Q.  Who  else  did  you  tell?  A.  I  told  Mr. 
Mitchell. 

"  Q.  Who  else  did  you  tell  about  this  claim  ?  A.  I 
told  two  parties  there. 

"  ^.     Who  else  ?   ^.    I  saw  Mr.  Reynolds  about  it. 

"  Q.    Did  you  fence  that  roadbed  up?    A.  Yes,* sir. 

^'Q,     Just  the  same  as  before?    A.     Yes,  sir.'' 
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Mr.  Mitchell  testified  in  chief :  "  §.  I  will  get  you 
to  state  after  the  work  was  done  in  1870,  what  was  done 
by  the  land-owners  as  to  the  whole  of  the  track  being 
fenced  up  ?  This  one-hundred-feet  strip  as  well  as  the 
rest?  A.  No,  sir,  it  was  not  all  fenced.  The  outer 
fences  were  put  up,  but  generally  there  were  no  cross 
fences  between  the  farms. 

"Q.  When  was  it  fenced?  A.  All  that  whole 
country  was  open  between  the  farm's  fences  made  along 
the  roads.     I  saw  there  was  no  cross  fences. 

"Q.  I  will  get  you  to  state  if,  after  your  wife 
bought  the  farm,  you  cultivated  it  'i  State  with  regard 
to  the  one  hundred  feet.  A.  I  did  not  have  any  regard 
for  the  one  hundred  feet. 

"  Q.  Was  the  roadbed  fit  for  cultivation  ?  A.  No, 
sir. 

*'^.  You  cultivated  up  how  close  to  it?  A.  As 
close  as  I  could. 

'*  ^.  I  will  get  you  to  state  whether  there  was  any 
reservation  as  to  this  strip  of  one  hundred  feet?  A. 
No,  sir. 

"  Q.  When  you  sold  to  Dr.  Brown,  I  will  get  you 
to  state  if  there  was  any  reservation  ?    A.    No,  sir. 

*'C.  Do  you  recollect  how  long  you  occupied  it 
before  Dr.  Brown  purchased  it?  A.  I  do  not,  for  sev- 
eral years. 

"^.    Who  occupied  it  before?    A.    Mr.  Welsh.'* 

CROSS-EXAMINATION. 

"©.  What  did  you  ever  do  in  connection  with 
that  one  hundred  feet  ?    A.    Nothing. 

^'Q.  Tou  recollect  there  was  a  roadbed  through 
the  right  of  way?    A.    Yes,  sir. 

"^.     You  did  not  claim  title  ?    A.    No,  sir. 

*'  Q.     Did  anybody  else  ?    A.    Not  that  I  know  of. 

"^.  The  company  was  claiming  the  whole  tract 
as  a  railroad  ?    A.    I  suppose  it  was." 
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There  was  other  evidence  tending  to  show  that 
when  defendant's  employes  commenced  repairing  the 
grade  on  the  right  of  way  in  September,  1881,  the  same 
had  been  in  cultivation  close  up  to  the  roadbed  as 
graded. 

The  grounds  for  reversal  urged  in  this  court  are, 
that  the  trial  court  erred  in  giving  plaintiff 's  instruc- 
tions numbered  1,  2  and  3,  and  in  refusing  defendant's 
instruction  numbered  10,  and  in  overruling  defendant's 
motion  for  a  new  trial. 

I.  The  first  instruction  given  for  the  plaintiff  was 
calculated  to  obscure  the  issue  and  mislead  the  jury. 
The  premises  described  in  the  petition  was  the  eighty- 
acre  tract.  There  was  no  question  raised  upon  the 
evidence  as  to  plaintiff's  ownership  of  any  part  of  that 
tract  except  the  one-hundred-feet  right  of  way  across  it, 
and  the  instruction  should  have  been  confined  to  the 
real  issue  in  the  case,  which  was  as  to  the  ownership  of 
that  strip,  and  not  of  the  whole  tract,  and  this  was  a 
legal  question  not  to  be  submitted  to  the  jury,  but  the 
facts  to  be  by  them  found  from  which  the  ownership 
could  or  could  not  be  declared. 

II.  The  second  instruction  is  also  misleading  and 
not  warranted  by  the  evidence.  The  uncontradicted 
evidence  was,  that  after  the  strip  of  one  hundred  feet 
had  been  condemned  for  a  right  of  way  the  employes  of 
defendant's  grantor  in  the  summer  of  1870  entered  upon 
the  right  of  way  and  were  engaged  in  grading  the  road- 
bed, and  for  that  purpose  had  possession  of  the  right  of 
way ;  that  Welsh  was  also  in  possession  of  some  parts 
of  that  right  of  way  that  was  not  being  graded  for  the 
roadbed,  using  it  for  agricultural  purposes.  The  rail- 
road company  was  in  possession  of  the  strip  as  of  right 
under  the  condemnation  proceedings,  and  their  right  of 
possession  extended  to  the  whole  strip.  The  company's 
right  to  the  possession  of  the  right  of  way  under  the 
condemnation  proceedings  is  conceded,  so  that  Welsh's 
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possession  of  a  part  of  the  right  of  way  was  either  as  a 
trespasser  or  by  permission  of  the  railroad  company. 
He  did  not,  and  could  not,  have  had  exclusive,  adverse 
possession  of  the  strip  until  after  the  defendant's 
grantors  ceased  to  occupy  the  right  of  way  for  the  pur- 
poses for  which  it  was  condemned.  There  was  no 
question  of  a  ^'  surrender  of  possession  "  or  of  a  contin- 
uance of  a  possession  which  Welsh  is  assumed  to  have 
had  of  the  strip  prior  to  and  pending  the  condemnation 
proceedings. 

The  question  presented  in  the  case  was,  after  the 
railroad  company  ceased  to  occupy  this  strip  of  land, 
did  Welsh  take  exclusive  adverse  possession  of  it, 
claiming  it  as  his  own,  and  did  he  and  his  grantees 
so  hold  it  continuously  for  a  period  of  t^n  years  there- 
after and  before  the  defendant  entered  upon  this  strip 
in  September,  1881?  This  question  upon  which  the 
whole  case  turned  was  not  presented  to  the  jury  in  any 
of  plaintiff's  instructions  in  such  clear  and  unmistaka- 
ble language  as  to  enable  them  to  pass  upon  it  advis- 
edly. Why  the  third  instruction  for  the  plaintiff  was 
given,  it  is  iYnpossible  to  conjecture ;  there  was  nothing 
in  the  pleadings  or  the  evidence  to  warrant  it,  and  no 
question  raised  as  to  plaintiff's  action  being  barred  by 
the  statute  of  limitations. 

in.  The  instructions  asked  by  the  defendant  pre- 
sented properly  to  the  jury  the  issue  on  the  evidence, 
and,  if  the  tenth  asked  had  been  given  in  connection 
with  those  that  were  given  for  the  defendant,  a  verdict 
might  have  been  expected  in  accordance  with  the 
evidence. 

The  only  adverse  possession  under  claim  of  right 
which  the  evidence  tended  to  show  was  that  of  Welsh 
extending  from  the  time  that  the  Central  Missouri 
Railway  Company  ceased  occupying  the  right  of  way 
in  the  summer  of  1870,  until  some  time  in  the  year 
1879,  when  Mitchell  went  into  possession,  and  it  was 
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impossible  to  make  out  a  ten  years'  adverse  possession  in 
plaintiff 's  grantors  without  counting  a  part  of  the  time 
of  Mitchell's  possession,  and  there  was  no  evidence 
tending  to  show  that  Mitchell's  possession  of  the  strip 
was  adverse  to  the  railway  company  or  its  grantees  ;  on 
the  contrary,  he  testified  that  he  did  not  claim  title  to 
the  right  of  way.  If  the  defendant's  refused  instruc- 
tion  had  been  given,  the  jury  would  have  seen  at  once 
that  Mitchell  did  not  hold  possession  adversely  and 
that  no  part  of  his  time  in  possession  was  to  be  counted, 
and  that  plaintiff  had  failed  to  make  out  a  case,  in  fail- 
ing to  show  that  he  and  his  grantors  had  held  continu- 
ous, adverse  possession  of  the  right  of  way  for  ten  years 
prior  to  first  of  September,  1881. 

The  verdict  can  only  be  accounted  for  by  the 
misleading  instruction  given  for  the  plaintiff,  and  the 
refusal  of  the  court  to  give  the  defendant's  tenth 
instruction,  which  might  have  corrected  the  confusion 
they  were  calculated  to  produce,  and  enabled  the  jury  to 
properly  understand  the  issue  they  were  called  to  pass 
upon. 

For  the  errors  of  the  trial  court  in  its  action  on  the 
instructions,  and  for  error  in  refusing  a  new  trial  when 
there  was  no  substantial  evidence  that  the  plaintiff  and 
his  grantor  had  been  in  actual,  continuous,  adverse 
possession  of  the  right  of  way  for  a  period  of  ten  years 
or  more  before  the  defendant's  entry  in  1881,  the  judg- 
ment will  be  reversed.  All  concur,  except  that  Ray, 
C.  J.,  and  Barclay,  J.,  are  of  the  opinion  that  the  case 
should  be  remanded. 
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The  State  ex  rel.  Blakemore  v.  Rombaueb  et  al.^ 
Judges  of  the  St.  Louis  Court  of  Appeals. 

1.  Constitution :  title  to  office  :  JUBisDicmoN  of  supreme 
GOUBT.  A  case  involving  the  right  to  the  office  of  clerk  of  a  cir- 
cuit court  comes  within  the  meaning  of  the  clause  of  the  constitu- 
tion (art.  6,  sec.  12)  conferring  appellate  jurisdiction  on  the 
supreme  court  in  cases  involving  "the  title  to  any  office  under 
this  state." 

2.  Courts  of  Appeals:  JURi8Dic?ri0N  of  original  writs.  The 
courts  of  appeals  imder  the  amendment  of  1884  to  the  constitution 
( R.  8.  1889,  pp.  87,  88 )  have  no  original  jurisdiction,  by  virtue  of 
their  power  to  hear  and  determine  original  writs,  to  determine 
controversies  over  which  the  supreme  court  has  appellate  juris- 
diction. 

3.     : .    The  jurisdiction  of  the  courts  of  appeal,  original 

as  well  as  appellate,  is  confined  under  said  amendment  to  those 
cases  the  subj^t-matter  of  which  is  not  within  the  appellate  juris- 
diction of  the  supreme  court. 

Prohibition, 

Writ  awarded. 

James  Carr  with  Lee  &  Ellis  for  relator. 

( 1 )  The  original  jurisdiction  conferred  on  the  St. 
Louis  court  of  appeals  by  the  twelfth  section  of  the 
seventh  article  of  the  constitution  to  issue  writs  of  qv^ 
warranto^  and  to  hear  and  determine  the  same,  was 
abrogated  by  the  amendment  to  the  constitution  of 
1884.  One  of  two  things  is  true:  If  the  St.  Louis 
court  of  appeals  had  jurisdiction,  then  the  relator  was 
entitled  on  his  application  to  an  appeal  to  this  court  to 
have  his  case  reviewed ;  but  if  it  had  no  jurisdiction 
then  the  relator  was  not  entitled  to  an  appeal,  and  he 
is  entitled  to  a  writ  of  prohibition.  Mastin  n,  Sloan^ 
98  Mo.  252 ;  Campbell  v.  Court  of  Appeals,  97  Mo.  276. 
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(2)  Moreover,  in  this  proceeding  the  construction  of 
,  the  constitution  was  involved  in  the  particulars  herein- 
before stated.  The  relator  has  a  right,  under  the  con- 
stitution and  amendment,  to  have  the  supreme  court 
construe  and  pass  upon  said  questious.  State  ex  rel. 
Campbell  v.  St.  Lotus  Court  of  A^ypeals^  97  Mo.  276 ; 
State  ex  rel.  West  v.  Francis^  95  Mo.  24.  ( 3 )  Again, 
this  case  involves  the  "title  to  an  office  under  this 
state."  Const.,  sec.  12,  art.  6.  This  clearly  means  a 
case  where  the  party  holds  the  office  in  question  under 
the  statutes  of  this  state,  in  contradistinction  to  a  party 
who  holds  an  office  under  a  municipality  or  the  ordi- 
nances thereof. 

Hoicgh  &  Hough  for  respondents. 

( 1 )  It  may  well  be  doubted  whether  the  office  of 
clerk  of  the  circuit  court  is  *'an  office  under  this  state" 
within  the  meaning  of  section  12,  of  article  6,  of  the  con- 
stitution. Was  it  not  intended  by  the  language  in  the 
constitution  to  refer  to  cases  in  which  the  title  to  a 
state  office  was  involved  ?  State  v.  Spencer^  91  Mo.  206 ; 
State^  etc.y  v.  Board  of  Health,  90  Mo.  169;  State  ex 
rel.  V.  Dillon^  90  Mo.  229.  (2)  At  all  events  under  the 
grant  of  power  to  the  St^  Louis  court  of  appeals  in  the 
twelfth  section  of  article  6  of  the  constitution  that 
court  has  the  right  to  hear  and  determine  quo  warranto 
proceedings  and  hence  necessarily  has  the  power  to 
determine  any  question  which  may  arise  in  such  pro- 
ceeding whether  it  involves  the  construction  of  the  con- 
stitution or  the  title  to  a  state  office.  If  the  St.  Louis 
court  of  appeals  has  no  jurisdiction  to  determine  a  qu^ 
warranto  proceeding  involving  questions  which  when 
originally  raised  in  the  circuit  courts  of  the  state  would 
bring  such  cause  within  the  appellate  jurisdiction  of  the 
supreme  court,  then  the  St.  Louis  court  of  appeals 
would  likewise  have  no  power  to  issue  writs  of  habeas 
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corpus  and  determine  proceedings  thereunder  when  a 
constitutional  question  is  involved.  ( 3 )  The  St.  Louis 
court  of  appeals  has  authority  since  the  adoption  of  the 
amendment  of  1884  to  issue  writs  of  habeas  corpus^ 
quo  warranto^  etc.  Clarkson  v.  Court  of  Appeals^  88 
Mo.  137. 

Black,  J.— The  history  of  this  case  is  as  follows : 
William  Bragg  was  the  duly  elected  and  qualified  clerk ' 
of  the  circuit  court  of  Dunklin  county,  having  been 
elected  for  four  years  from  and  after  the  first  day  of 
January,  1887.  On  the  sixth  of  December,  1888,  the 
judge  of  the  circuit  court  suspended  Bragg  for  alleged 
misdemeanors  in  office,  and  at  the  same  time  appointed 
James  B.  Blakemore  temporary  clerk. 

Informations  were  duly  filed  in  the  circuit  court 
charging  Bragg  with  the  alleged  misdemeanors,  but 
before  they  came  on  for  trial  he  resigned.  The 
governor  accepted  the  resignation,  and  on  the  twenty- 
second  of  January,  1889,  appointed  Robert  P.  Sanders 
clerk  to  fill  the  vacancy.  Blakemore,  who  then  dis- 
charged the  duties  of  circuit  clerk  under  the  appoint- 
ment made  by  the  circuit  judge,  refused  to  surrender 
the  office  to  Sanders ;  and,  thereupon,  the  latter  com- 
menced a  proceeding  by  quo  warranto  in  the  St.  Louis 
court  of  appeals  to  oust  Blakemore.  After  due  con- 
sideration that  court  gave  judgment  of  ouster,  and  was 
about  to  issue  a  writ  to  carry  into  eflfect  the  judgment, 
when  Blakemore  applied  to  this  court  for  a  writ  of 
prohibition,  upon  consideration  of  wttich  we  issued  an 
order  to  show  cause.  The  case  is  now  before  us  on  a 
return  made  by  the  judges  of  the  court  of  appeals  to 
that  order. 

The  ultimate  question  for  our  determination  is, 
whether  the  St.  Louis  court  of  appeals  had  original 
jurisdiction  to  hear  and  determine  the  case  in  quo 
warranto^  commenced  in  that  court. 
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Sanders,  who  was  the  relator  in  that  case,  claimed 
the  oflSce  from  the  time  intervening  between  the  resig- 
nation of  Brag^  and  the  next  general  election  under 
and  by  virtue  of  the  appointment  made  by  the  gov- 
ernor ;  and  section  1964  of  the  Revised  Statutes,  1889,  is 
relied  upon  as  giving  the  governor  the  right  to  make  the 
appointment.  Blakemore,  the  respondent  in  that  case, 
claimed  that  his  appointment  made  by  the  circuit  judge 
continued  until  the  election  of  Bragg' s  successor  in  oflSce ; 
and  he  founds  this  claim  on  section  1979  and  certain  sec- 
tions of  the  constitution.  In  our  opinion  the  sections  of 
the  statute  just  mentioned  must  determine  which 
of  the  parties  had  a  legal  right  to  hold  the  office.  The 
controversy  was,  however,  one  within  that  clause  of  the 
twelfth  section  of  article  6  of  the  constitution  of  1875, 
which  gives  to  this  court  appellate  jurisdiction  from 
the  St.  Louis  court  of  appeals  in  all  cases  *' involving 
the  title  to  any  office  under  this  state."  It  is  true  that, 
by  several  rulings  of  this  court,  the  circuit  clerk  would 
not  be  a  state  officer  within  the  meaning  of  the  other 
clause  of  the  same  section  which  speaks  of  cases  where 
"any  state  officer  is  a  party."  State  ex  reL  Holmes  v. 
Dillon,  90  Mo.  229 ;  State  ex  rel.  Bender  v.  Spencer,  91 
Mo.  206.  The  ruling  in  those  cases  was  placed  upon 
the  ground  that  the  words  "state  officer"  were  used  in 
a  popular  sense  and  included  only  those  officers  whose 
duties  are  coextensive  with  the  boundaries  of  the  state, 
and  other  sections  of  the  constitution  are  cited  in  sup- 
port of  the  ruling  which  speak  of  state  officers  and  of 
county  officers. 

But  the  language  of  the  clause  now  under  consider- 
tion  is  different.  It  is  not  unlike  that  of  section  6, 
article  14,  which  provides  that  all  officers,  both  civil 
and  military,  "  under  the  authority  of  this  8ta,te,"  shall 
take  the  prescribed  oath  of  office  ;  and  we  have  held 
that  a  deputy  constable  should  take  that  oath.  State  v. 
Dierberger,  90  Mo.  369.  See,  also.  Slate  ex  rel.  Owens 
V.  Draper^  45  Mo.  355.    How  can  it  be  said  a  clerk  of 
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the  circuit  court,  or  a  sheriff,  holds  the  title  to  his  oflRce 
under  the  county  in  which  elected  ?  If  the  title  to  the 
oflSce  of  such  a  clerk  is  not  a  title  to  an  office  under  this 
state,  then  it  is  difficult  to  see  what  meaning  can  be 
given  to  the  words  of  the  clause  in  question. 

The  quo  warranto  proceeding  in  the  court  of 
appeals,  we  conclude,  was  one  of  the  cases  specified 
in  section  12,  article  6,  of  the  constitution  of  1875.  That 
section  established  the  St.  Louis  court  of  appeals  with 
territorial  jurisdiction  coextensive  with  the  city  of  St. 
Louis  and  the  three  named  counties,  and  then  provides : 

'*Said  court  shall  have  power  to  issue  writs  of 
Tiaheas  corpus^  quo  warranto^  mandamus^  certiorari 
and  other  original  remedial  writs,  and  to  hear  and 
determine  the  same,  and  shall  have  a  superintending 
control  over  all  inferior  courts  of  record  in  said  coun- 
ties. Appeals  shall  lie  from  the  decisions  of  the  St. 
Louis  court  of  appeals  to  the  supreme  court,  and  writs 
of  error  may  issue  from  the  supreme  court  to  said  court, 
in  the  following  cases  only:  In  all  cases  where  the 
amount  in  dispute,  exclusive  of  costs,  exceeds  the  sum 
of  twenty-five  hundred  dollars ;  in  cases  involving  the 
construction  of  the  constitution  of  the  United  States,  or 
of  this  state ;  in  cases  where  the  validity  of  a  treaty  or 
statute  of.  or  authority  exercised  under,  the  United  States 
is  drawn  in  question ;  in  cases  involving  the  construc- 
tion of  the  revenue  laws  of  this  state,  or  the  title  to  any 
office  under  this  state ;  in  cases  involving  title  to  real 
estate ;  in  cases  where  a  county  or  other  political  subdi- 
vision of  the  state  or  any  state  officer  is  a  party,  and  in 
all  cases  of  felony."  • 

As  the  law  thus  stood  there  can  be  no  doubt  but  the 
court  of  appeals  had  original  jurisdiction  to  hear  and 
determine  writs  of  quo  warranto,  though  the  suit 
involved  the  title  to  an  office  under  this  state ;  but  in 
such  a  case  an  appeal  would  lie  from  the  judgment 
therein  to  this,  the  supreme  court.  It  remains  to  be 
seen  whether  the  amendment  adopted  in  November, 
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1884,  deprived  the  court  of  appeals  of  its  original  juris- 
diction in  such  a  case. 

The  first  amendatory  section  extends  the  jurisdic- 
tion of  the  St.  Louis  court  of  appeals  over  about  one- 
half  of  the  counties  in  the  state.  The  second  creates 
the  Kansas  City  court  of  appeals  with  territorial  juris- 
diction over  the  remaining  counties ;  and  the  fourth 
gives  the  last-named  court  the  powers  and  jurisdiction 
of  the  former.     The  other  material  sections  are  : 

"  Sec.  5.  In  all  causes  or  proceedings  reviewable 
by  the  supreme  court,  writs  of  error  shall  run  from  the 
supreme  court  directly  to  the  circuit  courts  and  to 
courts  having  the  jurisdiction  pertaining  to  circuit 
courts,  and,  in  all  such  causes  or  proceedings,  appeals 
shall  lie  from  such  trial  courts  directly  to  the  supreme 
court,  and  the  supreme  court  shall  have  exclusive  juris- 
diction of  such  writs  of  error  and  appeals,  and  shall  in 
all  such  cases  exclusively  exercise  superintending  con- 
trol over  such  trial  courts.'' 

"  Sec.  8.  The  supreme  court  shall  have  superin- 
tending control  over  the  courts  of  appeals  by  mandamus^ 
prohibition  and  certiorari^ 

*'Sec.  11.  All  provisions  of  the  constitution  of 
this  state,  and  all  laws  of  this  state  which  are  incon- 
sistent with  this  amendment,  shall,  so  far  as  inconsistent, 
upon  its  adoption,  be  forever  rescinded  and  of  no 
effect." 

The  amendment  made  some  changes  in  the  organic  law 
which  are  so  obvious  as  to  require  no  more  than  a  statement 
of  them  ;  that  is  to  say  :  First,  The  cases  enumerated  in 
section  12  of  article  6  now  go  directly  from  the  trial  courts 
to  this  court  by  appeal  or  writ  or  error,  and  not  first  to  the 
court  of  appeals,  as  was  formerly  the  case.  All  other 
cases  which  are  reviewable  go  to  the  court  of  appeals,  and 
the  judgments  of  that  court  are  final.  Second,  The  only 
control  which  this  court  has  o  ver  that  court  while  in 
the  exercise  of  its  appellate  powers  is  a  supervisory  one, 
to  be  exercised  by  mandamus^  prohibition  and  certiorari 
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according  to  the  usages  of  law.  Third.  This  superin- 
tending control  of  the  court  of  appeals  over  inferior 
courts,  as  granted  in  said  section  12,  is  cut  down  by  the 
fifth  amendatory  section,  which  gives  this  court  the 
exclusive  superintending  control  over  the  trial  courts 
in  all  those  cases  reviewable  by  this  court ;  so  that  the 
court  of  appeals  has  now  no  power  to  use  the  original 
remedial  writs  by  way  of  a  superintending  control  over 
the  trial  courts  in  matters  reviewable  by  this  court. 

There  is  another  change  which  is  not  so  clearly 
expressed  by  the  amendment,  but  which  in  our  opinion 
is  suflSciently  obvious,  namely,  that  this  court  is  still 
the  final  arbiter  in  all  those  controversies  which  are 
specified  in  said  section  12,  no  matter  in  what  court 
they  may  originate.  Before  the  amendment  this  court 
had  appellate  jurisdiction  in  all  cases  involving  the  con- 
struction of  the  constitution,  and  the  other  specified 
cases  including  cases  involving  the  title  to  an  oflBce 
under  this  state.  It  had  such  jurisdiction  though  the 
case  originated  in  the  court  of  appeals.  There  is 
nothing  in  the  amendment  which  can  by  any  fair  con- 
struction be  said  to  take  away  from  this  court  appellate 
power  in  all  such  cases.  We,  therefore,  come  to  this, 
the  court  of  appeals  either  has  no  original  jurisdiction 
over  the  cases  specified  in  section  12  of  article  6  of  the 
constitution ;  or  an  appeal  must  still  lie  from  that  court 
to  this  in  the  cases  specified  in  that  section  when 
commenced  in  the  court  of  appeals. 

The  question  to  which  we  are  thus  brought  is  by 
no  means  free  from  difficulty,  and  arguments  may  be 
offered  to  support  either  conclusion  ;  but  in  our  opinion 
the  first  is  the  correct  one,  that  is  to  say,  the  court  of 
appeals  has  no  original  jurisdiction,  by  virtue  of  its 
power  to  hear  arid  determine  original  writs,  to  deter- 
mine those  controversies  over  which  this  court  has 
appellate  jurisdiction.  Our  reasons,  therefore,  are 
these :  The  words  of  section  5  of  the  amendment,  ''  all 
causes    or    proceedings   reviewable   by   the   supreme 
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court,"  have  reference  to  and  must  mean  those  cases 
specified  in  section  12  of  article  6,  and  which  were 
before  reviewable  by  this  court.  The  clear  inference  is 
that  this  court  shall  still  have  appellate  power  in  all 
such  cases.  But  how  is  this  power  to  be  exercised  ? 
The  section  goes  on  to  say  that  in  all  such  cases  writs 
of  error  shall  run  **to  the  circuit  courts,  and  to  courts 
having  the  jurisdiction  pertaining  to  circuit  courts," 
and  appeals  shall  lie  from  such  **  trial  courts  directly  " 
to  the  supreme  court.  The  expressions  '*  circuit  courts 
and  to  courts  having  the  jurisdiction  pertaining  to 
circuit  courts,"  and  ''trial  courts"  mean  the  same 
thing.  The  court  of  appeals  is  not  a  *'  trial  court ;"  it 
is  an  appellate  court.  The  new  section,  therefore,  pro- 
vides from  what  courts  appeals  shall  lie  in  the  specified 
cases,  and  to  what  courts  writs  of  error  shall  run,  and 
the  court  of  appeals  is  not  named  as  one  of  them.  The 
language  used  excludes  the  notion  that  this  court  has 
any  appellate  jurisdiction  from  the  court  of  appeals. 

The  fifth  amendatory  section  is  built  upon  the  assump- 
tion and  theory  that  all  cases  which  can  be  reviewed  by 
this  court  on  appeal  or  writ  of  error  will  originate  in  the 
trial  courts.  The  conclusion  seems  to  us  clear  that 
this  court  has  no  jurisdiction  by  appeal  or  writ  of  error 
in  any  case  determined  by  the  court  of  appeals  ;  and  if 
this  be  true,  and  we  are  right  in  the  view  before 
expressed  that  this  court  remains  the  final  arbiter  in  all 
those  cases  enumerated  in  section  12  of  article  6  of  the 
constitution  of  1875,  it  must  follow  that  the  court  of 
appeals  is  without  jurisdiction,  original  or  appellate,  in 
any  such  case.  Its  original,  as  well  as  appellate,  juris- 
diction is  confined  to  those  cases,  the  subject-matter  of 
which  is  not  within  the  appellate  jurisdiction  of  this 
court. 

While  the  amendment  does  not,  in  express  terms, 
repeal  any  specified  portion  of  the  constitution  of  1876, 
still  the  eleventh  amendatory  section  does  repeal  all 
prior  inconsistent  provisions.    A  construction  must  be 
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accorded  to  the  fifth  and  other  amendatory  sections 
which  will  give  full  force  and  effect  to  all  of  their  pro- 
visions, and  in  doing  this  we.  are  led  to  the  result  before 
stated— a  result  which  is  in  keeping  with  our  judicial 
appellate  system  when  considered  as  a  whole. 

It  follows  from  what  we  have  said  that  the  St. 
Louis  court  of  appeals  had  no  jurisdiction  to  hear  and 
determine  the  quo  warranto  suit  commenced  therein, 
and  a  writ  of  prohibition  is  awarded  the  relator  as 
prayed  for  in  his  petition.    All  concur. 


2. 


Jacobi  v.  Jacobi  et  al.y  Plaintiffs  in  Error. 

Assignment  for  Beneflt  of  Creditors :  chattel  iioRTaAOE, 
A  chattel  mortgage  of  a  debtor  is  valid  as  against  his  Toluntary 
assignee  for  the  benefit  of  creditors,  even  though  it  may  be  vulner- 
able to  attack  by  creditors  asserting  their  rights  independent  of  the 
assignment. 

:  ASSIGNEE.    A  statutory  assignee  in  trust  for  creditors  is 

not  regarded  as  a  purchaser  for  value. 

:   ASSAHJNO  PRIOR  TRANSFERS  OF  ASSIGNOR.     Neither  SUCh 

assignee  nor  creditors,  claiming  merely  under  the  assignment,  can 
assail  prior  transfers  of  the  assignor  which  the  assignor  himself 
could  not. 

— — :  ESTOPPEL.  The  presentation  of  his  demand  by  the  cred- 
itor to  the  assignee  and  its  allowance  by  the  latter  will  not  estop 
the  creditor  to  foreclose  the  mortgage,  it  appearing  that  the  assign- 
ment embraced  other  property  in  addition  to  that  included  in  the 
mortgage  and  that  the  creditor  did  not  intend  to  waive  his  remedy 
on  the  mortgage. 


Appeal  from  Marion  Circuit  Court.— Rots.  Theodore 
Bbaoe,  Judge. 

Affirmed. 

This  is'  a  suit  to  foreclose  a  chattel  mortgage  on  a 
stock  of  groceries  and  other  merchandise. 


101  507 
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In  1881,  plaintiff  became  surety  for  defendant  Enoch 
J.  Jacobi  on  a  note  of  the  latter  to  a  third  party  for 
twenty-five  hundred  dollars  and  interest  at  eight  per 
cent,  per  annum  payable  one  year  thereafter.  In  1883, 
the  note  remaining  yet  unpaid,  over  due,  Enoch  J. 
Jacobi  executed  said  mortgage  to  plaintiff  to  indemnify 
him  as  such  surety.  Plaintiff  then  took  up  ihe  said 
note.  The  amount  of  his  payment  on  that  account  with 
interest  thereon  constitutes  the  debt  which  remains 
due  him  from  the  mortgage  debtor.  At  the  time  of  trial 
it  about  equaled  the  proceeds  of  the  sale  of  the  goods 
mentioned  later  on.  Some  months  after  plaintiff  received 
the  chattel  mortgage,  Enoch  J.  Jacobi  made  a  statutory 
general  assignment  of  the  stock  covered  by  it  and  of  his 
mercantile  accounts,  choses  in  action  and  other  prop- 
erty to  Joseph  Retti,  for  the  benefit  of  creditors. 

In  January,  1884,  Mr.  Retti  took  possession  of  the 
stock  and  afterwards  duly  sold  it  for  $2,790.20,  cash, 
under  an  order  of  the  circuit  judge  in  the  assignment 
proceedings. 

After  the  assignment,  and  before  the  sale  by  the 
assignee,  plaintiff  brought  this  suit  to  foreclose  the 
mortgage  against  the  mortgagor  and  his  assignee,  who 
had  taken  possession  of  the  goods. 

The  mortgagee,  Ludwig,  pending  his  suit  of  fore- 
closure, on  the  fourteenth  day  of  March,  1884,  while  the 
assignee  was  allowing  and  adjusting  demands,  presented, 
and  had  allowed  by  the  assignee,  the  whole  of  his  claim 
against  Enoch  J.  Jacobi.  The  allowance  of  this  claim 
was  opposed  by  the  intervening  creditors,  and,  when 
made  by  the  assignee,  an  appeal  was  taken  by  the  cred- 
itors to  the  circuit  court  where  the  judgment  of  the 
assignee  was  affirmed. 

The  assignee,  Retti,  filed  an  answer  in  this  suit  set- 
ting up  the  fact  of  the  assignment  to  him,  the  sale  of 
the  stock,  giving  a  list  of  claims  proved  and  allowed 
(including  that  of  plaintiff),  aggregating  in  amount 
much  more  than  the  total  sum  realized  from  the  sale  of 
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the  goods,  and  upon  the  facts  asked  that  the  general 
creditors  of  Enoch  (who  disputed  the  validity  of  the 
mortgage)  be  made  parties  defendant  in  this  suit,  and 
that  he  ( the  assignee )  be  allowed  to  bring  the  money 
(some  twenty-seven  hundred  and  ninety  dollars)  into 
court  to  abide  the  deteripination  of  the  suit,  which  was 
thereupon  allowed  to  be  done. 

By  leave  of  court,  a  large  number  of  creditors  there- 
upon appeared  and  filed  an  answer  to  plaintiflf  's  petition, 
alleging  that  the  latter,  after  the  institution  df  his  suit 
of  foreclosure,  had  presented  to,  and  had  had  allowed  by, 
the  assignee  the  entire  claim  forming  the  basis  of  this 
suit ;  that  the  assigned  property  was  the  same  as  that 
described  in  the  mortgage,  and  that,  having  so  presented 
and  had  his  claim  allowed,  he  was  estopped  to  foreclose 
his  mortgage. 

They  further  alleged  that  the  mortgage  was  fraud- 
ulent and  void,  because  it  appeared  upon  its  face,  and 
that  the  facts  aliunde  disclosed  that  it  was  made  upon 
an  understanding  and  agreement  that  the  mortgagor, 
Enoch,  should  remain  in  possession  of  the  goods,  sell 
them  for  his  use  and  continue  to  do  business  as  before, 
as  he  had  accordingly  done. 

Issues  were  joined  and  the  case  tried  on  the  defenses 
set  up  in  the  answer  of  the  intervening  creditors.  The 
facts  of  the  first  defense  were  admitted,  and  the  court 
held  that  plaintiff  was  not  thereby  estopped  from  pro- 
ceeding to  enforce  the  mortgage.  This  ruling  of  the 
court  was  duly  excepted  to. 

The  second  defense  was  submitted  as  a  special  issue 
to  a  jury.  The  defendant  creditors  introduced  evidence 
supposably  tending  to  prove  that  the  mortgage  was 
fraudi^lent  and  void.  The  court  sustained  a  demurrer 
to  this  evidence  and  directed  the  jury  to  find  for  plain- 
tiff, which  they  accordingly  did. 

There  was  then  entered  a  decree  directing  payment 
of  plaintiff's  debt  from  the  proceeds  of  said  goods 
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( after  deducting  the  costs  of  the  assignment  proceed- 
ings), and  that  if  any  balance  remained  it  should  be 
paid  to  the  assignee  for  administration. 

,    The  plaintiff  did  not  except  to  the  decree,  but  the 
intervening  defendants,  the  creditors,  did. 

After  the  usual  steps  they  brought  the  case  here  for 
a  review  of  the  points  saved  by  them  during  the  pro- 
ceedings. 

All  other  material  facts  will  appear  in  the  opinion. 

E.  McCdbe^  H.  J.  Drummond^  W,  JR.  Anderson^ 
Anderson  &  Schofield  and  R.  F.  Walker  for  plaintiffs 
in  error. 

( 1 )  The  chattel  mortgage  was  fraudulent  and 
void  as  to  creditors  as  a  matter  of  law.  ( 2 )  The  trial 
court  erred  in  sustaining  a  demurrer  to  the  evidence. 
Clojlin  V.  Bosenbeig^  42  Mo.  439  ;  Deen  v.  Plant,  42 
Mo.  60 ;  McKown  v.  Craig,  39  Mo.  165 ;  Bays  v.  Bell, 
16  Mo.  496 ;  Winston  o.  Wales,  13  Mo.  169 ;  Bullene 
V.  Barrett,  87  Mo.  185  ;  Weber,  v.  Armstrong,  70  Mo. 
217.  (3)  A  chattel  mortgage  may  be  void  although 
properly  drawn  and  recorded.  R.  S.  1879,  sec.  2496 ; 
Dobyns  v.  Meyer^  95  Mo.  132  ;  Reed  v.  Pelletier,  28 
Mo.  173  ;  State  v.  Cooper,  79  Mo.  464 ;  Weber  t).  Arm- 
strong, 70  Mo.  220.  (4)  A  mortgage  creditor  is 
estopped  from  claiming  under  both  mortgage  and 
assignment.  Sampson  v,  Shaw,  19  Mo.  App.  274; 
Valentine  v.  Becker,  43  Mo.  583 ;  1  Hare  &  Wallace's 
Lead.  Cases  in  Equity,  303 ;  Olass  Co.  v.  Brew,  27  Mo. 
App.  51 ;  Sloller  v.  Coates,  88  Mo.  514. 

W.  M,  Boulware  for  defendant  in  error. 

(1)  The  presentation  by  plaintiff  of  his  claim  to 
the  assignee  for  allowance  thereof  did  not  operate  to 
estop  plaintiff  from  further  prosecuting  his  foreclosure 
suit.  ( 2 )  The  mortgage  was  not  avoided  by  the  oper- 
ation  of  Revised  Statutes,   1879,  section    2498.    The 
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action  of  the  court  in  directing  a  finding  by  the  jury 
was  nothing  more  than  the  making  of  a  finding  by  the 
court.  This  it  would  have  the  right  to  do  without 
regard  to  the  finding  of  the  jury  called  to  his  aid.  The 
finding  of  the  court  was  right ;  the  mortgage  was  not 
attacked  as  being  fraudulent  under  section  2497.  It 
was  alleged  to  have  been  made  in  trust  to  the  use  of 
the  mortgagor,  and,  therefore,  void  under  section  2496. 

Barclay,  J. — No  question  is  raised  by  any  of  the 
parties  concerning  the  regularity  of  the  proceedings  by 
which  the  issues  in  the  trial  court  were  reached.  There 
is,  therefore,  no  need  to  discuss  that  subject  further 
than  to  remark,  as  bearing  on  some  of  the  questions  we 
must  consider,  that  the  parties  who  intervened  and 
became  volunteer  defendants  in  the  suit  were  merely 
general  creditors  of  Enoch  J.  Jacobi.  They  were 
admitted  to  defend  at  the  instance  of  the  assignee,  Mr. 
Retti,  by  whom  their  claims  against  Enoch  J.  had  been 
allowed  as  demands  against  the  assigned  estate.  Their 
joint  answer  sought  to  have  the  court  adjudge  the 
plaintiff's  mortgage  fraudulent  as  to  creditors,  and  that 
the  proceeds  of  the  goods  mentioned  in  it  should 
become  a  part  of  the  assigned  estate  for  distribution 
and  application  pro  rata  upon  their  allowed  claims 
after  payment  of  the  costs  of  the  assignment. 

The  material  facts  on  which  the  case  turns  are 
mutually  conceded.  The  interpleading  creditors  admit 
the  identity  of  the  stock  of  goods  (  which  the  assignee 
took  possession  of  under  the  deed  of  assignment )  with 
that  mortgaged,  but  assert  the  invalidity  of  the  mort- 
gage as  fraudulent.  The  claim  is  not  that  it  was 
invalid  as  between  the  original  parties  but  that,  as  to 
creditors,  it  comes  within  the  denunciation  of  the 
statute  as  a  conveyance  to  the  use  of  the  mortgagor, 
either  in  law,  by  reason  of  its  terms,  or,  at  least,  in  fact 
by  virtue  of  the  acts  and  understanding  of  the  parties 
to  it. 
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But,  unfortunately  for  this  contention,  the  inter- 
vening creditors  do  not  occupy  such  a  position  in  the 
present  controversy  as  permits  them  to  take  advantage 
of  the  claim  they  thus  make,  even  were  it  fully  estab- 
lished by  the  proof,  as  to  which  we  have  no  occasion  to 
express  an  opinion.  None  of  them  has  attempted  to 
assert  a  hostile  right  against  the  goods,  or  their  pro- 
ceeds, by  virtue  of  any  attachment  or  general  judgment 
against  the  property  or  against  the  debtor.  They  have 
merely  proved  their  several  claims  before  the  assignee, 
and  obtained  allowances  against  the  assigned  estate. 
They  have  intervened  in  this  suit  to  make  a  defense  on 
behalf  of  the  assignee's  interest  in  the  property.  The 
only  status  they  have  before  the  court  is  under  and  by 
reason  of  the  assignment  of  the  alleged  fraudulent 
debtor. 

It  is  now  too  well  settled  to  require  serious  discus- 
sion that,  as  against  a  voluntary  assignee  for  the  benefit 
of  creditors,  a  chattel  mortgage  of  the  debtor  is  valid 
even  though  the  facts  and  circumstances  bearing  on  it 
may  be  such  as  render  it  vulnerable  to  attack  by 
creditors  asserting  their  rights  independently  of  the 
assignment.  This  rule  rests  upon  general  principles 
governing  the  law  of  assignments. 

A  statutory  assignee  in  trust  for  creditors  is  not 
regarded  as  a  purchaser  for  value.  He  acquires  the 
right  and  interests  of  the  assignor  in  the  subject-matter 
of  the  assignment  but  none  greater.  Under  our  law  he 
cannot  annul  prior  dealings  of  his  assignor  respecting 
the  assigned  property  which  the  assignor  himself  might 
not. 

A  chattel  mortgage  to  the  use  of  the  mortgagor  is 
valid  as  against  the  latter  and  hence  against  his  volun- 
tary assignee  in  trust  for  creditors. 

There  is  nothing  exceptional  suggested  in  this  case 
to  take  it  out  of  these  general  rules. 

The  assignee  in  the  present  instance  received  the 
stock  of  goods  mentioned  subject  to  the  mortgage.    The 
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only  estate  therein  which  he  took  for  distribution  among 
the  creditors  was  the  surplus  that  might  remain  after 
satisfaction  of  the  debt  secured.  The  assigned  estate 
never  acquired  any  interest  adverse  to  the  mortgage  on 
the  facts  here  exhibited. 

It  follows  that,  whatever  view  may  be  taken  of  the 
latter  instrument,  the  assignee  and  those  who  have  been 
admitted  to  defend  in  his  right  on  behalf  of  the  assigned 
estate  are  not  in  a  situation  to  successfully  assail  it  in 
this  proceeding  on  the  grounds  they  urge. 

IL  The  next  point  pressed  upon  our  notice  is  that 
the  plaintiff  is  "  estopped  from  claiming  under  both 
mortgage  and  assignment,*'  it  being  conceded  that 
plaintiff's  demand  (secured  by  the  mortgage )  has  been, 
at  his  instance,  allowed  by  the  assignee  as  a  claim 
against  the  assigned  estate. 

We  do  not  discern  any  such  estoppel  in  the  facts 
of  this  case.  The  evidence  shows  that  the  property 
assigned  not  only  embmced  the  debtor's  interest  in  the 
goods  covered  by  the  mortgage,  but  also  his  *'  accounts, 
choses  in  action  and  other  personal  property."  Fur- 
thermore, in  his  petition  for  an  allowance  by  the 
assignee,  the  plaintiff  expressly  asserted  precedence  for 
his  claim  secured  by  the  mortgage  as  against  the  goods 
embraced  within  its  terms.  He  had  already  brought 
the  present  suit  to  foreclose.  The  facts  recited  show  no 
purpose  or  intent  on  his  part  to  waive  his  rights  under 
the  mortgage  or  to  elect  any  remedy  inconsistent  with 
the  assertion  thereof. 

Of  course  he  could  have  but  one  satisfaction  of  his 
demand  in  any  event.  But  if  the  mortgaged  property 
did  not  satisfy  the  debt  his  allowance  in  the  assignment 
would  enable  him  to  participate  for  the  residue  with 
the  other  creditors  in  the  proceeds  of  the  remaining 
property  assigned.  There  is  no  rule  of  law  to  prevent 
his  so  participating. 

Vol.  101—33 
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Finding  the  result  reached  by  the  trial  court  cor- 
rect upon  the  undisputed  facts,  it  is  unnecessary  to 
review  the  details  of  exceptions  in  the  course  of  the 
proceedings.  The  judgment  was  for  the  right  party. 
We  all  agree  to  aflBrm  it. 


The  State  v.  Mullins,  Appellant 

1.  CMminal  Practice:  oonfessions:  coroneb*s  inquest.  State- 
ments of  a  witness  made  at  a  coroner*8  inquest  in  the  presence  of 
the  defendant  are  not  subsequently  admissible  in  evidence  against 
him  on  the  trial  of  the  charge. 

2.  :  dependant's  examination.  The  evidence  of  such  defend- 
ant given  at  the  inquest,  reduced  to  writing  and  signed  by  him,  is, 
under  the  present  statutes  of  the  state  ( Revised  Statutes,  1889,  sec. 
4818),  competent  evidence  against  him  on  the  trial,  provided  he 
testified  without  compulsion. 

8.     :  :  PRESUMPTION.    It  will  be  presumed  he  testified 

of  his  own  volition  until  the  contrary  appears. 

Appeal  from  Pettis  Criminal  Court — Hon.  John  E. 
Ryland,  Judge. 

Reversed  and  remanded. 

(7.  W.  Barnett  and  TT.  D.  Steele  for  appellant. 

(1)  The  court  erred  in  permitting  the  state  to 
prove  what  Newton  Hughes  said  at  the  coroner's 
inquest.  State  v.  Young,  99  Mo.  666 ;  People  v.  Willett, 
92  N.  Y.  29 ;  3  Am.  &  Eng.  Ency.  of  Law,  494.  (2)  The 
court  also  erred  in  admitting  the  evidence  of  defendant 
taken  at  his  examination  at  the  coroner's  inquest. 
People  V.  McMahon,  15  N.  Y.  384 ;  People  v.  Mindon, 
103  N.  Y.  690 ;  Wharton's  Crim.  Law,  sec.  690  :  State  v. 
Thomas,  99  Mo.  260 ;  State  v.  Hay  den,  46  la.  11.  (3) 
The  court  erred  in  the  instructions  given  in  behalf  of 
the  state. 
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John  M.  Wood^  Attorney  General,  for  the  State. 

(1)  The  statements  of  Hughes  at  the  coroner's 
inquest,  made  in  the  presence  of  defendant,  were  admis- 
sible in  evidence.  1  Greenl.  Ev.,  sec.  197;  1  Roscoe's 
Grim.  Law,  sec.  56;  State  v.  Miller^  49  Mo.  505.  (2) 
Defendant's  written  testimony  taken  before  the  coroner 
was  admissible.  State  t).  Toung^  99  Mo.  666.  ( 3 )  The 
instruction  as  to  manslaughter  in  the  second  degree  was 
proper  under  Revised  Statutes,  1879,  section  1243,  and 
the  instructions  on  self-defense  are  in  accordance  with 
the  cases  of  Slate  v.  Oilmore,  95  Mo.  564;  State  o. 
Partlow^  90  Mo.  608.  (4)  The  seventh  instruction 
given  for  the  state  was  proper.  State  v.  Hardy ^  95  Mo. 
455.  (5)  The  tenth  and  eleventh  instructions,  as  to 
testimony  of  defendant  and  his  wife,  were  approved  in 
Staie  V.  Young ^  99  Mo.  666,  and  State  ©.  Brooks^  99  Mo. 
137. 

Black,  J. — The  defendant  prosecutes  this  appeal 
from  a  conviction  of  manslaughter  in  the  second  degree, 
had  upon  an  indictment  for  murder.  The  defendant,  it 
is  conceded  by  the  evidence,  shot  and  killed  Henry 
Tjatcher.  The  defense  is  justifiable  homicide  in  self- 
defense. 

The  deceased  was  a  negro,  and  the  tenant  of  the 
defendant,  residing  in  a  house  on  the  defendant's  farm. 
There  had  been  difficulty  between  the  parties  prior  to 
the  homicide,  and  there  is  much  evidence  to  the  effect 
that  the  deceased  had  whipped  and  kicked  the  defend- 
ant on  several  occasions ;  and  that  he  had  threatened  to 
kill  the  defendant,  which  threats  had  been  communi- 
cated to  defendant.  The  deceased  was  a  large,  strong 
man,  while  defendant  was  quite  the  reverse.  On  the 
day  preceding  the  killing,  the  defendant  borrowed  a 
pistol  and  purchased  cartridges  to  fit  it,  stating  to  the 
person  from  whom  he  got  the  pistol  that  some  one  had 
been  stealing  his  horses  and  he  wanted  to  look  after 
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them.  The  remark  must  have  had  reference  to  deceased, 
as  the  defendant  had  suspected  him  of  using  the  horses 
for  purposes  not  contemplated  in  their  lease. 

The  evidence  shows  that  in  the  early  morning  of 
the  thirteenth  of  July,  1886,  the  deceased  went  to  the 
pasture  lot  to  get  the  horses.  The  defendant  and  one 
Newton  Hughes,  who  lived  with  defendant,  were  in  the 
pasture  lot  at  that  time.  There  seems  to  be  no  doubt 
but  the  parties  had  some  difficulty  at  this  time,  and 
that  defendant  shot  from  seven  to  twelve  times  from 
two  pistols  which  he  had  on  his  person,  killing  the 
deceased.  Defendant  went  to  the  nearest  justice  of  the 
peace,  and  gave  himself  up,  and  the  justice  in  the  course 
of  two  or  three  hours  thereafter  held  a  coroner's  inquest 
over  the  body.  Persons  who  were  at  that  inquest  testify 
that  they  found  the  body  in  a  ravine,  ditch  or  wash- 
out, some  two  or  three  feet  wide  and  eighteen  inches  in 
depth,  lying  close  to  a  pile  of  brush,  with  six  gunshot 
wounds.  The  evidence  tends  to  show  that  one  ball 
passed  through  the  apex  of  the  heart,  and  another 
through  the  neck,  breaking  the  spinal  column.  The 
expert  evidence  is  to  the  effect  that  the  heart  wound  was 
fatal,  though  the  deceased  might  have  walked  a  few 
steps  after  receiving  it,  but  the  neck  wound  would 
instantly  stop  all  voluntary  locomotion. 

The  defendant  testified  in  his  own  behalf,  that  he 
spoke  to  deceased  about  the  oats  as  the  latter  came  up ; 
that  deceased  cursed  him,  and  picked  up  a  club  and 
started  at  him ;  that  he  retreated  towards  Hughes  for  a 
short  distance,  and  then  commenced  shooting,  and  that 
deceased  fell  within  a  few  feet  of  that  place. 

Newton  Hughes,  who  saw  the  whole  affair,  was  not 
called  as  a  witness  on  this  trial  by  the  state  or  by  the 
defendant,  though  it  seems  he  was  within  reach  of  the 
process  of  the  court.  The  justice  who  held  the  inquest 
testified  that  defendant  and  Hughes  were  present  and 
both  testified  on  that  occasion ;  that  Hughes  stated, 
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when  giving  his  evidence,  that  the  shooting  took  place 
at  a  place  then  pointed  out,  which  was  sixty  or  seventy- 
yards  from  where  the  body  was  found.  The  justice 
says  he  cannot  say  whether  these  statements  were  made 
in  the  hearing  of  defendant  or  not.  A  person  who  was 
a  juror  on  that  occasion  testifies  that  Hughes  there 
stated,  both  in  his  evidence  and  before  they  commenced 
holding  the  inquest,  that  the  sh6oting  occurred  at  a 
place  which  he  then  pointed  out,  which  was  from  forty 
to  seventy  yards  distant  from  the  body,  and  that  the 
statements  were  made  by  Hughes  in  the  presence  of 
defendant,  and  were  not  questioned  by  the  latter. 
Other  persons  who  were  jurors  at  the  inquest  gave  evi- 
dence of  a  like  character.  The  defendant  objected  to 
all  of  this  evidence  as  to  what  Hughes  stated  at  the 
inquest,  but  the  objections  were  overruled,  and  the 
defendant  excepted. 

It  is  sought  to  justify  the  admission  of  these  state- 
ments made  by  Hughes  on  the  ground  that  they  are  to 
be  treated  as  implied  confessions.  The  rule  of  evidence 
which  allows  the  silence  of  a  person  to  be  taken  as  an 
admission  or  confession  of  the  truth  of  the  matters 
stated  in  his  presence  should  be  applied  with  caution, 
for  it  is  often  much  abused.  The  rule  is  based  upon 
the  assumption  that  the  party  is  at  liberty  to  speak, 
and  proceeds  upon  the  ground  that  the  circumstances 
are  such  as  to  call  upon  him  for  a  reply.  The  rule  has 
no  application  whatever  to  statements  given  in  evidence 
in  a  judicial  proceeding ;  for  in  such  cases  he  is  not  at 
liberty  to  interpose  and  contradict  the  evidence  when 
and  where  he  pleases.  1  Greenl.  Ev.  [14  Ed.]  sec.  197; 
3  Am.  &  Eng.  Ency  of  Law,  494.  Nor  does  the  rule 
apply  where  he  is  under  arrest.  State  v.  Young^  99 
Mo.  666,  and  cases  cited.  A  coroner's  inquest  is  a  judi- 
cial proceeding  (32  Mo.  375),  and  it  follows  that  no 
inference  can  be  drawn  from  the  defendant's  silence  on 
that  occasion,  that  he  admitted  the  truth  of  the  matters 
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stated  by  the  witnesses  when  giving  their  evidence ; 
and  so  it  has  been  elsewhere  held.  People  v.  Willett, 
92  N.  T.  29. 

Some  of  these  statements  of  Hughes,  it  is  said,  were 
made  before  the  commencement  of  the  examination  of 
the  witnesses ;  but  so  far  as  we  can  see  they  were  con- 
versations between  Hughes  and  persons  other  than  the 
defendant,  and  were  not  addressed  to  the  defendant,  or 
designed  to  induce  any  action  on  his  part.  It  would 
have  been  an  intrusion  on  his  part  to  have  interfered  in 
these  conversations  to  which  he  was  not  a  party.  It 
cannot  be  said  that  the  natural  and  reasonable  infer- 
ence from  his  silence  under  these  circumstances  is,  that 
he  admitted  the  truth  of  the  statements.  The  court 
should,  therefore,  have  excluded  them.  1  Greenl.  Ev. 
[14  Ed.]  sea  197;  Kellej/  v.  People,  55  N.  Y.  665; 
State  V.  Younffj  supra. 

The  attorney  general  suggests  that  the  admission  of 
the  evidence  does  not  constitute  reversible  error.  To 
this  suggestion  we  do  not  agree.  The  court  gave  an 
instruction  based  on  the  theory  that  if  the  defendant 
fired  the  fatal  shot  after  the  deceased  had  turned  and 
abandoned  all  attempt  to  assault  the  defendant,  then 
the  defendant  was  guilty  of  manslaughter.  On  this 
theory  the  illegal  evidence  was  of  vital  importance ;  for 
the  expert  evidence  tends  to  show  that  the  deceased 
must  have  dropped  immediately  after  he  received  the 
shot  in  the  neck.  Nor  does  the  evidence  of  the  defend- 
ant taken  at  the  coroner's  inquest,  hereafter  noticed,  go 
to  the  full  extent  of  these  statements  made  by  Hughes. 

The  next  objection  is  that  the  court  erred  in  allow- 
ing the  state  to  read  on  this  trial  the  evidence  of  the 
defendant  as  it  was  given  and  reduced  to  writing  and 
signed  by  him  at  the  coroner's  inquest.  No  question  is 
made  over  the  relevancy  of  this  evidence  ;  the  question 
is,  whether  it  was  admissible  at  all. 

The  accused  cannot,  of  course,  be  compelled  to 
testify  against  himself;  and  it  has  been  ruled,  under 
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former  statutes,  that  statements  made  by  the  accused 
and  taken  down  by  an  examining  magistrate  are  not 
competent  evidence  for  the  state  or  for  the  accused. 
State  V.  Marshall^  36  Mo,  400.  Under  our  present 
statutes,  a  defendant  in  a  criminal  case  or  prosecution 
may  testify  if  he  sees  fit  to  do  so.  R.  S.  1889,  sec.  4218. 
And  on  a  preliminary  examination  before  a  justice  of 
the  peace  the  prisoner  may,  at  his  request,  be  sworn 
and  examined  as  a  witness  in  his  behalf,  under  the 
restrictions  applicable  to  the  examination  of  defend- 
ants in  the  trial  of  criminal  cases.  It  would  seem  to  be 
clear  that  the  evidence  given  by  the  accused  on  a  pre- 
liminary examination  before  a  justice  could  be  used 
against  him  on  a  subsequent  trial  of  the  same  case.  It 
has  been  so  held  elsewhere  under  like  statutes.  People 
V.  Kelley^  47  Cal.  125.  Now  the  defendant  admitted 
the  killing,  and  it  became  the  duty  of  the  coroner's 
jury  to  determine  whether  the  deceased  died  by  felony 
or  accident.  If  any  crime  had  been  committed  it  had 
been  committed  by  the  defendant,  and  this  was  well 
known.  It  was  the  duty  of  the  coroner  to  swear  the 
witnesses,  and  have  their  evidence  reduced  to  writing 
and  signed  by  the  witnesses.  Treating  the  defendant 
then  as  one  occupying  the  position  of  a  defendant  at 
the  preliminary  examination,  the  evidence  was  compe- 
tent, provided  he  testified  of  his  own  volition  and  not 
by  compulsion. 

One  of  the  jurors  at  the  inquest  says  he  wrote  down 
defendant's  evidence  in  his  presence,  read  it  over  to 
him,  and  that  he  signed  it.  The  defendant  says  he 
does  not  know  that  he  made  a  statement  to  the  jury  ; 
that  they  handed  him  a  paper  and  he  signed  it  but  did 
not  read  it  over ;  that  as  far  as  he  recollects  he  had  not 
made  a  statement  to  the  jury  previous  to  the  time  he 
signed  the  paper.  There  is  nothing  in  this  evidence 
which  shows,  or  tends  to  show,  that  defendant  gave  his 
evidence  at  the  inquest  by  compulsion  or  otherwise 
than  of  his  own  volition.     But  it  is  further  argued  that 
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it  should  appear  that  the  coroner  informed  the  defend- 
ant of  his  rights,  and  that  he  was  not  bound  to  give 
evidence  against  himself.  We  have  no  statute  like 
those  in  some  states  which  are  modeled  after  the 
statute  of  Philip  and  Mary.  The  substance  of  such 
statutes  is  given  in  Wharton's  Criminal  Evidence, 
[8  Ed.]  section  666,  and  in  Roscoe's  Criminal  Evidence 
[8  Ed.]  top  page  93.  It  will  we  seen  they  are  unlike 
the  statutes  of  this  state  of  which  we  have  been  speak- 
ing. It  will  be  presumed  that  the  defendant  testified 
before  the  coroner  of  his  own  accord  until  the  contrary 
is  made  to  appear,  and  that  has  not  been  done  in  this 
case;  so  that  the  court  did  not  err  in  admitting  the 
defendant's  evidence  given  on  the  former  occasion. 

Thus  far  we  have  treated  the  defendant  as  standing 
in  the  position  of  one  on  preliminary  examination, 
when  he  gave  his  evidence  before  the  coroner.  It  cer- 
tainly puts  him  in  no  better  position  to  say  he  was 
simply  a  witness  on  that  occasion. 

For  the  error  before  noted,  the  judgment  is  reversed 
and  the  cause  remanded.    All  concur. 


The  State  v.  Norman,  Appellant. 

Criminal  Practioe:  larceny  :  instruction.  Where  the  evi- 
dence of  a  defendant  charged  with  larceny  tends  to  show  that  he 
innocently  and  ignorantly  assisted  in  carrying  away  the  stolen 
article,  it  is  error  to  instruct  the  jury  that  they  could  find  him 
guilty  without  requiring  them  to  find  that  he  had  guilty  knowl- 
edge, 


5.    : :  INSTRUCTION  ON  PETIT  LARCENY.    Where  on  such 

trial  the  eyidence  tends  to  show  that  the  property  stolen  is  worth 
less  than  thirty  doUars,  it  is  error  not  to  instruct  on  petit  laiceny. 

Appeal  from  St.  Louis  Criminal  Court— Eon.  J.  C. 
WoEMiLE,   Judge. 
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Reversed. 

L.  D.  Seward  for  api)ellant. 

( 1 )  As  it  appears  from  the  record,  there  was  no 
legal  evidence  that  the  value  of  the  coat  in  question 
was  thirty  dollars  or  more,  the  court  erred  in  giving 
instructions  numbered  1  and  2.  1  Bishop  on  Crim  Proc, 
sec.  761 ;  State  v.  KreigTier^  68  Mo.  98  ;  State  z).  Doepke^ 
68  Mo.  208  ;  3  Greenl.  Ev.,  sec.  163.  (2)  As  the  evi- 
dence  only  tended  to  show  that  the  coat  in  question 
was  of  some  value  to  the  owner,  and  not  of  the  value  of 
thirty  dollars  or  more,  the  court  erred  in  not  instruct- 
ing the  jury  as  to  petit  larceny.  R.  S.  1889,  sec.  3548  ; 
State  V.  Bryant,  55  Mo.  75.  ( 3 )  The  court  erred  in 
giving  instruction  number  2  as  it  failed  to  submit  to  the 
jury  fairly  the  question  as  to  the  fraudulent  intent 
with  which  the  defendant  acted. 

John  M.  Wood,  Attorney  General,  for  the  State 

( 1 )  So  far  as  the  question  of  value  was  concerned, 
the  evidence  on  the  part  of  the  state  prima  facie 
showed  that  it  was  sufficient  to  make  the  offense  grand 
larceny.  The  failure  of  accused  to  cross-examine  upon 
this  point,  or  to  introduce  any  evidence  as  to  a  less  value, 
did  not  warrant  the  court  in  instructing  for  petit  lar- 
ceny. The  defendant  rested  his  whole  defense  upon 
the  theory  that  he  did  not  commit  the  larceny  charged, 
and  now,  after  conviction,  it  is  too  late  for  him  to  raise 
the  question  of  value.  (2)  The  remarks  of  counsel 
prosecuting  were  legitimate  in  the  line  of  argument, 
and  under  repeated  rulings  of  this  court  furnish  no 
ground  for  reversing  the  judgment. 

Brace,  J. — The  defendant,  upon  his  trial  in  the  St. 
Louis  criminal  court,  upon  an  indictment  for  grand 
larceny,  was  found  guilty,  and  on  the  fourth  day  of 
January,  1890,  was  sentenced  to  two  years'  imprison- 
ment in  the  penitentiary  in  accordance  with  the  verdict 
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rendered  in  the  case.  Prom  this  judgment  he  appeals. 
The  offense  with  which  he  was  charged,  and  of  which  he 
was  convicted,  was  stealing  one  overcoat  of  the  value  of 
thirty  dollars,  the  property  of  one  Joseph  Samuels. 

The  evidence  for  the  state  in  chief  tended  to  show 
that  on  the  second  of  November,  1889,  the  said  Samuels 
and  the  defendant  were  inmates  of  the  city  jail  of  St. 
Louis,  the  defendant's  cell  being  on  the  first,  and  Sam- 
uels' on  the  second,  floor ;  that  Samuels  was  the  owner 
of  a  light  spring  overcoat,  for  which  he  had  paid  thirty 
dollars,  when  new,  about  a  year  and  a  half  before ;  that 
it  was  in  his  cell  that  morning ;  that  his  cell  door  was 
open  all  the  afternoon  of  that  day,  and  that  he  was  out 
on  the  promenade  or  in  the  rotunda  on  the  first  floor 
until  five  p.  m.  ;  that  about  that  time  he  returned  to  his 
cell,  found  his  coat  gone,  and  rei)orted  his  loss  to  the 
guards;  that,  about  4:30  p.  m.,  the  defendant's  wife 
came  to  the  jail,  bringing  him  his  supper,  and  remained 
at  the  screen  door  while  the  same  was  taken  to  her  hus- 
band's cell  by  one  Clark,  another  prisoner;  that  while 
Clark  was  in  the  defendant's  cell,  Jacobsen  and  Seigel, 
two  other  prisoners,  came  into  defendant's  cell,  "  Seigel 
carrying  a  bundle  in  his  arms  wrapped  up  in  a  news- 
paper," which  he  placed  on  the  bunk,  Jacobsen  saying 
to  defendant,  "Send  that  out  for  me  ;"  that  defendant, 
without  looking  in  this  package,  gave  "that  and 
another  small  package  to  Clark"  who  carried  them  to 
the  screen  and  passed  them  out  to  Mrs.  Norman  in  the 
basket  in  which  she  had  brought  her  husband's  supper; 
after  the  basket  was  passed  out,  defendant  came  to  the 
screen  and  his  wife  hallooed  to  him  saying  "  What  is  this 
in  here? "  and  he  replied,  "It  is  a  bundle  of  my  dirty 
clothes;"  that,  directly  after,  Samuels  reported  the 
loss  of  his  overcoat. 

One  of  the  guards  went  to  Norman's  house,  met  his 
wife  on  the  sidewalk  and  demanded  the  package  defend- 
ant had  sent  out  to  her  ;  she  went  in  the  house,  brought 
out  the  bundle  still  wrapped  up  and  handed  it  to  him ; 


Digitized  by 


Google 


VOL.  101,  OCTOBER  TERM,  1890.  523 

The  State  ▼.  Norman. 

he  took  it  to  the  jail  where  it  was  found  to  be  the  over- 
coat which  Samuels  had  lost. 

The  evidence  for  the  defendant  elicited,  on  cross- 
examination  of  the  state's  witnesses,  and  supplemented 
by  his  own  evidence  and  witnesses  examined  in  his 
behalf,  tended  to  prove  that  Jacobsen  and  Seigel  occu- 
pied a  cell  upon  the  first  floor,  and  that  the  coat  was 
taken  from  Samuels'  cell  on  the  second  floor  by  Jacob- 
sen  to  their  cell  on  the  lower  floor,  was  by  Seigel 
wrapped  up  and  taken  to  the  defendant's  cell  ( Jacobsen 
accompanying  him ),  and  that  the  same  was  passed  out 
through  Clark  and  the  guard  at  the  screen  to  defendant's 
wife,  as  before  stated,  to  be  by  her  pawned  for  Jacobsen, 
the  defendant  not  knowing  what  the  bundle  thus  passed 
out  contained. 

There  was  no  evidence  tending  to  show  that  defend- 
ant took  the  coat,  and  the  only  hypothesis  on  the  evi- 
dence which  would  have  authorized  a  conviction  was 
that  he  may  have  been  accessory  to  the  theft.  Never- 
theless, the  court  instructed  as  if  there  was  evidence 
tending  to  show  that  the  defendant  actually  took  the 
coat,  and  gave  the  following  instruction  upon  the  theory 
of  his  being  accessory  to  the  theft : 

*'  2.  If  you  believe  and  find  from  the  evidence  that 
the  defendant  Norman  aided  or  assisted  Seigel  or  Jacob- 
sen  in  stealing,  taking  and  carrying  away  the  coat, 
charged,  and  if  you  find  he  did  any  act  in  furtherance 
of  the  commission  of  such  larceny,  you  will  find  him 
guilty  as  charged." 

This  instruction  assumes  that  Seigel  or  Jacobsen 
stole  the  coat,  but,  waiving  a  legitimate  objection  to  it 
on  this  score,  it  entirely  ignores  the  defense,  and 
instructs  the  jury  that  if  the  defendant  by  any  act,  how- 
ever innocent,  aided  either  of  them  in  the  commission 
of  the  larceny,  they  must  find  him  guilty.  Under  this 
instruction,  the  jury  finding  that  the  act  of  defendant, 
in  passing  the  bundle  which  Seigel  brought  to  his  cell  to 
Clark  to  be  delivered  with  his  own  bundle  to  his  wife, 
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aided  them  in  carrying  off  the  stolen  coat,  they  must 
find  the  defendant  guilty,  although  he  may  have  not 
known  that  the  coat  was  in  the  bundle,  may  not  have 
known  that  either  Seigel  or  Jacobsen  had  taken  the 
coat  or  that  the  coat  had  been  taken  feloniously,  or  of 
any  circumstance  that  would  lead  him  for  a  moment  to 
suspect  that  he  was  engaged  in  assisting  in  the  perpetra- 
tion of  a  larceny.  His  act  may  have  aided  Seigel  and 
Jacobsen  in  the  accomplishment  of  their  guilty  purpose, 
but  unless  he  was  cognizant  of  that  purpose,  and  know- 
ingly assisted  its  accomplishment,  he  could  not  have 
participated  in  their  crime,  and  it  was  error  to  instruct 
the  jury  that  they  could  find  him  guilty  without  such 
knowledge  or  participation. 

The  court  also  erred  in  its  instruction  to  find  the 
defendant  guilty  of  grand  larceny,  or  acquit  him.  The 
only  evidence  on  the  subject  of  the  value  of  the  coat 
was  that  Samuels  paid  thirty  dollars  for  it  some  eighteen 
months  before  it  was  taken.  This  evidence  tended  to 
prove  that  this  second-hand  coat  at  the  time  it  was 
taken  was  worth  less  than  thirty  dollars,  rather  than 
that  it  was  worth  that  amount,  or  more ;  but,  conceding 
that  this  evidence,  in  connection  with  the  fact  that  the 
coat  was  before  the  jury,  warranted  an  instruction  on 
grand  larceny,  it  certainly  called  also  for  an  instruction 
on  petit  larceny,  to  give  which,  however,  the  court 
neglected.  Without  further  discussion  of  the  instruc- 
tion, it  is  evident  that,  for  the  errors  noted,  the  judg- 
ment herein  must  be  reversed,  and  defendant  discharged, 
and  it  is  accordingly  so  ordered.  All  concur,  except 
that  Barclay,  J. ,  is  of  the  opinion  that  the  cause  should 
be  remanded. 
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'101    625 
no    169 

Plum,  Appellant^  v.  The  City  of  Kansas.  isr^ 

116    121 

Condemnation  Frooeeding :  interest  :  Kansas  city  cjharter.  ,q,'  ^^ 

In  a  proceeding  under  the  charter  of  Kansas  City,  to  subject  pri-  134   \u 

Tate  property  to  public  use  for  street  purposes,  interest  runs  upon  Ijgi  ft26| 

and  from  the  date  of  the  judgment  of  the  circuit  court  confirming  |     ■       ' 

an  award  of  damages  for  land  so  taken.  87*  a57 


2.     : : .    A  provision  of  the  charter  apportioning, 

interest  at  fifteen  per  cent,  per  annum  collected  on  assessments 
for  benefits  among  owners  of  land  taken,  held  not  to  prevent  run- 
niug  of  interest  in  favor  of  the  latter  on  the  judgment  of  con- 
demnation. 

8.     :  .    Such  judgment  is  within  the  meaning  of  the 

statute  giving  interest  upon  judgments  and  orders  for  the  pay- 
ment of  money. 

4.  Statutes,  Construction  of.  It  is  a  rule  of  construction  to 
resolve  any  ambiguity  in  a  statute  so  as  to  consist  with  natural 
justice,  without  violence  to  settled  legal  principles. 

5.-    Equity.    He  who  asks  equity  must  do  equity. 

6.  Condemnation  Proceeding:  rents  and  profits.  Where  an 
owner  recovers  interest  on  an  award  of  damages  for  land  taken 
for  public  use  he  must  account  for  rents  and  profits  from  the  time 
of  the  taking. 

7.     :    JUDICIAL    POWER.     Condemnation   cases    in    this   state 

involve  the  exercise  of  judicial  power. 

Appeal  from  Jackson  Circuit  Court,— Roi^.  T.  A.  Gill, 

Judge. 

Reversed  and  remanded. 

This  is  an  action  to  enjoin  the  city  of  Kansas  from 
taking  possession  of  a  parcel  of  land,  regularly  con- 
demned for  public  use  as  a  street,  until  the  payment  of 
proper  compensation  therefor. 

The  city  of  Kansas  passed  an  ordinance  to  extend 
Independence  avenue,  October  3,  1882.  Proceedings 
were  begun  under  it  to  acquire  the  land  of  plaintiff,  as 
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well  as  of  others,  for  public  purposes  as  part  of  that 
thoroughfare.  In  due  course  a  verdict  of  the  mayor's 
jury,  in  those  proceedings,  directed  by  the  charter 
(Sess.  Acts,  1875,  p.  244,  art.  7)  was  confirmed  by  the 
common  council  of  that  city  in  an  ordinance  of  Decem- 
ber 30,  1882,  assessing  the  amount  of  compensation  for 
plaintiff's  said  property  at  thirteen  thousand,  two 
hundred  dollars. 

Plaintiff  did  not  appeal  or  take  any  steps  to  vacate 
this  assessment;  but  other  parties  to  the  proceedings 
appealed  to  the  circuit  court,  and  afterwards  to  the 
supreme  court,  whereby  a  long  delay  ensued,  during 
which  the  city  did  not  take  actual  possession  of  the 
property.  Ultimately  the  judgment  of  condemnation 
was  aflSrmed.  The  municipal  authorities  then  tendered 
plaintiff  for  his  land  the  amount  of  damages  awarded 
as  already  stated  with  a  small  additional  sum  ($223.80) 
which  was  the  plaintiff's  proportionate  share  of  all  the 
interest  collected  on  the  total  ''benefits"  assessed 
against  the  adjacent  property  in  the  proceedings  men- 
tioned. This  additional  sum  was  tendered  pursuant  to 
a  provision  of  the  city  charter  to  the  effect  that  interest 
collected  upon  delayed  payments  of  ''benefits"  should 
be  apportioned  and  paid  equitably  to  the  owners  of  the 
property  taken. 

Plaintiff  insists  that  the  award  of  damages  in  his 
favor  bears  interest  from  the  date  of  judgment  of  con- 
demnation, and  that,  until  the  amount  thereof  is  either 
paid  or  tendered,  the  city  cannot  lawfully  take  posses- 
sion of  the  property  in  question  condemned  for  public 
use.  The  city  denies  that  contention.  The  facts  of  the 
case  are  not  disputed.  The  controversy  is  merely  as  to 
the  proper  legal  conclusion  from  those  facts.  The  trial 
court  found  for  the  defendant,  and  entered  judgment  to 
that  effect. 

The  plaintiff  after  the  proper  motions  and  excep- 
tions appealed.  All  other  material  facts  appear  in  the 
opinion. 
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John  W.  Wofford  for  appellant. 

( 1 )  The  proposition  of  appellant  is,  that  from' the 
time  the  city  took  his  property  by  its  proceedings  in 
court,  and  the  approval  of  the  same  by  the  council,  up  to 
the  payment  of  appellant  by  the  city  for  it,  that  the  city 
is  liable  to  appellant  for  interest  on  its  assessed  value, 
to- wit,  thirteen  thousand  and  two  hundred  dollars,  that 
is  from  December,  1882,  to  May,  1887,  when  payment 
was  made.  City  Charter,  sec.  5,  art.  7 ;  Session  Laws, 
1875;  H.  B.  v.  Co.  ComWs,  103  Mass.  120*;  Bill 
of  Rights,  Const,  of  Mo.,  sec.  21 ;  Mills,  Em.  Domain 
[2  Ed.]  sees.  175,176,  177;  Parks  v.  Boston,  15  Pick. 
198 ;  Old  Colony  v.  Miller,  125  Mass.  1 ;  Edwards  v. 
Boston,  108  Mass.  535 ;  Boston  &  R.  M.  Corp.  v.  New- 
man, 12  Pjck.  467 ;  Leisse  v.  Railroad,  2  Mo.  A  pp.  106, 
107  ;  s.  c,  72  Mo.  562 ;  s.  c,  5  Mo.  A  pp.  585  ;  Matter  of 

Water  CorrCrs  of  Jersey  City,  2  Vroom  ( N.  J. )  72  ; 
Bank  e.  Railroad,  49  Vt.  167.  ( 2 )  The  verdict  and 
judgment  of  the  lower  court  vested  the  right,  and  the 
supreme  court  merely  declared  the  legal  fact  which  had 
existed  from  the  rendition  of  the  verdict.  Bank  v. 
Railroad,  49  Vt.  167 ;  Stacey  v.  Railroad,  27  Vt.  39  ; 
Railroad  v.  Lackland,  25  Mo.  532  ;  Leisse  v.  Railroad, 
2  Mo.  App.  105  ;  State  v.  Hay,  44  Mq.  116 ;  Railroad 
V.  Nesbit,  10  How.  395 ;  Lancaster  v.  Kennebec 
County,  62  Maine,  272  ;  State  v.  Keokuk,  9  Iowa,  438 ; 

Wilkerson  v.  Buchanan  County,  12  Mo.  328;  Matter 
of  M.  P.  O.,  60  N.  Y.  319  ;  Farmer  v.  Eooksett,  28  N.  H. 
244;  Blockshire  z).  Railroad,  13  Kan.  514;  Matter 
of  W.  P.,  56  N.  Y.  lU',  Martin V.  Mayor  ofB.,1  Hill, 
545 ;  Matter  of  Canal  St.,  11  Wend.  155. 

C.  0,  Tichenor  for  respondent. 

( 1 )  The  meaning  of  just  compensation  is  that  the 
owner  shall  not  be  deprived  of  his  possession  without 
at  the  same  time  receiving  an  equivalent  for  it.  Wal- 
ther  D.   Warner,  25  Mo.  286.    And,  until  the  assessed 
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damages  are  paid  to  the  land-owner,  the  title  continues 
in  him.  Oreen  v.  Railroad^  82  Mo.  657  ;  St,  Louis  v. 
JSvanSy  85  Mo.  836.  (2)  Until  possession  has  been 
taken,  interest  cannot  be  allowed  ;  so  long  as  the  owner 
holds  possession  and  has  the  use,  the  compensation 
should  not  bear  interest ;  in  other  words,  the  possession 
and  use  of  the  property  must  be  regarded  as  an  equiva- 
lent for  interest.  ComWs  v.  Dunbery^  91  El.  57  ;  City 
V.  Palmer,  93  111.  125  ;  Phillips  v.  ComWs,  119  111.  645 ; 
City  V.  Barhian,  80  111.  482  ;  Cook  v.  Com'rs,  61  111.  122; 
City  V.  Reynolds,  31  111.  529  ;  Railroad  v.  McClintocJc, 
68  111.  296 ;  Edmunds  v.  Boston,  108  Mass.  551 ;  Ham- 
mer sly  V.  The  Mayor,  56  N.  Y.  533 ;  CorrCrs  o.  Free- 
holders, 15  Vr.  570 ;  Stewart  v.  County,  2  Barr  340 ; 
Railroad  v.  Brunson,  61  Pa.  570 ;  Corell  v.  Cole,  16 
Mich.  223. 

Barclay,  J. — The  issue  of  law  here  is  whether  or 
not  interest  runs  upon  the  award  of  damages  assessed 
as  compensation  for  land  taken  for  public  use  by  the 
judgment  of  the  circuit  court,  pursuant  to  the  terms  of 
the  Kansas  City  charter  of  1875.  Sess.  Acts,  1875,  p. 
244,  art.  7. 

The  situation  of  the  parties  in  interest  relative  to 
the  subject  of  controversy  is  this : 

Neither  the  plaintiff  nor  the  city  was  dissatisfied 
with  the  original  award  fixing  the  value  of  plaintiff's 
property  with  a  view  to  its  appropriation  to  public  use. 
The  long  delay  in  reaching  the  end  of  the  condemna- 
tion case  arose  from  the  acts  of  other  parties.  During 
it  the  plaintiff  remained  in  possession  of  the  land,  but 
his  enjoyment  and  use  thereof  were  not  such  as  belonged 
to  complete  ownership.  His  tenure,  then,  might  be 
characterized  as  a  sort  of  base  or  qualified  fee,  liable  to 
be  determined  at  any  moment  by  the  issue  of  the 
appellate  proceedings.  He  could  not,  with  any  degree 
of  confidence,  improve  the  property,  or  make  any  but  the 
most  transient  agreements  for  its  use.    He  could  not 
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dispose  of  it  except  subject  to  the  paramount  public 
easement  which  had  become  impressed  upon  it.  So  far 
as  concerned  his  beneficial  rights  as  owner,  the  judg- 
ment of  condemnation  amounted  to  the  "taking"  of 
the  property  for  public  use,  and  the  price  for  such 
taking  then  became  justly  due  him. 

On  this  state  of  facts  we  are  to  determine  whether 
plaintiff  is  entitled  to  interest  during  the  years  of  delay 
which  intervened  between  the  date  of  judgment  by  the 
circuit  court,  and  its  affirmance  on  the  appeal  taken  by 
other  p^ities.  No  claim  is  made  by  him  here  for 
interest  from  any  earlier  date. 

The  case  in  hand  is  governed  by  a  charter  prescrib- 
ing with  some  minuteness  the  steps  to  be  taken  to  sub- 
ject private  property  to  public  use  for  street  purposes 
in  Kansas  City.  It  provides  that,  after  the  passage  of 
an  ordinance  by  the  common  council  for  establishing  or 
opening  a  street,  and  the  establishment  of  limits  within 
which  private  property  may  be  charged  with  benefits 
from  the  proposed  improvement,  the  mayor  shall  con- 
duct the  proceedings,  and  ascertain,  by  verdict  of  a  jury 
of  disinterested  freeholders  of  the  city,  the  amount  of 
compensation  to  be  paid  for  any  land  sought  to  be 
taken,  and  the  amount  of  benefits  properly  chargeable 
against  the  city  generally  and  against  the  adjacent 
parcels  of  property  within  the  district  prescribed. 
Notice  to  all  interested  is  provided  for.  After  the  ver- 
dict is  rendered  it  is  reported  by  the  mayor  to  the  city 
council,  and,  unless  a  proper  appropriation,  in  accord- 
ance with  the  proceedings  had,  is  made  by  the  latter 
within  sixty  days  thereafter,  the  whole  proceedings  are 
void.  If,  however,  the  verdict,  etc.,  be  confirmed  by 
the  council,  any  party  in  interest  may  within  the  next 
twenty  days  appeal  to  the  circuit  court  of  the  county 
where  the  cause  is  then  triable  ''eZe  novoy  New  parties 
may  there  be  brought  in,  if  necessary,  and,  after  a  find- 
ing or  verdict  ( if  confirmed  by  the  court),  ''judgment 
shall  be  entered  thereon  that  the  city  have  and  hold  the 
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property  sought  to  be  taken  for  the  purposes  specified 
in  the  ordinance  providing  for  the  improvement,  and 
pay  therefor  the  amount  assessed  against  the  city,  and 
full  compensation  assessed  therefor,  and  that  the  several 
lots  and  parcels  of  private  property,  assessed  to  pay 
compensation  by  the  verdict  or  finding,  stand  charged 
and  be  bound  respectively  for  the  payment  of  assess- 
ments, with  interest,  as  provided  in  this  act,  and  such 
judgment  shall  be  enforced  by  special  execution  to  col- 
lect assessments  as  aforesaid,  without  special  tax  bills, 
and  the  court  or  judge  may,  by  execution  or  otherwise, 
put  the  city  in  possession  of  the  property  taken,  or  any 
part  thereof,  the  full  compensation  therefor  being  paid 
or  tendered."     Sess.  Acts,  1875,  p.  249,  sec.  6. 

A  record  of  these  proceedings  is  required  to  be  pre- 
served by  the  city  clerk. 

If  the  city  fails  to  collect  any  assessment  for  bene- 
fits in  whole  or  in  part,  it  may  pay  the  amount  not  so 
collected  out  of  the  city  treasury. 

The  foregoing  is  a  suflicient  sketch,  for  the  purposes 
of  this  case,  of  the  material  parts  of  the  act  in  question. 

It  is  evident  from  these  provisions  that,  at  least  as 
between  the  city  and  the  property-owner,  such  judg- 
ment of  the  circuit  court,  as  is  mentioned,  should  be 
treated  as  a  final  one.  The  title  to  the  land  is  thereby 
vested  in  the  city  for  public  purposes.  The  then  price 
thereof  is  ascertained.  The  charter  is  silent  as  to  inter* 
est  upon  the  compensation  adjudged  for  the  property 
taken,  though  it  provides  for  a  recovery  thereof  at  the 
rate  of  fifteen  per  cent,  per  annum  upon  all  assessments 
for  ''benefits"  not  met  within  ten  days  from  the  con- 
firmation by  the  city  council. 

The  general  law  of  the  state,  however,  declares 
that  ''interest"  (namely,  at  six  per  cent,  per  annum) 
'*shall  be  allowed  on  all  money  due  upon  any  judgment 
or  order  of  any  court  from  the  day  of  rendering  the 
same  until  satisfaction"  (Revised  Statutes,  1889,  sec. 
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5974);  and  we  think  tlie  obvious  demands  of  justice, 
no  less  than  the  clear  intent  of  the  written  law,  require 
its  application  to  such  judgments  as  that  before  us. 

Under  our  constitution  and  laws  the  judicial  depart- 
ment of  the  government  is  properly  invested  with  the 
hearing  and  decision  of  cases  for  the  condemnation  of 
private  property  for  public  use,  and  the  ascertainment 
of  compensation  therefor.  By  the  former  it  is  declared 
that,  "whenever  an  attempt  is  made  to  take  private 
property  for  a  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  public  shall  be 
a  judicial  question,  and  as  such  judicially  determined, 
without  regard  to  any  legislative  assertion  that  the  use 
is  public."     Const.  1875,  art.  2,  sec.  20. 

**That  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation. 
Such  compensation  shall  be  ascertained  by  a  jury  or 
board  of  commissioners  of  not  less  than  three  free- 
holders, in  such  manner  as  may  be  prescribed  by  law." 
Const.  1875,  art.  2,  sec.  21. 

By  the  statute  before  us  the  adjudication  is 
expressly  denominated  a  ''judgment,"  and  its  effect  is 
clearly  such.  It  passes  the  record  title,  and  adjudges 
that  the  city  pay  the  full  compensation  fixed  as  the 
equivalent  therefor. 

The  proceedings  by  which  the  result  is  reached,  in 
tJ|eir  essential  nature,  involve  the  exercise  of  judicial 
power.  Kohl  v.  United  States  (1875),  91  U.  S.  875; 
Dolan  V.  Mayor  (1875),  62  N.  Y.  472;  Mayer  v. 
Mayor  of  New  TorA:  ( 1886 ),  101  N.  Y.  284. 

It  has  been  held  elsewhere  that  final  adjudications 
of  this  kind  are  judgments  within  the  meaning  of  the 
statutes  of  limitations  {Mayor  v.  Colgate  (1854),  12 
N.  Y.  148);  and  of  appeals  {Phillips  v.  Pease  {1S70\  39 
Cal.  582);  and  within  the  rules  governing  collateral 
attack  thereof  {In  the  matter  of  Public  Parks  (1878), 
73  N.  Y.  560),    By  our  court  it  has  been  assumed  that 
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tbey  should  be  so  regarded  with  reference  to  the  law 
governing  appeals  from  "any  final  judgment  or  decis- 
ion." R.  S.  1889,  sec.  2246;  City  v.  Thomas,  100 
Mo.  223. 

Whatever  the  proper  rule  may  be  for  their  con- 
struction in  this  regard,  under  statutes  making  them 
merely  tenta,tive,  or  expressly  or  impliedly  postponing 
their  final  effect,  it  seems  measurably  clear  that  under 
such  provisions  of  law  as  those  now  before  us  they 
should  be  classified  as  judgments  or  orders  for  the 
payment  of  money  within  the  meaning  of  the  interest 
act.  This  appears  to  have  been  already  intimated  as 
the  correct  rule  in  Mississippi  Biver  Bridge  Oo.  v. 
jRing  {187^\  58  Mo.  497. 

The  view  we  take  of  the  subject  will  be  found  in 
harmony  with  many  expressions  of  opinion  by  courts  of 
our  sister  states,  though  differences  in  the  statutes 
under  construction  impair  the  direct  applicability  of 
some  of  the  cases  cited  to  that  at  bar.  Beveridge  t>. 
Commissioners  (1881),  100  111.  75;  Philadelphia  v. 
Dickson  ( 1861 ),  38  Pa.  St.  247 ;  Norris  v.  Philadel- 
phia (1872),  70  Pa.  St.  333;  Parks  v.  Boston,  15 
Pick.  198;  Old  Colony  JRy.  Co.  v.  Miller  (1878),  125 
Mass.  1 ;  Warren  v.  Bailroad  ( 1875 ),  21  Minn.  424 ; 
Burlington  &  M.  Ry.  Co.  v.  White  (1889),  44  N.  W. 
Rep.  (Neb.)  95;  Mnk  v.  Newark  (1878),  40  N.  J. 
Law,  11. 

The  remark  in  Hilton  n,  St.  Louis  ( 1889 ),  99  Mo. 
199,  that,  perhaps,  interest  should  not  run  in  such  cases, 
while  the  paiiy  claiming  it  remained  undisturbed  in 
the  possession  of  the  premises,  was  not  essential  to  the 
decision  of  that  case,  and  upon  further  consideration 
we  are  not  inclined  to  adhere  to  it  as  an  authoritative 
statement  of  the  rule  governing  this  case  for  reasons  we 
state  herein. 

II.  The  present  appeal  does  not  call  for  an 
extended  discussion  of  the  meaning  of  that  section  of 
the  charter  which  provides  that  interest  collected  on 
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assessments  for  benefits  shall  be  apportioned  and  paid 
equitably  to  the  owners  of  the  property  taken.  The 
interest  referred  to  is  collectible  at  the  rate  of  fifteen  per 
cent,  per  annum  by  the  terms  of  the  charter,  this  high 
rate  being  obviously  fixed  to  stimulate  prompt  pay- 
ment. If  it  were  retained  by  the  city  it  would  result, 
in  some  instances,  that  the  latter  would  receive  a  larger 
sum  for  ''benefits"  than  it  paid  for  the  real  property 
taken.  The*  section  mentioned  was  probably  intended 
to  avoid  that  possibility  by  requiring  the  interest  on 
*' benefits"  to  be  apportioned  among  those  whose  land 
is  appropriated,  by  way  of  compensation  additional  to 
that  awarded  by  the  judgment  rather  than  to  have  it 
kept  by  the  city  without  any  just  claim  thereto. 

Be  this  as  it  may,  we  see  nothing  in  this  section 
that  implies  that  the  city,  after  such  a  judgment  as 
indicated  by  the  statute  under  review,  may  indefinitely 
postpone  assuming  possession  of  the  land  condemned, 
depriving  the  owner,  meanwhile,  of  many  of  the  most 
valuable  attributes  of  his  legal  title,  and  then,  upon 
paying  him  only  such  interest  as  may  ( or  may  not ) 
have  been  collected  on  the  assessments  for  "benefits," 
compel  him,  years  later,  to  accept  the  same  price  for 
his  land  which  was  fixed  as  a  just  compensation  at  the 
date  of  the  judgment.  Such  interpretation  we  would 
not  regard  as  in  accord  with  those  fundamental  ideas  of 
fairness  of  which  law  should  always  be  an  expression. 

It  is  a  useful  and  safe  rule  of  construction  to 
resolve  any  ambiguity  or  obscurity  in  a  statute  in  favor 
of  such  reading  of  it  as  will  best  meet  the  demands  of 
natural  justice  so  far  as  that  can  be  done  without  vio- 
lence to  settled  legal  principles. 

We  do  not,  therefore,  consider  the  section  before 
us  as  having  any  bearing  adverse  to  the  ruling  we  have 
announced  of  the  effect  of  such  a  judgment  of  condem- 
nation as  this  case  presents,  with  regard  to  bearing 
interest. 


Digitized  by 


Google 


534  SUPREME  COURT  OP  MISSOURI, 

Walsh  V.  St  Louis  Exposition  &  Music  Ass'n. 

On  the  other  hand  we  do  not  assent  to  the  conten- 
tion of  plaintiff  that  it  was  intended  by  that  section  to 
provide  for  a  like  rate  of  interest  npon  "benefits," 
(namely,  fifteen  per  cent.)  and  npon  awards  of  compen- 
sation for  lands  taken.  The  latter  do  not  carry  a  higher 
rate  than  six  per  cent,  regarded  as  judgments. 

III.  The  present  suit  is  in  equity,  and  aims  to  enjoin 
the  city  from  taking  possession  of  the  land  in  question 
without  paying  lawful  interest  on  the  award  of  damages 
from  the  date  it  became  final  as  between  these  parties. 
It  is,  therefore,  incumbent  on  plaintiff,  before  obtaining 
relief,  to  do  equity  by  accounting  to  defendant  for  such 
rents  and  profits  as  accrued  to  him  from  the  possession 
of  the  land  since  that  date.  The  theory  on  which 
plaintiff's  case  proceeds  is  that  the  final  judgment  of 
condemnation  was  the  "taking"  of  plaintiff's  benefi- 
cial title.  Assuming  that  theory  correct  it  would  be 
inequitable  to  permit  him  to  recover  interest  on  that 
judgment  and  retain  the  benefits  of  the  possession  held 
by  him  meanwhile  ( in  contemplation  of  equity  at  least ) 
as  trustee  for  the  city.  West  v.  Bailroad  {^883),  66 
Wis.  318 ;   Uniacke  v.  Railroad  ( 1886  ),.67  Wis.  108. 

The  judgment  is  reversed  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  in  accord  with 
the  rulings  here  made.  Ray,  C.  J.,  and  Brace,  J., 
concur.     Sherwood  and  Black,  JJ.,  dissent.  - 


Walsh,    Appellant^  v.    St.   Loiris  Exposition  and 
IJ5p^  Music  Hall  Association. 

|_55a254 

166  Wi       ^*    Practice  in  Supreme  Court:  waiver  op  objection.    Where 
■         '  one  pues  for  damages  for  breach  of  contract,  it  is  too  late  to  raise 

the  objection  for  the  first  time  in  the  supreme  court  that  the 
defendant  by  its  plea  of  plaintiff  *s  waiver  and  abandonment  of 
the  contract  admitted  that  a  right  of  action  had  accrued  thereon 
to  plaintiff. 


.  Digitized  by 


Google 


VOL.  101,  OCTOBER  TERM,  1890.  635 

Walsh  ▼.  St.  Louis  Exposition  Sc  Music  Ass^n. 

2.  Evidence.  Letters  relevant  and  materild  to  the  issues  of  the 
case  are  properly  admitted  in  evidence. 

8.  Contraot,  Aotion  on:  rbyiew  of  evidencb.  The  plaintiff 
cued  defendant  for  breach  of  contract  in  failing  to  employ  him  as 
superintendent  and  architect  of  a  building  erected  by  it ;  held  on 
a  review  of  the  evidence,  firsts  that  it  failed  to  show  as  an  essential: 
element  of  plaintiff 's  case  that  the  award  of  greatest  merit  was 
given  to  his  plans ;  second,  that  there  was  evidence  tending  to 
support  defendant's  plea  of  plaintiff  *s  waiver  and  abandonment  of 
his  contract. 

4.  Tender :  waiver  of  money.  The  actual  production  of  the  money 
may  be  waived  in  a  tender. 

5.  Practice  in  Supreme  Court:  judgment  for  right  party. 
Where  the  plaintiff  fails  to  make  out  a  case  and  the  judgment  is 
for  the  right  party,  it  will  be  affirmed  regardless  of  objections  to 
the  instructions. 

Appeal  from   St.    Louis  City   Circuit  Court— Ron. 
Gr.  W.  LuBKE,  Judge. 

Affirmed. 

W.  E.  Fisse  and  Alexander  Martin  for  appellant. 

(1)  The  only  substantial  defense  pleaded  is  ''that 
after  plaintiff  submitted  his  plans,  designs,  etc.,  to 
defendant,  plaintiff,  with  the  assent  of  defendant, 
waived  and  abandoned  any  claim  or  right  of  plaintiff  to 
become  the  architect  and  superintendent^  of  said  build- 
ing, under  or  by  virtue  of  the  terms  of  the  resolutions 
aforesaid."  Waiver  and  abandonment  are  questions  of 
intention,  and  are  to  be  determined  from  a  considera- 
tion of  all  the  facts  and  circumstances  surrounding  the 
transaction.  Ehrlich  v.  Ins.  Co,^  88  Mo.  249  ;  Chouteau 
V.  Iron  WorkSy  88  Mo.  73 ;  94  Mo.  388 ;  Boynton  v. 
Bradley,  64  Vt.  92 ;  West  v.  Piatt,  127  Mass.  367 ; 
Thompson  on  Trials,  sec.  1440.  The  offer  of  guaranty 
about  the  cost  of  the  building  was  not  intended  by  Mr. 
Walsh  as  a  waiver  of  his  right  to  have  his  plans  declared 
the  most  meritorious  designs  in  the  contest  and  it  was 
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not  received  or  regarded  by  the  board  in  the  light  of  a 
waiver  or  abandonment.  ( 2 )  There  was  no  evidence 
to  show  such  waiver  at  a  period  before  defendant  had 
voted  on  the  comparative  merits  of  the  plans  presented. 
(3)  There  was  no  waiver  or  abandonment  by  the 
plaintiff  of  his  rights  nnder  the  resolutions,  after  his 
plans  had  been  in  fact  declared  the  most  meritorious 
of  all  those  submitted  in  the  competition,  and  he  had 
been  selected  as  architect.  ( 4 )  Instruction  number  6, 
asked  by  plaintiff  and  refused,  was  a  proper  instruc- 
tion, and  should  have  been  given.  Boland  v.  Railroad^ 
36  Mo.  484,  and  other  cases  cited  in  argument,  infra. 

( 5 )  The  court  committed  error  in  admitting  the  tes- 
timony offered  by  defendant,  and  respecting  the  tender 
of  five  hundred  dollars  to  the  plaintiff.  The  letter  was 
hearsay  ;  the  testimony  was  irrelevant ;  and  the  tender 
was  insuflBcient.     Berthold  v.   Reyhxirn^   37  Mo.  586. 

(6)  The  court  gave  improper  instructions  asked  by 
defendant.  The  instruction  numbered  3,  asked  by  plain- 
tiff and  modified  by  the  court,  should  have  been  given 
as  requested.     CJtouteau  v.   Iron   Works ^   83  Mo.   73. 

(7)  The  instructions  given  by  the  court  concerning 
the  elements  constituting  waiver  and  abandonment,  viz., 
number  3  for  plaintiff  and  number  10  for  defendant, 
put  this  proposition  to  the  jury  less  strongly  than 
plaintiff  was  entitled  to  have  it  stated  ;  and  this  weak- 
ness of  statement,  when  contrasted  with  the  positive 
language  used  in  defendant's  other  instructions,  respect- 
ing particular  acts  alleged  by  defendant  to  constitute  a 
waiver,  made  the  charge  altogether  one-sided,  unfair 
and  highly  prejudicial  to  the  plaintiff.  (8)  Instruc- 
tions numbered  5  and  8,  asked  by  plaintiff,  should  have 
been  given.  The  plaintiff  was  entitled  to  have  the  con- 
tract of  employment  construed  by  the  court.  Chouteau 
n.  Iron  Works^  83  Mo.  73.  The  construction  of  the 
contract  as  contained  in  these  instructions  was  evidently 
proper.  t 
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Boyle,  Adams  &  McKeighan  and  Silas  B.  Jones 
for  respondent. 

( 1 )  None  of  the  propositions  submitted  by  appel- 
lant in  his  behalf  in  his  brief  can  be  maintained. 
Appellant's  plans  were  never  declared  the  most  merito- 
rious. (2)  The  judgment  should  not  be  reversed  on 
account  of  any  alleged  errors  in  the  instructions.  First, 
If  under  the  evidence  the  judgment  is  for  the  right 
party,  it  v^ill  not  be  disturbed  by  this  court  for  any 
errors,  v^hich  may  have  occurred  at  the  trial.  Nolle  v. 
Blount,  77  Mo.  235 ;  OaThreath  v.  Moherly,  80  Mo.  484 ; 
Melhudy  v.  Ross,  81  Mo.  482.  Second.  InstructiofxS 
given  to  the  jury  are  to  be  taken  and  read  together ; 
and  even  if  the  instructions  given  are  faulty  the  case 
will  not  be  reversed,  unless  it  is  clear  that  the  jury  was 
misled.  Owens  v.  Railroad,  95  Mo.  181 ;  McCarthy  v. 
Railroad,  92  Mo,  j536.  Third.  The  appellant  cannot 
complain  of  error  iji  the  instructions  given  at  the 
request  of  respondent,  if  the  same  error  occurs  in 
those  given  to  the  jury  at  the  request  of  appellant. 
McOonigle  v.  Daugherty,  71  Mo.  259  ;  Thorpe  v.  Rail- 
road, 89  Mo.  650  (666);  Holmes  v.  Braidwood,  82  Mo. 
610.  Fourth.  While  the  trial  issues  must  be  within 
the  paper  issues,  they  may  be  less.  Hornblower  v. 
Crandall,  7  Mo.  App.  220  ;  s.  c,  78  Mo.  581.  Fift7i. 
The  construction  of  a  written  instrument  is.a  matter  of 
law  for  the  court,  and  must  not  be  left  to  the  jury 
as  a  question  of  fact.  State  v.  Lafaivre,  53  Mo.  470 ; 
Edwards  v.  Smith,  63  Mo.  119  ;  Fruin  v.  Railroad,  89 
Mo.  397.  Sixth.  When  the  facts  are  undisputed  or 
clear,  the  court  should  apply  the  law  and  determine  the 
case.  Powell  v.  Powell,  23  Mo.  App.  365.  Seventh. 
When  an  act  is  relied  upon  to  show  an  abandonment  by 
one  party  to  a  contract,  it  is  proper  for  the  court  to 
declare  whether  such  act  constitutes  an  abandonment. 
Chouteau  r>.  Iron    Works^  83  Mo.   73.    Eighth.    An 
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instruction  is  not  objectionable  because  it  tells  the  jury 
that  the  effect  of  a  fact  established  in  the  evidence  is  not 
what  is  claimed  for  it.  Chouteau  v.  Iron  WorJcs^  83 
Mo.  73.  (3)  The  letters  complained  of  were  properly- 
admitted  in  evidence ;  their  improper  admission  could 
not  have  prejudiced  plaintiflF.  ( 4 )  The  contention  of 
appellant  that  the  tender  of  five  hundred  dollars  by- 
check  was  not  good  is,  under  the  evidence,  not  well 
taken.    Berthold  v.  Beyburn^  37  Mo.  686. 

Black,  J. — The  defendant  corporation,  having  in 
contemplation  the  erection  of  a  building  for  exposition 
and  music  hall  purposes,  adopted,  and  on  the  nineteenth 
of  April,  1883,  sent  to  the,  plaintiff  and  to  other  archi- 
tects, a  copy  of  the  following  resolutions : 

''First.  That  all  architects,  residents  of  this  city, 
and  five  non-residents,  be  invited  to  prepare  and  submit 
designs. 

"  Second.  That,  from  those  presented  by  residents, 
seven,  which  shall  be  considered  the  most  meritorious, 
shall  be  accepted  and  awarded  five  hundred  dollars 
($600)  each,  and  the  five  presented  by  non-residents 
shall  each  be  awarded  the  same  amount.  All  designs 
for  which  you  pay  five  hundred  dollars  ( $500 )  shall  be 
the  property  of  the  association. 

"  Third.  That  it  be  understood  that  any  foreign 
architect  may  submit  a  design,  but,  if  not  accepted  as 
the  most  nleritorious  of  all,  he  will  receive  no  compen- 
sation, and  his  design  shall  be  returned. 

''Fourth.  The  architect  who  is  successful  shall  not 
receive  the  five  hundred  dollars  ($600),  but  he  shall  be 
engaged  as  architect  and  superintendent,  and  shall  be 
paid,  for  performing  such  duties,  the  usual  commissions 
as  adopted  by  the  American  Institute  and  the  St.  Louis 
Institute  of  Architects." 

The  fifth,  sixth  and  seventh  resolutions  provide 
when  the  plans  shall  be  delivered  to  the  secretary  ;  that 
thev  shall  be  without  names  or  marks  to  indicate  by 


Digitized  by 


Google 


VOL.  101,  OCTOBER  TERM,  1890.  539 

Walsh  V.  St.  Louis  Exposition  &  Music  Ass*n. 

whom  made;  and  the  scale  to  which  they  shall  be 
drawn,  with  descriptive  specifications. 

The  eighth  is  as  follows :  "  The  said  designs  and 
specifications  shall  be  for  a  building  to  cost  not  over 
four  hundred  thousand  dollars  ( $400,000)  exclusive  of 
power,  electricity  and  elevator  machinery,  arrangements 
for  which,  however,  must  be  made.'' 

Others  go  on  to  recommend  architects  to  include  in 
their  designs  the  following  features :  The  building  to 
cover  not  more  than  four  hundred  and  eighty  by  three 
hundred  and  twenty  feet,  to  have  within  it  a  music  hall 
to  seat  four  thousand  persons,  and  a  small  hall  to  seat 
twelve  hundred  persons,  and  to  have  a  basement,  fine 
art  rooms,  a  floral  hall,  etc. 

Pursuant  to  these  resolutions  the  plaintiff,  a  res- 
ident architect  of  St.  Louis,  submitted  in  the  proposed 
competition  two  sets  of  plans,  one  called  "Dignus 
Laudie  A,"  and  the  other  "Dignus  Laudie  B,"  and  a 
number  of  other  architects,  both  resident  and  non-resi- 
dent, submitted  one  set  of  plans  each.  It  is  alleged  in 
the  petition,  among  other  things,  that  defendant's  board 
of  directors  gave  to  one  of  plaintiff's  plans  the  award 
of  highest  merit,  that  he  thereby  became  the  successful 
architect  within  the  meaning  of  said  resolutions,  so  that 
defendant  became  bound  to  employ  him  as  architect  and 
superintendent  at  the  specified  compensation  ;  but  that 
defendant  made  breach  of  its  agreement  to  the.plaintifl's 
damage  in  the  sum  of  twenty  thousand  dollars,  and  for 
which  sum  he  prays  judgment.  These  averments  are 
denied,  and  the  answer  then  states  that,  after  plaintiff 
submitted  his  plans,  he,  with  the  consent  of  the  defend- 
ant, waived  and  abandoned  any  claim  or  right  to  become 
the  architect  and  superintendent  of  the  building  under 
and  by  virtue  of  said  resolutions ;  all  of  which  is  denied 
by  the  reply.  These  issues  were  submitted  to  a  jury,  and 
were  found  for  the  defendant,  and  plaintiff  appealed. 

A  contention  made  in  this  court  by  the  plaintiff  is 
that  defendant,  by  its  plea  of  waiver  and  abandonment, 
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admits  that  a  right  had  accrued  to  him  to  become  archi- 
tect and  superintendent  of  the  building.  As  to  this  it 
is  suflScient  to  say  no  such  a  question  was  raised  in  the 
trial  court.  The  case  was  there  tried  on  both  issues  of 
fact,  and  that,  too,  without  objection.  It  is  too  late  to 
make  the  question  for  the  iirst  time  in  this  court. 

The  plaintiff  insists  that  the  evidence  is  conclusive 
to  the  effect  that  an  award  of  greatest  merit  was  given 
to  his  plans,  so  that  any  contrary  finding  by  the  jury 
should  be  set  aside ;  and  that  there  is  no  evidence  to 
support  the  plea  of  waiver  and  abandonment.  As  the 
briefs  devote  much  space  to  a  discussion  of  these  ques- 
tions, it  becomes  necessary  to  set  out  a  condensed 
history  of  the  case  made  by  the  evidence. 

On  the  ninth  of  July,  1883,  the  defendant's  board 
of  directors  proceeded  to  select  seven  plans  presented 
by  resident  architects,  entitled  to  the  award  of  five  hun- 
dred dollars  each.  This  having  been  done  the  board 
had  before  it  nine  plans  from  which  to  select  the  set  of 
greatest  merit,  seven  furnished  by  resident  and  two 
by  non-resident  architects.  The  plaintiff 's  plans  called 
*'Dignus  Laudie  A"  were  of  the  nine.  The  directors 
then  employed  two  experts  to  meet  with  them  and  hear 
the  architects  explain  their  respective  plans.  At  a 
meeting  held  by  the  board  on  the  next  day,  and  while 
plaintiff  was  explaining  his  plans,  the  question  was 
asked  him  if  the  building  could  be  constructed  as  he 
had  designed  it  for  four  hundred  thousand  dollars,  to 
which  he  answered  that  he  came  prepared  for  the 
inquiry.  He  then  presented  to  the  board  of  directors  a 
bond  signed  by  himself,  whereby,  in  consideration  that 
the  board  appointed  him  architect  and  superintendent 
of  the  building  with  the  compensation  specified  in  the 
resolutions,  he  bound  himself,  in  the  sum  of  thirty 
thousand  dollars,  that  the  building  would  not  cost,  if 
erected  under  his  plans,  to  exceed  three  hundred  and 
ninety-eight  thousand  doUarsL 
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No  particular  notice  seems  to  have  been  taken  of 
this  offer  by  the  board  of  directors  at  that  time.  Other 
architects  were  heard ;  and,  on  the  twelfth  of  the 
same  month,  a  resolution  was  passed  limiting  the 
appropriation  for  the  building  to  four  hundred  thou- 
sand dollars.  On  the  nineteenth  of  July  the  board  of 
directors  reconsidered  the  resolutions  of  July  9,  select- 
ing seven  plans  furnished  by  resident  architects  entitled 
to  the  award  of  five  hundred  dollars  each,  and  pro- 
ceeded to  make  a  new  selection.  From  the  seven  then 
selected,  and  from  those  furnished  by  non-resident 
architects,  the  board  selected  five  plans  "from  which 
the  plan  is  to  be  selected."  The  plaintiff's  plans  called 
'•Dignus  Laudie  A"  were  of  the  seven,  and  again  of 
the  five  thus  selected. 

On  the  twentieth  of  July  the  board  of  directors 
adopted  this  resolution:  "That  we  now  go  into  the 
ballot  for  the  favorite  plan,  considering  only  the  five 
plans  already  selected.  To  drop  the  plan  receiving  the 
lowest  vote,  and  then  to  vote  upon  the  remaining,  and  so 
to  continue  until  one  of  the  five  shall  have  been  selected 
by  a  two-thirds  vote  ;  all,  however,  to  be  done  with  the 
understanding  that  the  plan  shall  be  so  modified  or 
changed  as  to  suit  the  views  of  this  board,  and  to  cost 
not  to  exceed  four  hundred  thousand  dollars  ($400,000), 
and,  in  case  the  plan  selected  cannot  be  made  to  suit  the 
wishes  and  requirements  of  this  board,  it  will  be  aban- 
doned, and  the  other  four  plans  again  come  before  this 
board  for  action."  Pursuant  to  this  resolution  a  vote 
was  taken  which  resulted  in  the  selection  of  plaintiff's 
plans.  The  board  of  directors  then  passed  a  resolution 
appointing  a  committee  to  confer  with  the  plaintiff  and 
ask  him  to  change  his  plans  to  conform  to  the  wishes  of 
the  board.  This  committee  was  also  directed  to  exam- 
ine the  amount  and  kind  of  security  which  the  plaintiff 
proposed  to  give  as  a  guaranty  that  the  building  would 
cost  not  more  than  four  hundred  thousand  dollars. 
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The  specifications  presented  with  the  plaintiff's 
plans  were  what  are  called  descriptive  speciiications. 
They  complied  with  the  requirements  of  the  resolutions 
inviting  competition,  but  were  not  as  full  and  complete 
as  the  board  desired.  The  directors  also  desired  music 
hall  to  be  made  some  thirteen  feet  wider  than  plaintiff 
had  designed  it,  and  that  the  small  hall  be  placed  in  a 
different  part  of  the  building.  These  two  changes 
called  for  an  additional  expenditure  of  money.  The 
plaintiff  and  his  son,  at  several  meetings  of  the  board, 
presented  modified  plans  and  amended  specifications 
which  were  duly  considered.  In  the  meantime  negotia- 
tions were  pending  between  the  plaintiff  and  board  of 
directors,  looking  to  a  contract  whereby  plaintiff  was  to 
be  made  architect  and  superintendent,  he  at  the  same 
time  to  give  security  that  the  building  would  cost  not 
exceeding  four  hundred  thousand  dollars,  or  some 
specific  amount. 

On  the  eighth  of  August,  the  directors  adopted  the 
following  resolution:  "It  was  moved  and  seconded 
that  the  plans  and  specifications  submitted  by  Mr. 
Thomas  Walsh,  architect,  be  selected  as  the  best  plans 
and  specifications  for  the  proposed  exposition  and 
music  halls,  and  that  he  be  selected  as  the  architect  of 
said  building,  to  become  so  in  fact  when  his  amended 
plans  and  specifications  submitted  to-night,  together 
with  the  contract  and  bond  under  which  this  building 
is  be  erected,  are  presented  to  and  approved  by  this 
board. 

*'  On  motion,  it  was  ordered  that  a  committee  con- 
sisting of  the  president,  Mr.  Franklin  and  Mr.  Givens, 
experts,  proceed  at  once  to  get  plans  and  specifications 
perfected,  and  also  that  a  bond  from  Mr.  Walsh  be 
obtained  for  presentation  to  this  boatd  for  approval." 

On  the  next  day  the  defendant's  secretary  notified 
the  board  of  public  works  of  the  city  of  St.  Louis  that 
plans  and  specifications  were  then  ready  to  be  sub- 
mitted to  that  body  for  approval.    In  about  ten  days 
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that  board  made  an  order  to  the  eflfect  that  the  plans 
and  specifications  were  approved  in  their  general  scope ; 
but  the  order  goes  on  to  say  that  they  were  incomplete 
in  details,  and  that  completed  plans  should  be  there- 
after submitted. 

After  much  negotiation  between  the  plaintiff  and 
the  defendant's  directors,  and  the  preparation  of  three  or 
four  proposed  contracts,  the  parties  supposed  they  had 
come  to  an  understanding.  The  contract,  however,  was 
not  consummated,  each  party  claiming  on  the  trial  of  this 
case  that  the  other  refused  to  sign  it.  On  the  sixteenth 
of  August  the  plaintiff  addressed  a  communication  to 
the  defendant  from  which  it  appears  the  directors  had 
agreed  to  allow  him  four  hundred  and  eleven  thousand 
and  fifteen  dollars,  as  the  cost  of  the  building,  whereas 
he  demanded  four  hundred  and  twenty-five  thousand 
dollars ;  and  in  which  communication  he  said  that,  unless 
the  concession  could  be  made  to  him,  he  declined  to  enter 
into  the  proposed  agreement.  The  directors  thereupon 
passed  a  resolution  to  the  eflfect  that,  as  Thomas  Walsh 
had  declined  to  consummate  his  agreement  in  regard  to . 
the  plans  and  specifications,  "we  do  proceed  to  discuss 
other  plans  and  specifications."  On  the  next  day  the 
directors  resolved  to  remit  a  check  of  five  hundred  dol- 
lars for  each  of  the  seven  plans  selected  as  the  most 
meritorious  of  those  presented  by  St.  Louis  architects. 

The  defendant  read  in  evidence  a  letter  from  its 
president  to  plaintiflf  dated  twentieth  of  August,  1883, 
wherein  the  president  makes  reference  to  the  fact  that 
defendant  had,  on  a  previous  day,  tendered  plaintiflf  a 
check  for  five  hundred  dollars  in  payment  of  the  prem- 
ium under  the  second  of  the  resolutions  of  the  nineteenth 
of  April,  1883,  and  he  then  goes  on  to  renew  the  tender 
of  a  check  for  the  above  amount  and  concludes  by  say- 
ing, if  plaintifl!  preferred,  his  plans  would  be  returned 
in  lieu  of  the  check.  This  letter  was  supplemented  by 
the  evidence  of  the  defendant's  assistant  secretary,  who 
testified  that  he  called  upon  plaintiflf  on  two  diflferent 
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occasions ;  that  on  the  first  he  tendered  to  plaintiff  a 
check  made  by  the  defendant  on  its  bank  for  five  hun- 
dred dollars  in  payment  of  the  premium  ;  that  plaintiff 
refused  to  accept  the  check  ;  that  on  the  other  occasion 
he  delivered  to  plaintiff  the  president's  letter  of  the 
twentieth  of  August,  just  mentioned  ;  and  that  plaintiff 
again  refused  to  accept  the  check  or  receive  his  plans. 
To  this  letter  of  the  defendant's  president,  the  plaintiff 
answered  on  the  next  day,  stating  among  other  things, 
that  his  plans  had  been  declared  by  the  board  of  direc- 
tors the  most  meritorious  of  all  that  were  put  in 
competition  under  the  resolutions  of  the  nineteenth  of 
April,  1883,  and  that  he  claimed  the  premium  of  highest 
merit.  To  this  the  defendant's  president  replied,  in 
substance,  that  the  board  of  directors  had  never  declared 
his  plans  the  most  meritorious  of  all.  The  plaintiff, 
being  asked,  on  the  trial  of  this  case,  this  question : 
''  Was  any  statement  made  to  you  as  to  the  reason  why 
they  desired  such  bond  or  paper  from  you? "said: 
**  Well,  I  could  not  say  openly  that  they  declared  my 
plans  to  be  the  plans  adopted  ;  they  did  not  tell  me  so." 
So  far  as  we  are  advised,  the  board  of  directors  did 
not  take  any  further  action  upon  the  other  four  plans, 
but  employed  Mr.  Legg  as  architect  and  a  Mr.  Given  as 
superintendent.  Mr,  Legg  made  new  plans  under  the 
advice  and  directions  of  the  directors,  and  the  building 
was  built  according  to  them  at  a  cost  of  six  hundred 
thousand  dollars.  The  plaintiff  offered  much  evidence 
to  the  effect  that  the  building  as  erected  is  the  same  as 
his  design  after  he  had  widened  music  hall  and  changed 
the  location  of  the  small  hall,  save  as  to  the  style  of  the 
architecture  in  the  i>rincipal  elevations;  that  in  all 
material  respects  the  building  erected  is  the  same  as  the 
one  designed  by  him.  On  the  other  hand,  the  defend- 
ant introduced  evidence  to  the  effect  that  the  building 
is  like  several  of  the  plans  put  in  competition,  and  that 
it  is  more  like  the  plans  submitted  by  Mr.  Jansen  than 
those  submitted  by  plaintiff;  that  plaintiff 's  plans  were 
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locked  op,  and  were  not  consulted  by  Mr.  Legg ;  and 
that  the  new  plans  prepared  by  Mr.  Legg  were,  in  the 
end,  approved  by  the  board  of  public  works  of  St.  Louis. 

When  the  defendant  offered  to  read  in  evidence  the 
letter  of  its  president  addressed  to  the  plaintiff  dated 
August  20, 1883,  and  before  set  out,  the  plaintiff  objected 
on  the  ground  of  irrelevancy  and  immateriality.  This  let- 
Iter  is  but  a  part  of  the  evidence  concerning  the  tender 
of  five  hundred  dollars  to  the  plaintiff.  Taken  in  connec- 
tion with  the  other  evidence  concerning  the  tender,  it  was 
both  relevant  and  material.  It  makes  proof  tending  to 
show  that  the  defendant's  directors  had  not  given,  and  at 
that  time  did  not  intend  to  give,  to  plaintiff's  plans  the 
award  of  greatest  merit  under  the  resolutions  inviting 
the  competition  between  architects ;  for,  by  the  second 
of  those  resolutions,  he  would  not  be  entitled  to  the 
five  hundred  dollars,  if  his  plans  were  declared  the 
most  meritorious  of  all.  Again,  by  the  terms  of  those 
resolutions,  the  defendant  becstme  the  owner  of  the  plans 
for  which  it  paid  the  award  of  that  amount,  and,  of 
course,  became  entitled  to  use  all  such  plans.  The 
defendant  having  a  right  to  use  the  plaintiff 's  plans, 
the  evidence  offered  by  the  plaintiff,  concerning  the  sim- 
ilarity between  his  plans  and  the  building  as  erected, 
becomes  of  little  or  no  value  to  the  plaintiff.  The  evi- 
dence to  which  the  objection  was  made  was,  therefore, 
relevant  and  material  on  the  issue  as  to  whether  the 
directors  gave  the  plaintiff's  plans  the  award  of  greatest 
merit,  and  was  properly  admitted.  It  matters  not  that 
it  has  no  particular  bearing  upon  the  issues  of  -  waiver. 

2.  The  next  and  the  most  important  question  in 
this  case  is,  does  the  evidence .  show,  as  the  plaintiff 
contends,  conclusively  that  his  plans  were,  by  defend- 
ant's  directors,  declared  the  most  meritorious  of  all 
that  were  placed  in  the  competition  ? 

There  can  be  no  fair  claim  made  that  the  directors 
made  any  such  award  prior  to  the  twentieth  of  July ; 
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but  the  plaintiff  places  much  reliance  upon  the  resolu- 
tion adopted  by  the  directors  on  that  date.  That  reso- 
lution shows  upon  its  face  that  the  selection  of  the 
plaintiff's  planS  then  made  was  conditional.  It  was 
made  upon  these  conditions :  Mrsfj  that  his  plans  be 
so  modified  as  to  suit  the  wishes  of  the  directors ; 
second^  that  the  cost  of  the  building  would  not  exceed 
four  hundred  thousand  dollars;  ihirdy  if  plaintiff's 
plans  could  not  be  made  to  suit  the  directors,  tlien  they 
were  to  be  abandoned,  and  the  other  four  come  before 
the  board  for  action.  There  is  here  no  such  an  award 
as  is  contemplated  by  the  resolutions  inviting  the 
competition.  Prom  the  last-mentioned  date  on  to  the 
eighth  of  August  the  directors  were  engaged  in  consider- 
ing plaintiff's  modified  plans  and  amended  specifica- 
tions, and  in  negotiating  with  him  for  security  as  to  the 
cost  of  the  structure.  The  resolution  of  the  eighth  of 
August  does  declare  that  the  plaintiff's  plans  "be 
selected  as  the  best  plans  and  specifications  *  *  * 
and  that  he  be  selected  as  the  architect;"  but  it  goes 
on  to  say,  "to  become  so  in  fact  when  his  amended 
plans  and  specifications  submitted  to-night,  together 
with  the  contract  and  bond  under  which  this  building 
is  to  be  erected,  are  presented  to  and  approved  by  this 
board." 

The  contract  mentioned  in  this  resolution  has  refer- 
ence to  the  contract  then  under  negotiation,  but  not  yet 
consummated,  looking  to  the  appointment  of  plaintiff 
as  architect  and  superintendent  in  consideration  that  he 
gave  security  to  be  approved  by  the  board  that  the 
building,  erected  in  strict  accordance  with  his  plans, 
would  cost  not  exceeding  a  designated  amount.  This 
resolution  makes  no  present  award  of  greatest  merit  to 
plaintiff.  He  is  to  become  the  architect  of  the  building 
only  when  his  amended  plans  and  specifications  and 
the  contract  and  bond  are  presented  to  and  approved 
by  the  board  of  directors.     Here,  again,  there  is  no  final 
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award  of  greatest  merit.  This  is  too  plain  to  admit  of 
a  contrary  argument. 

The  letter  of  the  defendant's  secretary,  addressed 
to  the  board  of  public  works  of  St.  Louis,  if  taken  by 
itself,  would  indicate  that  plans  had  been  selected,  and 
the  plans  to  which  he  refers  in  this  communication 
must  have  been  those  prepared  by  the  plaintiff.  But 
that  letter  must  be  read  in  the  light  of  the  resolution 
passed  by  the  board  of  directors,  and  when  this  is  done 
there  is  still  nothing  more  than  a  conditional,  and  not 
a  final,  selection  of  the  plaintiff's  plans. 

At  this  point  we  may  look  to  the  resolutions  of  the 
nineteenth  of  April  inviting  the  competition,  and  deter- 
mine their  scope  and  meaning;  for  it  is  on  them 
that  plaintiff  founds  his  cause  of  action.  By  their 
terms  it  became  the  duty  of  the  defendant's  directors, 
after  having  determined  what  plans  were  entitled  to  the 
award  of  five  hundred  dollars  each,  to  select  the  set 
deemed  to  be  the  most  meritorious  of  all.  The  author 
of  this  set  became  entitled  to  be  employed  as  archit^ect 
and  superintendent  at  the  specified  compensation.  The 
resolutions  limit  the  cost  of  the  building  to  four  hundred 
thousand  dollars ;  and,  in  making  the  award  of  greatest 
merit,  it  was  the  duty  of  the  directors  to  consider  the 
cost  as  well  as  the  appearance,  convenience  and  dura- 
bility of  each  proposed  structure.  The  directors  were 
the  judges  of  all  of  these  matters,  the  one  as  much  as 
the  other.  The  plans  of  greatest  merit  having  been 
selected  and  the  final  award  thus  ascertained,  the  direc- 
tors could  make  such  changes  as  they  saw  fit  and 
proper.  But  the  plans  should  have  been  considered  for 
the  final  award  as  they  were  presented,  and  that,  too, 
without  calling  upon  any  architect  to  give  security  as 
to  the  cost  of  the  structure.  All  this  was  due  to  the 
other  architects  who  placed  their  plans  in  the  competi- 
tion. The  fact  that  the  directors  deviated  from  the 
line  of  their  duty  cannot  aid  the  plaintiff  in  this  suit, 
even  if  we  lay  aside  the  fact  that  plaintiff  was  himself  a 
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party  to  that  deviation.  He  founds  his  action  on  the 
allegation  that  the  directors  did  give  to  his  plans  the 
award  of  greatest  merit,  and  that,  too,  under  and  in 
accordance  with  the  resolutions  inviting  the  competi- 
tion. He  does  not  make  out  a  case  by  showing  that 
the  directors  deemed  his  plans  the  best,  provided  he 
gave  security  as  to  the  cost  of  the  building  and  modified 
them  to  suit  the  motions  of  the  directors. 

The  resolutions  of  the  twentieth  of  July  and  eighth 
of  August  do  not  show  that  an  award  of  greatest  merit 
was  made  to  the  plaintiff's  plans  under  the  provisions 
of  the  resolutions  inviting  the  competition.  They  show 
affirmatively  that  no  final  award  was  made,  either  under 
those  resolutions  or  on  the  basis  of  the  new  proposed 
contract  calling  for  security  as  to  the  cost  of  the  build- 
ing. The  other  evidence  showing  a  similarity  between 
the  building  and  the  plaintiff's  design,  standing  alone, 
would  be  of  some  value  to  the  plaintiff ;  but  it  is  much 
weakened,  if  not  wholly  overcome,  by  the  other  evi- 
dence showing  a  similarity  between  the  building  and 
several  of  the  designs  placed  in  competition.  But  the 
similarity  between  the  building  and  plaintiff's  design 
ceases  to  be  of  any  value  in  the  light  of  the  fact  that 
defendant  tendered  him  the  five  hundred  dollars,  and 
thereby  became  the  owner  of  and  entitled  to  use  his 
plans.  The  defendant,  it  is  true,  did  not  tender  the 
money,  only  its  check  upon  the  bank  with  which  it 
transacted  business.  The  tender  here  was  made  by 
check,  once  by  the  assistant  secretary,  and  again  by  the 
letter  of  the  president  of  the  defendant  association, 
which  was  dated  the  twentieth  of  August.  The  plain- 
tiff refused  to  receive  the  money,  not  because  it  was 
tendered  by  way  of  a  check,  but  because  he  claimed 
the  appointment  of  architect  and  superintendent.  By 
declining  to  accept  the  award  of  five  hundred  dollars, 
the  plaintiff  waived  the  production  of  the  money. 
Berthold  v,  ReyburUy  37  Mo.  595 ;  Whelan  v.  Reilly^ 
61  Mo.  568. 
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The  plaintiff,  as  we  have  said,  bases  his  cause  of 
action  upon  the  resolutions  of  the  nineteenth  of  April, 
and  alleges  that  defendant's  directors  gave  to  his  plans, 
the  award  of  greatest  merit  under  the  terms  thereof. 
This  allegation  he  has  failed  to  sustain  by  his  proof. 
Indeed,  the  proof,  instead  of  establishing  the  averment, 
shows  beyond  doubt  that  no  such  an  award  was  ever 
made  to  his  plans.  It  follows  that  this  action  must 
also  fail. 

3.  The  next  question  is,  whether  there  is  any  evi- 
dence to  support  the  defense  of  waiver  and  abandonment. 

The  proposition  made  by  the  plaintiflf,  and  consid- 
ered by  defendant,  introduced  at  least  two  new  elements 
into  the  award.  The  resolutions  inviting  the  competi- 
tion do  not  require  any  architect  to  give  security  as  to 
the  cost  of  the  structure,  nor  do  they  require  the  build- 
ing to  be  erected  in  entire  conformity  to  the  plans 
awarded  the  greatest  merit.  The  proposed  contract 
between  the  plaintiff  and  defendant  contemplated  both 
of  these  new  elements.  It  is  surprising  that  such  an 
offer  should  have  been  made  by  plaintiff  or  considered 
by  the  defendant ;  for  if  accepted  it  placed  plaintiff  in 
a  position  where  his  interests  would  be  at  war  with  his 
duty  as  superintendent.  Had  the  proposed  agreement 
been  consummated,  the  plaintiff  would  have  received 
the  appointment  of  architect  and  superintendent,  not 
by  virtue  of  an  award  under  the  resolutions  of  nine- 
teenth of  April,  but,  in  part  at  least,  because  of  the 
new  contract,  and  there  would  have .  been,  to  a  certain 
extent,  an  abandonment  of  the  terms  of  those  resolu- 
tions. The  parties  may,  however,  have  carried  on  these 
negotiations,  intending  all  the  while  to  return  to  the 
resolutions,  if  the  new  agreement  should  not  be  con- 
sumpaated.  The  proposed  bond  and  contract  and  the 
negotiations  in  respect  thereto  do  not,  as  a  matter  of 
law,  as  is  urged  by  defendant,  amount  to  an  abandon- 
ment of  the  resolutions.  That  question  is  one  of  fact 
and  not  of  law  in  this  case. 
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The  cost  of  the  building  was  limited  to  four  hundred 
thousand  dollars  by  the  resolutions  of  the  nineteenth  of 
April.  There  is  much  evidence  tending  to  show  that 
the  directors  and  the  experts  employed  by  them  were 
of  the  opinion  that  the  building  could  not  be  con- 
structed of  suitable  material  and  workmanship  under 
the  plaintiff's  plans  for  that  amount,  and  that  plaintiff 
knew  he  would  not  receive  the  award  of  greatest  merit 
unless  he  gave  the  proposed  guaranty.  The  negotia- 
tions concerning  a  new  contract  were  carried  on  for  a 
long  time,  without  any  expressed  determination  to 
return  to  those  resolutions.  The  evidence,  as  a  whole, 
tends  to  show  that  the  plaintiff  and  defendant  either 
lost  sight  of  them,  or  intended  to  lay  them  aside  for  all 
time  to  come.  It  is  true  the  plaintiff  had  no  right  to 
insist  upon  being  appointed  architect  until  he  received 
the  award  of  greatest  merit ;  but  his  plans  were  before 
the  directors  for  their  consideration  in  making  the 
award,  and  he  had  the  right  to  waive  the  making  of  an 
award  under  and  in  pursuance  of  those  resolutions  if  he 
saw  fit  so  to  do.  It  is  our  opinion  there  is  evidence 
tending  to  support  the  defense  of  waiver  and  abandon- 
ment. But  it  is  unnecessary  to  pursue  this  question, 
or  to  enter  into  an  examination  of  the  various  objec- 
tions made  to  the  instructions.  The  plaintiff  failed  to 
make  out  a  case,  and  the  judgment  is  for  the  right 
party  and  should  not  be  disturbed.  Noble  «.  Blount^ 
77  Mo  235.  Judgment  affirmed.  Babolay,  J.,  not 
101  5to  Bitting ;  the  other  judges  concur. 

107  ffi  *  •    o 
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132  C16  Gwin  et  al..  Appellants,  v.  Smubr  et  al. 

132    629  1       jrsr  7 

1.  Speciflc  Ferforman6e :  MARRncp  woman.  Specific  perfonnance 
of  a  contract  for  sale  of  land  not  her  separate  estate  cannot  be 
enforced  against  a  married  woman. 

2.     :  husband's  interest  in  wife's  land.    Nor  can  a  decree, 

therefore,  be  rendered  against  her  husband  as  to  his  interest  in  the 
land,  although  he  was  a  party  to  the  contract  to  convey. 
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8.  :  KQIHTABLE  LIEN.  Nor  ill  8uch  suit  would  there  be  an  equi- 
table lien  in  favor  of  the  plaintiffs- for  money  paid  on  the  contract 
by  them  to  the  husband,  it  not  appearing  he  was  the  wife's  agent. 

4.  Action  for  Money  Had  and  Beceived.  Such  cash  payment 
might,  however,  be  recovered  in  an  action  for  money  had  and 
received' 

Appeal  from  Jackson  Circuit  Court. — Hon.  T.  A.  Gill, 

Judge. 

Affirmed. 

E.  A.  Andrews  for  appellants. 

W.  H.  Chiles  for  respondents. 

( 1 )  The  land  in  controversy  was  not  the  separate 
property  of  Mrs.  Adeline  Smurr,  and  her  contract  with 
Gwin  and  Daugherty,  being  merely  an  executory  one, 
was  and  is  utterly  void  and  cannot  be  enforced.  Huff 
t).  PricCy  60  Mo.  264 ;  Shroyer  v.  NicTcell,  65  Mo.  264 ; 
Hall  V.  Calla/ianj  66  Mo:  316 ;  Wilcox  v.  Todd,  64  Mo. 
388 ;  Atkinson  v.  Henry,  80  Mo.  161 ;  Alexander  v. 
Lydick,  80  Mo.  341 ;  Mueller  v.  Kaessmann,  84  Mo.  318. 

(2)  The  contract  with  Gwin  and  Daugherty,  which 
provided  that,  if  any  payment  should  not  be  made 
according  to  its  terms,  the  contract  should  be  avoided 
and  the  payments  already  made  should  be  forfeited  as 
damages,  and  that  in  construing  the  contract  time 
should  be  an  essential,  is  such  a  one  as  will  be  held  to 
its  termi^  by  the  courts,  although  forfeitures  are  not 
favored.  If  parties  make  such  contracts  they  must 
take  the  consequences,  and  there  is  not  a  particle  of  evi- 
dence that  the  failure  to  make  the  payment  of  December 
16  was  brought  about  by  Mrs.  Smurr.  Estel  v.  Hail- 
road,    66  Mo.  282;  Orr  v.   Zimmerman,  63  Mo.   72. 

(3)  There  is  not  a  particle  of  evidence  of  any  fraud 
in  this  case. 
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Sherwood,  J. — Plaintiffs  ask  for  the  specific  per- 
formance of  an  alleged  contract  for  the  conveyance  of 
land  held  by  the  wife  in  fee ;  for  the  cancellation  of  a 
deed  of  the  same  land  subsequently  made  to  other 
parties ;  for  fifty  thousand  dollars'  damages  against 
John  Smurr,  the  husband,  for  failure  to  perform  the 
agreement,  and  for  all  other  relief,  etc. 

I.  The  title  of  the  wife  was  under  the  married 
woman's  act  (  Revised  Statutes,  1879,  sec.  3295),  having 
been  derived  after  1866,  and  there  being  no  words 
employed  either  in  her  father's  will,  or  in  the  decree  of 
partition,  which  created  in  her  an  equitable  separate 
estate. 

In  consequence  of  which,  her  executory  contract  to 
convey  the  land,  though  executed  and  acknowledged 
jointly  with  her  husband,  was  wholly  worthless  ;  as  a 
court  of  equity  would  not  compel  specific  performance 
of  such  an  instrument.  State  v,  Clay^  100  Mo.  571. 
The  only  way  the  land  of  the  wife  held  by  the  tenure 
of  the  act  aforesaid  can  be  charged,  affected  or  con- 
veyed is  by  the  joint  deed  of  the  husband  and  wife. 
Craig  v.  Van  Behher,  100  Mo.  584,  and  cas.  cit.  The 
court  did  right,  therefore,  in  dismissing  the  petition 
when  the  above  facts  appeared  in  evidence  ;  because  in  . 
contemplation  of  law  there  was  no  contract  in  existence 
on  which  to  base  a  decree  for  specific  performance. 

But  it  seems  to  be  thought  that  a  decree  should 
have  gone  against  the  husband  ^^  as  to  Ms  right,  title 
and  interest  in  the  land."  He  had  no  separable  inter- 
est in  the  land,  as  shown  by  all  decisions  based  upon 
the  statute  in  question.  Nor  was  there  any  equitable 
lien  on  the  land  for  the  five  hundred  dollars  paid  the 
husband.  He  was  not  her  agent,  nor  could  his  acts 
bind  her.  Wilcox  v.  Todd,  64  Mo.  388 ;  Hall  v.  CaHa- 
Tian,  66  Mo.  316;  Mueller  v.  Kaessmann^SAMo,  318. 
and  cas.  cit. 
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It  is  claimed,  however,  in  this  court,  though 
the  point  was  not  made  in  the  court  below,  even  in  the 
motion  for  a  new  trial,  that  at  any  rate  the  plain- 
tiffs ought  to  have  been  permitted  to  recover  the  five 
hundred  dollars  just  mentioned.  Possibly  this  might 
have  been  done  had  it  been  insisted  on  in  the  lower 
court ;  but  it  is  too  late  to  raise  that  theory  of  the  case 
in  this  court  for  the  first  time. 

Plaintiffs  have,  however,  an  undoubted  right  to 
recover  this  money  in  an  action  for  money  had  and 
received,  inasmuch  as  any  supposed  forfeiture  of  that 
sum,  under  the  so-called  contract,  by  failure  to  pay  the 
second  installment  when  due,  fell  with  it,  and  because  of,* 
the  invalidity  of  the  instrument  in  which  it  was  con- 
tained. We  mention  this  last  point  in  order  that  the 
plaintiffs  may.  take  such  steps  as  they  may  be  advised. 

These  views  result  in  aflSrming  the  judgment,  and 
so  it  is  ordered.    All  concur. 


Baker  v.  Clay  et  al.^  Appellants. 

1.  Deed:  descbiftion:  notice.  A  deed  of  trust  upon  a  traot  of 
land  accurately  describing  it,  which  includes  a  tract  preyiously 
set  apart  by  the  grantor  for  a  town  by  a  plat  duly  executed  and 
recorded,  will  coj^vey  title  to  such  lots  in  the  town  as  remained 
unsold  at  the  time  of  the  execution  of  the  deed,  as  against  subse- 
quent purchasers  for  Talue  without  actual  notice. 

2.  — —  : .    The  fact  that  a  grantor  has  not  title  to  all  the 

land  which  his  deed  purports  to  convey  will  not  of  itself  invali- 
date the  description,  as  notice  to  subsequent  purchasers.  The 
deed  will  convey  such  title  as  the  grantor  actually  has  to  the 
whole  tract  described. 

8.    : .    Inaccuracy  in  a  deed  in  the  call  for  quantity  is 

unimportant  where  the  description  is  otherwise  sufficient  to  fur- 
nishHhe  means  to  readily  identify  the  property. 
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Appeal  from  Clinton  Circuit  Court — Hon.  James  M. 
Sandusky,  Judge. 

Affirmed. 

This  action  is  in  ejectment.  The  conflicting  titles 
to  the  land  in  dispute  run  back  to  Henry  B.  Baker  as 
the  common  source. 

Plaintiff  claims  under  a  deed  of  trust  of  March  24, 
1873,  by  Henry  B.  Baker,  to  the  trustees  of  the  St. 
Joseph  Building  Association  in  which  the  land  con- 
veyed is  thus  described,  viz.:  '*The  west  half  of  the 
northwest  quarter  of  section  36 ;  the  west  half  of  the 
southwest  quarter  of  section  36 ;  the  east  half  of 
the  southeast  quarter  of  section  35,  except  forty  acres 
off  the  south  side  of  the  two  last-named  tracts ;  also 
except  two  acres  deeded  to  J.  S.  Baker  on  the  west  side 
of  the  town  of  Grayson,  all  in  township  65,  of  range  33, 
containing  in  the  aggregate  one  hundred  and  fifty-eight 
acres  upon  which  this  deed  of  trust  was  given.'' 

This  deed  was  duly  acknowledged  and  recorded  the 
day  of  its  date.  It  was  given  to  secure  a  note  of  fifteen 
hundred  dollars.  Plaintiff  derives  title  regularly  from 
a  sale  made  thereunder  after  default  of  payment  of  the 
note. 

Defendant's  title  depends  on  a  sale  on  executions 
against  Henry  B.  Baker,  under  judgments  rendered 
December  6,  1873. 

It  appeared  in  evidence  that  before  making  the 
deed  of  trust  Henry  B.  Baker  ( in  1871 )  laid  out  and 
platted  the  town  of  Grayson,  and  duly  acknowledged 
and  filed  the  plat  of  record.  It  included  forty  acres 
near  the  center  of  sections  35  and  36  in  township  55, 
range  33  ( described  by  metes  and  bounds ),  and  was  in 
usual  form,  dedicating  the  streets  and  alleys  indicated 
thereon  to  public  use.  The  trial  court  found  for  plain- 
tiff, and  entered  judgment  for  the  land  and  nominal 
damages.  Defendant  appealed.  The  other  facts  appear 
in  the  opinion. 


Digitized  by 


Google 


VOL.  101,  OCTOBER  TERM,  1890.  655 

Baket  v.  Clay. 

Thos,  p.  Turney  for  appellants. 

( 1 )  A  purchaser  at  a  sheriff 's  sale  is  a  purchaser 
within  the  meaning  of  the  recording  acts.  Maupin  v. 
Emmons,  47  Mo.  306,  and  cases  cited.  (2)  Where 
land  is  conveyed  by  an  erroneous  description  thereof, 
and  is  afterwards  sold  on  execution  under  a  proper 
description  as  the  land  of  the  grantor,  the  party  acquir- 
ing title  at  the  sheriff's  sale  will  be  protected  and 
treated  as  an  innocent  purchaser,  if  he  had  no  actual 
notice  of  the  first  conveyance.  Ealloway  v.  Platner^ 
89  Am.  Dec.  617 ;  C  hamherlain  v.  Bell,  68  Am.  Dec. 
260;  Cass  County  v.  Oldham^  75  Mo.  60;  Gateioood 
V.  House,  65  Mo.  663 ;  Lally  v,  Holland,  1  Swan. 
(Tenn.)  396.  (3)  When  the  plat  was  filed  and  recorded 
the  land  changed  its  character,  and  could  only  be 
correctly  described  by  lots  and  blocks.  A  descrip- 
tion '*  appropriate  to  its  original  state  *  *  *  was 
no  description  at  all  of  the  existing  lots,*'  after  the 
filing  and  record  of  the  plat.  Henry  v. -Mitchell,  32 
Mo.  512-619 ;  Ecans  v.  Ashley,  8  Mo.  185.  A  sale  of 
the  land  under  execution  by  its  original  description, 
there  being  no  evidence  identifying  the  land  other  than 
that  afforded  by  the  record,  would  be  void.  Authori- 
ties, supra,  ( 4 )  ''  The  obligation  of  giving  the  notice 
rests  on  the  party  holding  the  title.  If  he  fails  in  his 
duty  he  must  suffer  the  consequences.  If  his  duty  is 
but  imperfectly  performed  he  cannot  claim  all  the 
advantages,  and  lay  the  fault  at  the  door  of  an  innocent 
purchaser."  Terrell  v.  Andrew  County,  44  Mo.  312; 
Peters  v.  Ham,  62  Iowa,  656.  In  this  case  the  fault  is 
participated  in  by  both  the  grantor  and  grantee  in  the 
deed  of  trust,  and  was  known  to  the  purchaser  at  the 
trustee's  sale.  ''  The  evident  design  of  the  registration 
act  wa9  by  establishing  a  notice  equally  accessible  to 
all,  to  protect  subsequent,  bona  fide  purchases.  The 
•  doctrine  of  constructive  notice,  under  registration  laws, 
has  always  been  regarded  as  a  harsh  necessity,  and  the 
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statutes  which  creatie  it  have  always  been  subjected  to 
the  most  rigid  construction."  Chamberlain  v.  Bell,  68 
Am.  Dec.  260  ;  Foster  v,  Brashears,  55  Mo.  22. 

James  M,  Riley,  Roland  Hughes  and  Thos.  J, 
Porter  for  respondent. 

( 1 )  The  deed  of  trust  from  Henry  B.  Baker  and 
wife  to  William  E.  Hosea  and  Finnis  S.  McLean, 
trustees  for  the  St.  Joseph  Building  Association,  con- 
tained a  correct,  pertinent  and  apt  description  of  the 
premises  sued  for ;  the  description  being  by  the  legal 
subdivisions  of  the  government  surveys,  and  was  suffi- 
cient to  convey  the  title.  Rector  p.  Hartt,  8  Mo.  448  ; 
Lisa  V,  Lindelly  21  Mo.  127 ;  Cornwell  v.  Thurston,  59 
Mo.  156;  Brown  v.  Walker,  11  Mo.  App.  226;  Orr  v. 
How,  65  Mo.  ^28 ;  Tethrow  v.  Anderson,  63  Mo.  96  ; 
Hammond  V.  Johnson,  93  Mo.  214.  (2)  The  convey- 
ance by  the  trustees  to  Isaac  Baker,  under  the  power 
in  the  trust  deed,  conveyed  the  land  sued  for  to  Isaac 
Baker.  The  record  of  the  deed  of  trust  was  notice  to 
defendants  of  the  title  of  trustees,  under  deed  of  trust. 
Tydings  ?).  Pitcher,  82  Mo.  379 ;  Oatewood  v.  House, 
65  Mo.  663 ;  Digman  v.  McCullum,  47  Mo.  372. 

Barclay,  J. — It  is  conceded  that  plaintiff's  title 
must  prevail  if  the  description  in  the  deed  of  trust  is 
good  and  sufficient  in  the  circumstances  to  impart 
notice  to  subsequent  innocent  purchasers. 

No  question  is  made  as  to  its  proper  acknowledg- 
ment or  timely  record.  The  attack  upon  it  goes  on  the 
theory  that  the  subject-matter  of  the  conveyance  is 
insufficiently  described. 

The  form  of  the  description  follows  the  well-known 
subdivisions  of  the  congressional  surveys  mentioned. 
Some  two  hundred  and  forty  superficial  acres  are 
embraced  within  it.  The  grantor  had  previously  set 
apart  a  portion  ( amounting  to  forty  acres )  of  the  land 
as  the  town  of  Grayson  by  a  duly  recorded  plat.    He 
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had  conveyed  a  number  of  town  lots  and  the  '*  right  of 
way"  (one  hundred  feet  wide)  for  a  steam  railroad 
through  the  town,  by  deeds  duly  recorded.  Now 
defendants  assert  that  in  this  state  of  facts  the  descrip- 
tion in  the  deed  of  trust  cannot  be  taken  to  pass  title  to 
the  unsold  town  lots  as  against  a  subsequent  purchaser 
of  the  latter  having  no  actual  notice  of  it. 

It  is  not  suggested  that  the  description  is  vague  or 
indefinite  on  its  face ;  but  the  claim  appears  to  be  that 
it  is  necessarily  uncertain  and  indefinite  in  its  operation 
and  effect  and  hence  void  as  to  defendants. 

In  this  connection  defendant's  counsel  in  his  brief 
declares :  "  That  an  expert  by  a  careful  examination  of 
every  subsequent  conveyance  made  by  Baker,  and  a 
comparison  of  each  conveyance  with  the  town  plat 
might  have  discovered  that  the  square  piece  of  land^ 
platted  as  the  town  of  Grayson,  was  included  in  the 
two  hundred  and  forty  acres  of  land  described  by  legal 
subdivisions,  in  the  deed  made  by  Baker  on  the  twenty- 
fourth  day  of  March,  1873,  is  not  denied." 

The  fact  that  Henry  B.  Baker  did  not  have  title  to 
all  the  land,  which  the  deed  of  trust  purported  to  con- 
vey, would  not  of  itself  invalidate  the  description,  as 
notice  to  subsequent  purchasers.  The  deed  would 
transfer  such  title  as  he  actually  had  to  the  whole 
tract.  It  would  merely  be  inoperative,  by  reason  of 
the  fact  mentioned,  to  convey  such  parts  of  the  land 
as  he  did  not  own.  This  would  not  be  because  of  any 
defect  in  the  description  itself  but  on  account  of  defects 
in  the  grantor's  title  to  the  land  described. 

On  this  branch  of  the  case  we  entirely  agree  with 
the  views  expressed  in  the  lucid  opinion  delivered  by 
Judge  Sandusky  at  the  trial.  "A  person  desiring  to 
purchase  the  lots  in  controversy  would  find  from  the 
records,  without  extrinsic  aid,  that  Henry  B.  Baker 
platted  a  certain  forty  acres  of  land,  described  by  metes 
and  bounds,  as  the  town  of  Grayson ;  that  he  then  sold 
certain  lots,    and  thereafter  executed  a  deed  of  trust 
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upon  a  tract  of  land,  accurately  described,  which 
included  the  forty  acres  platted,  and  which,  as  between 
the  parties,  conveyed  all  the  lots  in  the  town  of  Grayson 
not  so  sold.  Thus  the  record  alone,  by  conveyances  and 
a  plat,  each  definite  and  perfect  in  itself,  determines 
and  identifies  the  lots  incumbered  by  the  deed  of  trust. 
The  deed  being  good  between  the  parties,  the  fact  that 
you  are  compelled  by  indirection  to  arrive  at  the  lots 
actually  conveyed  and  incumbered  is  not  a  valid  objec- 
tion as  long  as  the  record  itself  by  conveyances,  perfect 
and  definite  in  themselves,  ascertains  and  determines  the 
lots  conveyed." 

We  may  add  that  any  inaccuracy  thefe  may  be  in 
the  call  for  quantity  is  unimportant,  since  the  descrip- 
tion is,  as  we  regard  it,  otherwise  sufficient  to  furnish 
the  means  to  readily  identify  the  property.  It  is  an 
accepted  rule  of  construction  that  metes  and  bounds  in 
a  description  control  a  call  therein  for  acreage.  Camp- 
hell  V.  Johnson,  44  Mo.  247 ;  Ware  v.  Johnson,  66  Mo. 
662.  Indeed,  in  the  present  case  the  inconsistency 
between  the  amount  of  acres  said  to  be  conveyed  and 
the  more  particular  description  of  the  tract  is  rather 
informative  of  the  actual  effect  of  the  conveyance 
(which  was  to  transfer  a  valid  title  to  less  than. the 
entire  tract  described )  than  a  defect  in  it. 

The  decision  of  the  leading  point  of  controversy,  as 
above  indicated,  renders  it  unnecessary  to  consider  some 
of  the  other  questions  discussed  by  counsel,  and  leads  to 
an  affirmance  of  the  judgment;  all  the  judges  con- 
curring. 


Third  National  Bank  v.  Owen  et  al,^  Appellants. 

1.  Sureties:  bank  tblleb's  bond:  pleading.  In  an  action  by  a 
bank  on  a  bond  conditioned  that  the  principal  should  faithfully 
account  to  the  bank  for  all  moneys  that  should  come  into  his 
hands  as  receiving  teller,  the  sureties  by  their  answer  set  up  as  a 
defense  that  the  principal  was  permitted  to  perform  the  duties  of 
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other  officers  of  the  bank,  and  to  discharge  the  duties  of  his  office 
in  an  irregular  way,  and  to  engage  in  business  outside  of  the  bank, 
contrary  to  its  by-laws.  Held  that  these  allegations  failing  to 
show  that  anything  was  dojiie  or  left  undone  by  the  bank  or  its 
officers  which  impaired  the  power  of  the  teller  to  honestly 
account  to  the  bank  for  money  and  effects  received  by  him  as 
'  receiving  teller  were  properly  stricken  out. 

5.  :  : .  The  answer  averred  that  when  the  sure- 
ties executed  the  bond  the  principal  was  in  the  bank's  service  as 
receiving  teller,  and  that  the  bank  held  him  out  to  the  sureties  as 
a  faithful  officer  when,  in  fact,  he  was  then  in  default  to  the  bank, 
which  fact  was  known  to  the  bank,  but  was  fraudulently  con- 
cealed from  the  sureties  in  order  to  induce  them  to  execute  the 
bond ;  held  that  these  allegations  constituted  a  good  defense,  and 
were  improperly  stricken  out  on  plaintiff's  motion,  and  this, 
although  the  evidential  facts  set  up  in  the  answer  were  insufficient 
to  show  that  the  bank  knew  of  such  embezzlement. 

8.     :  :  .    It  was  not  necessary  that  such  plea  set 

out  the  means  by  which  plaintiff  acquired   knowledge  of   the 
receiving  teller's  dishonesty. 

4.  Practice :  befubencb.  Where  the  examination  of  a-  long  and 
difficult  account  is  involved  in  a  case,  the  court^may  direct  a  com- 
pulsory reference  under  Revised  Statutes,  1879,  section  3606. 

6.  Evidence :  presumption  as  to  action  op  teial  court.  A  trial 
court  will  be  presumed  to  have  correctly  overruled  exceptions  to 
a  referee's  report  touching  the  admission  in  evidence  of  a  deposi- 
tion, in  the  absence  of  any  reason  assigned  or  apparent  of  record 
for  its  exclusion. 

6.  Evidence:  witness  refreshing  memory  by  books.  It  is  not 
error  to  allow  a  witness  to  refresh  his  memory  by  an  examination 
of  entries  in  books  and  an  inspection  of  the  stubs  of  checks  made 
in  the  usual  course  of  the  business  in  which  the  witness  was 
engaged  and  with  the  conduct  of  which  he  was  familiar  and  which 
had  been  examined  by  him,  after  they  were  made  and  before  he 
testified,  and  found  to  be  correct. 

7.  Practice  in  Supreme  Court :  reversing  judgment  specially. 
The  judgment  in  this  case  which  was  on  a  referee's  report  reversed 
because  of  error  in  striking  out  defendant's  plea  of  fraud,  and 
cause  remanded  with  ^  directions  to  try  that  issue  alone,  and  that 
if  plaintiff  prevail  thereon  judgment  be  entered  on  the  referee's 
report ;  otherwise  the  judgment  to  be  for  defendants. 


Appeal  from   St.  Louis  City    Circuit  Court. — Hon. 
G.  W.  LuBKE,  Judge. 
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Reversed  and  remanded. 

Hitchcock^  Madill  <fe  FirtJcelnhurg  and  Valle 
Meyburn  for  appellants.  ^ 

(1)  The  court  erred  in  striking  out  from  the 
defendants'  answer  to  plaintiff's  amended  petition 
those  portions  to  which  the  plaintiff's  motion  to  strike 
out  was  addressed.  Skillet  v.  Fldcher^  2  Com.  Pleas, 
Law  Rep.  469 ;  Bank  v.  Hunt^  72  Mo.  600 ;  Oraves  v. 
Bank^  10  Bush.  23.  ( 2 )  The  court  erred  in  the  com- 
pulsory reference  of  the  case,  against  the  objections  of 
defendants,  thus  depriving  defendants  of  their  right  to 
have  the  issues  tried  by  the  jury  or  before  the  court. 
1  R.  S.,  sec.  3606,  p.  QlQ\^Camp  v.  Ingersoll,  86  N.  Y. 
433 ;  Silsmer  v.  Jiedfleldj  19  Wend.  21 ;  Bane  v,  L.  & 
L.  Co,,  21  Hun.  (28N.  Y.  Sup.  Ct.  259);  Freeman  v. 
Ins,  Co.,  13  Ab.  Pr.  124.  ( 3 )  The  referee  erred  in  the 
admission  of  testimony  offered  by  plaintiff.  First. 
The  deposition- of  Owen,  taken  at  Chester,  in  cause 
number  61,103,  was  not  admissible  in  this  case  against 
these  defendants.  Second.  The  witnesses  Owen,  Cooke 
and  Block  should  not  have  been  permitted  to  refresh 
their  memories  by  an  examination  of  the  entries  in  the 
books,  and  by  inspection  of  the  stubs  of  checks  of  Owen 
&  Co.  1  Wharton  Ev.,  sec.  522 ;  2  Phillips,  Ev.,  p.  916 ; 
1  Greenl.  Ev.,  sec.  437;  Watts  v.  Sawyer,  56  N.  H.  40; 
Ins.  Co.  V.  Weide,  14  Wall.  380 ;  Feeter  v.  Heath,  11 
Wend.  485. 

O.  A.  Madill  and  Valle  Reyturn  for  appellants. 

(1)  The  court  erred  in  striking  out  parts  of 
defendants'  answer.  Fraud,  legal  or  actual,  vitiates  all 
contracts,  and  the  contracts  of  guaranty  and  suretyship, 
of  which  good  faith  is  the  essence,  are  especially  within 
the  general  principle.  Graves  v.  Bank,  10  Bush.  (Ky.) 
23;  Baylies  Sureties,  p.  293;  Morse  on  Banks,  sec. 
21b;  Story's  Eq.  Jurisp.,  sec.  324.     The  latter  portion 
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of  the  defense  now  under  consideration  alleges  the 
knowledge  by  plaintiff  of  the  existence  of  the  defalca- 
tion prior  to  the  signing  of  the  bond  and  the  suppres- 
sion of  such  fact  from  the  sureties,  herein  defendants. 
That  the  latter  averments  herein  pleaded,  which  the 
trial  court  has  ruled  constituted  immaterial  allegations, 
embrace  a  full  and  sufficient  defense,  is  sustained  by 
authority  and  precedent  thus :  State  to  use  v.  Atherton^ 
40  Mo.  217 ;  Harrison  v.  Ins.  Co.^  8  Mo.  App.  37 ;  Fire^ 
etc.^  Co.  V.  Thompson^  68  Cal.  208;  JDinsmore  v.  Tid- 
ball,  84  Ohio  St.  411 ;  Bank  v.  Stevens,  89  Maine,  532 ; 
Sooy  V.  State,  39  N,  J.  Law,  142 ;  Wayne  v.  Bank,  63 
Pa.  St.  343 ;  1  Morse,  Banks  &  Banking  [3  Ed.]  sec.  21 ; 
Brandt,  Suretyship,  sec.  367 ;  Baylies,  Sureties,  pp.  294, 
296 ;  DeColyar,  Guaranties,  pp.  361,  372.  (2)  The  trial 
court  erred  in  depriving  defendants  of  a  jury  trial  of 
the  issues  in  the  cause  by  a  compulsory  reference. 
Father  Mathew,  etc.,  v.  Fitzwilliams,  84  Mo.  402; 
Ittner  v.  Eayposition,  97  Mo.  567 ;  Camp  v.  Iivgersoll, 
86  N.  T.  433;  Kaus  v.  Delano,  11  Abb.  (N.  S.)  29; 
Keep  V.  Keep,  58  How.  Pr.  139 ;  Clajlin  v.  Drake,  38 
Hun.  144;  Read  v.  Lozin,  31  Hun.  286;  Poor  on 
Referees,  p.  19.  (3)  There  was  error  in  permitting 
Owen  and  his  employes,  Cooke  and  Block,  to  refresh 
their  memories  by  examination  and  inspection  of  the 
entries  in  the  books,  and  the  inspection  of  the  check 
stubs  of  Owen  &  Co.,  and  then  to  testify  therefrom.  It 
is  essential  they  should  have  seen  the  paper  near  the 
time  of  the  transaction,  and  should  have  then  known 
that^t  was  correct.  1  Greenl.  Ev.,  sec.  437;  1  Wharton, 
Ev.,  sec.  522 ;  Watts  v.  Sawyer,  55  N.  H.  40 ;  Ins.  Co. 
V.  Weide,  14  WaU.  380 ;  Feeter  v.  Heath,  11  Wend.  485. 

John  H.  Overall  for  respondent 

.    (1)    The  court  properly  sustained  the  motion  to 
strike  out  parts  of  defendants'  answer.     First.    Neg- 
lect to  enforce  by-laws  of  the  bank  did  not  affect  the 
Vol.  101—36 
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liability  of  the  surety  on  the  bond.  Mintern  v.  United 
States,  106  U.  S.  437 ;  Morris  Canal  v.  Van  Vorst,  21 
N.  J.  Law  Rep.  116.  The  obligee  on  the  bond  is  not 
obliged  for  the  benefit  of  the  sureties  to  watch  the 
principal.  Bank  v.  Chetwood,  3  Halst.  1 ;  Taylor  v. 
Bank,  2  J.  J*  Marsh,  665 ;  9  North  Ara.  Law  Reg. 
(N.  S.)  866.  Second.  N.either  do  the  averments  in 
connection  with  the  by-laws  that  Owen  performed  the 
duties  of  various  other  offices  present  any  defense; 
because  the  fact  itself,  whatever  may  have  been  the 
duties  performed,  is  not  suflBcient  to  excuse  the  sureties. 
See  Shawhridge  v.  Bailroad,  14  Maryland,  360  ;  Rail- 
road V.  Goodwin,  3  Wels.  Hurl.  &  Gra.  820 ;  Ins.  Co. 
V.  Potter,  4  Mo.  App.  59  ;  Bank  v.  Auth,  87  Pa.  St.  419 ; 
Bank  v.  McOinness,  9  Mo.  App.  678.  Third.  Negli- 
gence to  examine,  however  gross,  would  not  discharge 
sureties  in  the  absence  of  actual  knowledge  of  the  fraud. 
Tapley  v.  Martin,  116  Mass.  276 ;  Bank  v.  Stevens,  39 
Maine,  632 ;  Bank  v.  Boot,  2  Metcalf,  622  ;  Wayne  v. 
Bank,  62  Penn.  St.  343  ;  Bank  v.  Brownell,  9  R.  I. 
168 ;  10  Exchequer,  523 ;  Bank  v.  Elwood,  21  N.  Y. 
88 ;  Cashman  v.  Henry,  19  Albany  Law  Jour.  29. 
Fourth.  A  bill  seeking  relief  upon  the  ground  of 
fraud  must  be  specific  in  stating  the  facts  which  consti- 
tute the  fraud.  Moore  v.  Greene,  19  How.  ( U.  S.)  69 ; 
2  Curt.  C.  C.  202;  Amhler  t.  Chouteau,  107  U.  S.  586; 
Smith  V.  Sims,  77  Mo.  274.  Even  if  it  be  admitted  that 
the  officers  of  the  bank  knew  that  Owen  was  a  defaulter 
at  the  time  the  bond  was  executed,  it  does  not  release 
defendants  simply  because  such  officers,  when  the  Hond 
was  brought  to  the  bank,  did  not  make  search  for  the 
sureties  and  inform  them  of  such  default.  Kerr  on 
Fraud  and  Mistake,  92 ;  Magee  v.  Ins.  Co.,  92  U.  S. 
93 ;  Roper  v.  Lodge,  91  111.  618 ;  Hamilton  v.  Watson, 
12  Clark  &  P.  119;  Ins.  Co.  v.  Floyd,  10  Exch.  623; 
Bank  v.  Sterns,  39  Me.  532  ;  Ba7ik  v.  Atherton,  40  Mo. 
209.  ( 2  )  It  was  not  error  in  the  trial  court  to  direct  a 
reference  of  this  case  without  the  consent  of  defendants. 
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Stock  Co.  V.  Johnston^  67  Wis.  182 ;  Briscoe  v,  Kinealy^ 
8  Mo.  App.  76;  InJioffv.  Sutton,  2  L.  R.  C.  P.  406; 
Edwards  on  v.  OarnTiart,  66  Mo.  81 ;  Fitzgerald  v. 
Haywardy  60  Mo.  516 ;  Davis  v.  Railroad^  26  Fed. 
Rep.  716 ;  Bank  v.  Bogart,  41  N.  Y.  Sup.  Ct.  292 ; 
Place  V.  Chesborough,  63  N.  Y.  815.  (3)  The  referee 
committed  no  error  in  the  admission  of  testimony 
offered.  First.  The  deposition  of  Owen,  taken  at 
Chester,  in  cause  number  61,103,  was  properly  admitted 
against  himself.  Second.  The  witnesses,  Owen,  Cooke 
and  Block  were  properly  permitted  to  refresh  their 
memories  by  an  examination  of  the  entries  made  by 
themselves  in  the  books  of  Owen  &  Co.,  or  which  they 
knew  at  the  time  to  be  correct,  and  by  inspection  of  the 
stuba  upon  which  they  had  made  memorandum  at  the 
time  of  drawing  the  checks  that  had  been  detached 
from  them. 

Brace,  J. — This  is  an  action  upon  a  bond  executed 
on  the  twentieth  of  May,  1875,  by  the  defendant  O.  E. 
Owen  as  principal,  and  by  the  defendants  Edwin  Har- 
rison, W.  H.  Block,  Charles  Green  and  Charles  P. 
Chouteau  as  sureties  in  the  sum  of  thirty  thousand  dol- 
lars, payable  to  the  plaintiff  upon  the  following  condi- 
tion: ''That,  whereas  the  above  bound  O.  E.  Owen 
has  been  by  the  board  of  directors  of  the  said  Third 
National  Bank  of  St.  Louis  appointed  receiving  teller 
of  said  bank,,  and  whereas  he,  the  said  O.  E.  Owen, 
may  from  time  to  time,  by  the  board  of  directors  of  the 
said.Third  National  Bank  of  St.  Louis,  be  continued 
and  reappointed  receiving  teller  of  said  bank. 

''Now,  if  the  said  O.  E.  Owen  shall  well,  truly  and 
faithfully  perform  the  duties  of  receiving  teller  of  said 
bank,  for  and  during  all  the  time  he  shall  hold  such 
office  as  receiving  teller  of  said  bank,  and  for  and  dur- 
ing all  the  time  that  he  may  continue  or  act  as  such 
receiving  teller  of  said  bank,  whether  under  the  present 
appointment  or  under  future  reappointments,  and  shall 
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and  will  well,  truly  and  faithfully  account  for  and 
render  over  to  said  bank  all  such  moneys,  goods,  chat- 
tels and  other  effects  and  things  as  may  come  into  his 
possession,  or  under  his  care  and  charge  while  in  the 
service  of  said  bank  as  such  receiving  teller,  either 
under  the  present  api)ointment  or  under  a  future  reap- 
pointment, and  shall  while  he  continues  in  such  service, 
either  under  the  present  appointment  or  any  future 
reappointment,  faithfully  and  to  the  best  of  his  ability 
perform  all  trusts  reposed  in  him,  and  all  duties 
devolved  on  him  by  the  law  of  the  land,  or  by  any 
by-law,  rule,  order  or  resolution  of  said  board,  now 
existing  or  hereafter  made,  enacted  or  adopted,  not 
inconsistent  with  the  laws  of  the  land,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  force.'* 

In  the  amended  petition  upon  which  the  case  was 
-tried  three  breaches  are  assigned.  The  third  was  aban- 
doned on  the  trial.  The  substantial  averments  of  the 
other  two  counts  are  as  follows  : 

''  First.  That  on  the  twentieth  of  May,  1875,  and 
on  divers  other  days  between  that  day  and  the  second 
day  of  April,  1881,  the  said  Owen  as  receiving  teller  of 
said  bank  received  on  account  of  the  plaintiff  divers 
sunis  of  money  therein  set  forth  aggregating  $93,721.58, 
which  moneys  he  fraudulently  embezzled  and  converted 
to  his  own  use  and  failed  to  account  to  plaintiff  therefor. 

''^Second.  That  on  the  twentieth  of  May,  1875, 
and  on  divers  other  days  between  that,  day  and  the 
second  day  of  April,  1881,  there  came  into  the  possession 
of  the  said  Owen,  as  receiving  teller  of  said  bank,  a  large 
amount  of  goods,  chattels,  effects  and  things,  the  prop- 
erty of  said  bank,  of  the  value  of  $19,690.17,  which  he 
fraudulently  embezzled  and  converted  to  his  own  use 
and  failed  to  account  to  plaintiff  therefor." 

The  defendant  Owen  made  default.  The  defend- 
ants, Chouteau  and  Green,  filed  a  joint  answer  and 
defendants,  Harrison  and  Block,  filed  a  joint  answer; 
these  answers  are  substantially  the  same,  so  far  as  they 
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apply  to  the  first  and  second  counts  of  the  petition.  On 
motion  of  the  plaintiflE  all  those  parts  of  said  defend- 
ants' answers  purporting  to  set  up  aflSrmative  defenses 
to  plaintiff's  cause  of  action  were  stricken  out,  leaving 
only  so  much  thereof  as  put  in  issue  the  allegations  of 
plaintiff 's  petition  by  denial.  The  portion  stricken  out 
will  ai)pear  from  the  answer  of  Chouteau  and  Green, 
which  is  as  follows,  all  of  which  was  stricken  out  except 
the  denials  in  the  first  part  thereof  included  within 
brackets : 

[  ''Now  come  the  defendants  Charles  P.  Chouteau 
and  Charles  Green,  and  for  answer  to  plaintiff's 
amended  petition,  filed  by  leave  of  court,  deny  all  lia- 
bility to  plaintiff  on  the  supposed  bond  mentioned 
therein. 

"  Defendants  deny  that  the  allegations  in  said  peti- 
tion, touching  moneys,  goods,  chattels,  effects  or  things 
of  plaintiff's  received  by  said  Owen,  as  receiving  teller, 
and  not  accounted  for  or  fraudulently  converted  to  his 
own  use,  are  true. 

'*  Defendants  deny  that  Oby  Owen,  as  receiving 
teller  of  plaintiff,  on  or  after  the  twentieth  day  of 
May,  1875,  converted  to  his  own  use,  or  embezzled,  the 
moneys,  goods,  chattels,  effects  and  things  in  plaintiff 's 
petition  enumerated,  or  any  portion  thereof,  for  which, 
or  any  portion  of  which,  these  defendants  are  liable. 

"These  defendants  are  informed  and  believe,  and 
so  aver,  that,  since  the  execution  and  delivery  of  said 
supposed  bond,  said  Owen,  while  in  the  employment  of 
plaintiff  as  receiving  teller,  has  misused  and  embezzled 
moneys  of  plaintiff  in  the  amount  from  two  to  three 
thousand  dollars ;  and  they  deny  that  said  Owen  as 
receiving  teller  has  misused  or  embezzled  any  greater 
amount  since  May  20,  1875,  and  they  aver  that  any 
sums  for  which  these  defendants  would  thus  become 
liable  were  repaid  to  plaintiff  by  said  Owen  after  the 
date  of  the  expiration  of  said  bond. 
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"And,  for  farther  defense  to  plaintiff's  cause  of 
action,  these  defendants  deny  that  said  Owen,  since  the 
execution  and  delivery  of  said  supposed  bond,  has 
misused  or  embezzled  any  moneys,  funds  or  effects  of 
plaintiff  for  which  these  defendants  are  liable  by  virtue 
of  said  supposed  bond.] 

"  These  defendants  state  that,  at  the  date  of  said 
supposed  bond,  there  were  among  other  oflScers  of  the 
plaintiff  a  cashier,  a  paying  teller  and  a  receiving  teller. 
That  by  the  by-laws  of  plaintiff  it  was  then  provided, 
among  other  things : 

'*That  the  cashier  shall  sign  checks  and  bills  of 
exchange  and  countersign  certificates  of  stock  issued  by 
the  bank.  He  shall  keep  a  regular  record  of  the  pro- 
ceedings of  the  bank,  furnish  olBBcial  extracts  therefrom, 
and  give  all  such  information  as  may  be  required  by 
the  board  or  by  any  committee.  He  shall  correspond 
as  the  organ  of  the  board  with  all  corporations  or  per- 
sons doing  business  with  the  bank  on  subjects  connected 
with  his  department.  He  shall  lay  before  every  board 
of  directors  on  their  entering  into  office  a  list  of  the 
officers  and  persons  in  the  employment  of  the  bank, 
with  their  respective  salaries,  the  names  of  their  securi- 
ties and  the  amounts  for  which  they  are  bound.  He 
shall  carefully  observe  the  conduct  of  all  persons 
employed  under  him,  and  report  to  the  board  such 
instances  of  neglect,  incapacity  or  bad  conduct  as  he 
may  discover  in  any  of  them.  He  shall  daily  examine 
the  statement  of  the  cash  accounts  of  the  bank  and 
take  charge  of  its  assets,  except  the  funds  intrusted  to 
the  tellers  for  the  daily  business  of  the  institution,  and 
such  bills  receivable  as  may  be  in  the  custody  of  the 
note  clerk.  He  shall  superintend  the  general  and  indi- 
vidual accounts  of  the  bank,  lay  before  the  directors  on 
each  board  day  a  general  statement  of  the. condition  of 
the  institution,  promptly  report  to  the  president  and 
directors  material  disagreement  of  the  amount  of  cash 
actually  on  hand  with  the  balances  called  for  by  the 
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books,  and  generally  perform  sucli  other  services  as 
may  be  required  by  the  board. 

''These  defendants  say  that,  at  the  time  of  the 
execution  and  delivery  of  said  supposed  bond,  it  was 
the  duty  of  said  receiving  teller  to  receive  the  plaintiff 's 
money  and  funds ;  but  not  to  retain  in  his  possession 
more  thereof  than  was  needed  for  transacting  the  daily 
business  of  his  said  office. 

"These  defendants  are  informed  and  believe,  and 
thereupon  aver,  that  such  daily  business  of  such  receiv- 
ing teller  of  plaintiff  never  required  that  he  should 
retain  in  his  possession,  or  have  under  his  charge,  a 
greater  amount  of  plaintiff's  money  than  two  hundred 
dollars  for  each  day. 

"  These  defendants  aver  that  said  supposed  bond 
was  executed  and  delivered  by  them  as  sureties  of  said 
Owen,  receiving  teller  of  plaintiflf,  while  said  by-laws 
were  in  force ;  and  the  duties  of  said  Owen  were  thus 
defined,  and  in  view  of  the  limited  liability  and  risk 
connected  with  such  duties,  and  not  otherwise. 

**  These  defendants  state  that  immediately  after  the 
execution  and  delivery  of  said  supposed  bonds  said 
Owen,  with  intent  to  injure  and  defraud  these  defend- 
ants, and  without  their  consent  or  knowledge,  but  with 
the  consent  and  by  the  direction  of  plaintiff,  assumed 
and  took  upon  himself,  in  addition  to  the  duties  as 
receiving  teller,  the  performance  of  duties  and  labors 
not  belonging  to  his  said  office,  but  those  appertaining 
to  the  duties  of  cashier  of  plaintiflf;  and  defendants 
aver  that  the  action  of  said  Owen  in  that  behalf  was 
fraudulently  concealed  from  them  by  plaintiff,  and  that, 
if  defendant  Owen  embezzled  or  misappropriated  any 
other  funds  of  plaintiflf  besides  the  two  to  three  thous- 
and dollars  therein  before  mentioned,  such  additional 
funds  came  to  and  were  in  his  hands  in  his  capacity, 
not  as  receiving  teller,  but  as  cashier  of  plaintiflf ;  and 
such  embezzlement  was  committed  in  his  said  capacity 
of  cashier. 
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"These  defendants  aver  that  immediately  after  the 
making  of  said  supposed  bond  said  Owen,  without 
defendants'  consent  or  knowledge,  but  with  the  consent 
and  knowledge  and  authorization  of  plaintiff,  kept  and 
retained  in  his  possession,  and  under  his  own  lock  and 
key,  all  or  nearly  all  of  j)laintiflf 's  moneys  and  funds, 
the  facts  being  concealed  by  plaintiff  from  defendants, 
which  said  funds  were  not  necessary  to  said  Owen  for 
the  performance  of  his  duties  as  receiving  teller ;  nor 
was  the  keeping  of  said  funds  and  moneys  a  part  of  his 
duty  as  receiving  teller  as  prescribed  by  plaintiff 's 
by-laws. 

*' These  defendants  aver  that  this  holding  of  plain- 
tiff's funds  in  possession  of  said  Owen,  while  acting  as 
such  receiving  teller,  was  so  continued  for  long  periods 
of  time,  and  was  such  that  said  Owen,  though  called 
receiving  teller,  was,  with  the  knowledge,  consent  and 
authorization  of  plaintiff,  made  to  perform  the  functions 
and  duties  of  cashier  of  plaintiff ;  the  duties  of  said 
cashier  being  added  to  those  of  receiving  teller  in  plain- 
tiff's  bank,  all  of  which  was  without  the  consent  or 
knowledge  of  defendants,  the  facts  being  concealed 
from  the  defendants  by  the  plaintiff. 

"These  defendants  state  that  said  Owen,  while 
acting  as  receiving  teller  of  plaintiff  in  the  time  of 
said  supposed  bond,  so  had  and  held  in  his  possession, 
with  the  knowledge,  consent  and  authorization  of 
plaintiff,  and  without  consent  or  knowledge  of  these 
defendants,  as  much  as  five  hundred  thousand  dollars 
at  one  time ;  and  held  at  all  times  after  May  20,  1875, 
very  large  amounts  of  plaintiff's  money  and  funds 
which  were  not  necessary  for  any  purpose  connected 
with  the  proper  duties  of  his  office  of  receiving  teller 
of  plaintiff ;  but  should  have  been  under  the  control  of 
the  cashier  or  other  officers  of  plaintiff ;  and  he  so  con- 
tinued to  have  under  his  control,  without  any  actual 
count  of  the  same  or  investigation  of  the  misuses  of 
same,  for  long  periods  of  time,  that  is  to  say,  from  ten 
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days  to  one  year  or  more ;  all  of  which  was  concealed 
by  plaintiflf  from  the  defendants. 

"These  defendants  aver  that  while  said  Owen, 
plaintiff's  receiving  teller,  was  thus  permitted  and 
authorized  by  plaintiflf  to  act,  after  May  20,  1875,  in 
matters  foreign  to  his  said  oflSce,  and  to  the  great 
increase  of  the  risk  and  responsibility  of  these  defend- 
ants as  his  sureties,  a  large  license  was  granted  him  by 
plaintiflf  in  respect  to  entries  on  plaintiflf 's  books, 
touching  the  disposition  of  plaintiflf 's  funds  so  held  by 
him. 

''These  defendants  state  that  when  Owen,  while 
acting  for  plaintiflf,  and  holding  and  using  its  funds  as 
above  stated,  passed  any  of  said  funds  to  plaintiflf 's 
cashier  or  paying  teller,  he,  said  Owen,  was  allowed 
and  authorized  by  plaintiflf  to  make  the  entries  that 
were  made  in  the  plaintiflf 's  books  about  such  disposi- 
tion; all  of  which  was  without  the  consent  or  knowledge 
of  defendants,  and  was  concealed  by  plaintiflfs  from 
these  defendants. 

''These  defendants  further  allege  that  on  or  ever 
since  May  20,  1875,  a  by-law  of  plaintiflf  was  in  force 
in  the  words  following :  '  No  overdraft  shall  be  allowed 
except  on  approved  security  or  without  the  consent  of 
the  board  or  of  the  daily  committee.' 

"All  these  defendants  aver  that  in  violation  of  said 
by-law  the  said  Owen,  while  receiving  teller  of  plaintiflf, 
was  permitted  to  allow,  and  did  allow,  the  payment  of 
overdrafts  upon  the  funds  of  plaintiflf  so  in  his  posses- 
sion, without  security  or  the  consent  of  said  board  or 
said  daily  committee ;  the  same  being  without  the  con- 
sent or  knowledge  of  defendants. 

"These  defendants  aver  that  immediately  after 
May  20, 1875,  said  Owen,  while  receiving  teller  of  plain- 
tiflf, was  permitted  and  authorized  by  plaintiflf,  without 
the  consent  or  knowledge  of  defendants,  to  receive  large 
amounts  of  money  for  plaintiflf  after  the  regular  hours 
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of  banking,  that  is  to  say,  fifty  or  sixty  thousand  dol- 
lars per.day,  and  at  any  time  between  three  o'clock  and 
six  or  seven  o'clock  in  the  afternoon  of  the  day,  and 
not  to  count  the  money  so  received  or  make  any  entry 
of  the  receipt  thereof  until  the  following  day  or  later ; 
that  the  suras  of  money  so  received  by  said  Owen, 
receiving  teller  of  plaintiflf,  were  not  always  entered  by 
him  on  any  book  of  plaintiflE's  on  the  next  day  after 
the  receipt,  but  were  frequently  withheld  from  such 
entry  for  such  time  as  he  chose  to  withhold  them,  the 
plaintiff  making  no  inquiry  into  his  conduct  in  that 
behalf  and  giving  no  attention  to  it  whatever;  all 
which  was  without  the  knowledge  of  defendants  and 
was  concealed  from  them  by  plaintiflf. 

"These  defendants  aver  that  directly  after  May  20, 
1875,  said  Owen,  receiving  teller  of  plaintiff,  was 
employed  by  plaintiff  in  many  duties  not  belonging  to 
the  oflSce  of  receiving  teller  nor  as  defined  by  plaintiff's' 
by-laws,  but  of  a  wholly  different  nature,  the  perform- 
ance of  which  by  him  was  not  contemplated  by 
defendants  in  making  said  supposed  bond ;  all  of  which 
he  did  assume  and  did  perform,  with  the  consent  and 
authorization  qt  plaintiff,  and  without  the  knowledge 
of  these  defendants,  the  same  being  concealed  by  plain- 
'  tiff  from  them,  and  constituting  a  change  in  the  nature 
and  duties  of  said  ofllce  of  receiving  teller. 

''These  defendants  aver  that  said  Owen,  receiving 
teller  of  plaintiff,  directly  after  May  20,  1875,  by  con- 
sent and  authorization  of  plaintiff,  and  without  consent 
or  knowledge  of  defendants,  did  assume  to  perform,  and 
did  perform,  for  plaintiff,  then  and  continuously  after- 
wards, duties  belonging  to  the  oflBce  of  paying  teller, 
cashier,  general  bookkeeper,  individual  bookkeeper, 
foreign  bookkeeper  and  note  clerk;  and  did  also  act 
for  and  represent  plaintiff  in  its  business  of  exchange 
and  clearing  house  transactions,  and  did  receive  and 
open  plaintiff's  mail,  and  in  fact  did  have  control  and 
management    to    a    great  extent  of   plaintiff's  bank 
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and  its  entire  business  without  check  or  limit,  and  also 
without  accountability  to  plaintiff  or  any  one ;  the  same  . 
being  concealed  by  plaintiff  from  these  defendants  ;  the 
same  constituting  a  radical  change  of  duties  of  said 
oflSce  of  receiving  teller,  as  the  same  is  known  to  the 
law  and  also  as  defined  by  plaintiff's  by-laws,  and  as 
contemplated  by  said  supposed  bonds. 

*' These  defendants  are  informed  and  believfe,  and 
thereupon  aver,  that  the  manifold  employments,  duties 
and  responsibilities  in  which  said  Owen,  receiving  teller 
of  plaintiff,  was  so  engaged,  by  the  act  of  plaintiff,  and 
without  the  consent  and  knowledge  of  defendants,  were 
imposed  upon  him,  because  the  plaintiff  did  not  and 
would  not  provide  the  requisite  amount  of  clerk-hire 
and  labor  to  conduct  properly  and  safely  the  business 
of  plaintiff's  bank. 

"These  defendants  aver  that  they  became  sureties 
of  said  Owen  only  as  receiving  teller  of  plaintiff,  and 
undertook  for  him  that  he  should  perform  the  duties  of 
such  receiving  teller,  according  to  the  by-laws  of  plain- 
tiff, and  did  not  bind  themselves  for  said  Owen  a 
moment  longer  than  he  was  confined  to  the  proper 
duties  and  labors  of  his  said  office  of  receiving  teller, 
as  the  same  are  known  to  the  law,  also  as  defined  by 
plaintiff's  by-laws  as  aforesaid. 

''  These  defendants  aver  that,  by  the  action  of  the 
plaintiff  as  hereinbefore  set  forth  in  this  answer,  said 
Owen  was  prevented  from  performing  the  proper  duties 
and  labors  of  his  office  of  receiving  teller  ;  that  plain- 
tiff by  such  an  action  on  its  part  lifted  said  Owen  out 
of  his  proper  place  and  duties  of  his  said  office  of 
receiving  teller,  and  thrust  upon  him  as  receiving  teller 
duties  and  labors  wholly  different  and  foreign  thereto  ; 
that  such  action  of  plaintiff  brought  said  Owen  into 
intimate  acquaintance  more  or  less  with  every  officer, 
clerk  and  employe  of  the  plaintiff's  bank,  and  gave 
him,  said  Owen,  an  improper  influence  and  control  of 
the  business  thereof,  and  furnished  him  opportunity, 
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and  put  him  under  temptation,  to  appropriate  to  his  own 
use  plaintiff's  funds  in  his  charge  as  receiving  teller, 
which  funds  could  not  have  been  so  appropriated  to  his 
own  use  but  for  the  duties  other  than  those  of  receiving 
teller  imposed  upon  him  by  plaintiflf,  and  the  plaintiff 
thus  provided  said  Owen  with  the  means  of  perpetrat- 
ing'and  concealing  such  misappropriations  ;  all  of  which 
was  without  consent  or  knowledge  of  these  defendants, 
and  was  concealed  by  plaintiflf  from  defendants,  and 
was  done  by  a  change  of  the  nature  of  his  oflBce  of 
receiving  teller  to  the  great  increase  of  the  risk  of  these 
defendants  as  his  sureties;  and  defendants  allege 
that  the  embezzlements  and  abstractions  of  plaintiflf 's 
funds  and  moneys,  if  any  were  made  by  said  Owen  as 
receiving  teller,  his  failure,  if  any,  to  account  as  receiv- 
ing teller  for  the  money  and  property  of  plaintiff,  and 
his  failure,  if  any,  to  perform  the  trusts  imposed  upon 
him  as  receiving  teller,  were  all  superinduced,  brought 
about  and  made  possible  solely  by  the  imposition  upon 
him  by  plaintiff  of  the  additional  duties  as  aforesaid. 

"  Defendants  aver  that,  while  said  Owen  was  acting 
by  the  permission  and  authorization  of  plaintiff  as  in 
this  answer  set  forth,  the  plaintiff,  in  utter  disregard  of 
the  rights  of  these  defendants,  and  with  intent  to 
defraud  these  defendants,  concealed  all  the  facts  from 
them,  and  reposed  in  said  Owen  a  blind  trust  and  con- 
fidence, never  investigating  his  conduct,  never  looking  to 
see  that  he  made  proper  and  timely  entries  on  his 
books  ;  never,  or  rarely,  counting  his  cash,  and  never 
providing  means  for  detecting  any  abuses  in  which  he 
might  indulge. 

''  [  And  for  a  second  defense  these  defendants  aver 
that  it  was,  and  is,  provided  by  plaintiff's  charter  and 
the  acts  of  congress  creating  plaintiff,  that  it  shall  make 
to  the  comptroller  of  currency  not  less  than  five  reports 
during  each  year,  according  to  the  form  prescribed  by 
him,  verified  by  the  oath  of  affirmation  of  the  plain- 
tiff's president  or  cashier,  and  attested  by  at  least  three 
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directors  of  plaintiff ;  each  report  to  show  in  detail  and 
under  appropriate  heads  the  resources  and  liabilities  of 
plaintiff's  bank  at  the  close  of  business  on  any  past 
day  by  him  specified, — the  same  to  be  published  in  a 
newspaper  published  in  the  place  where  plaintiff  is  estab- 
lished, and  that  said  comptroller  shall  also  have  power 
to  call  for  special  reports  from  any  particular  association 
whenever  in  his  judgment  the  same  are  necessary,  in 
order  to  a  full  and  complete  knowledge  of  its  condition. 

*' These  defendants  aver  that,  prior  tp  the  execu- 
tion and  delivery  of  said  supposed  bond,  the  plaintiff, 
with  intent  to  deceive  and  defraud  the  defendants, 
made  reports  to  the  comptroller  of  the  currency,  pur- 
porting to  set  forth  in  detail,  and  under  appropriate 
heads,  the  resources  and  liabilities  of  the  bank,  the 
same  duly  sworn  to  and  attested  as  provided  by  its 
charter  and  the  acts  of  congress  creating  plaintiff,  viz. : 
One  report  dated  January  16,  1875,  purporting  to 
exhibit,  as  required  by  said  charter  and  the  acts  of  con- 
gress, the  resources  and  liabilities  at  the  close  of  busi- 
ness on  December  31,  1874;  another  dated  March  9, 
1875,  purporting  to  be  a  like  exhibit  at  the  close  of 
business  on  March  1,  1875  ;  another  dated  the  fifteenth 
of  May,  1875,  purporting  to  be  a  like  exhibit  at  the 
close  of  the  business  on  May  1,  1875,  and  made  other 
reports  of  the  same  kind  in  each  year  to  July,  1882 ; 
that  each  of  said  reports  was  duly  published  in  the 
Olobe-Pemocrat^  a  newspai)er  published  in  the  place 
where  plaintiff's  bank  is,  and  was,  established. 

"These  defendants  aver  that  they  were  deceived 
and  misled  by  the  said  reports,  and  the  publication 
thereof ;  that  the  contents  thereof  came  to  the  knowl- 
edge of  these  defendants  prior  to  the  execution  and 
delivery  of  said  supposed  bond,  and  they  confidently 
relied  upon  them  as  asserting  that  the  plaintiff  had 
informed  itself  of  the  conditions  of  its  bank,  its 
resources  and  its  liabilities  in  detail,  by  actual  examina- 
tion of  its  books,  and  by  actual  count  of  its  cash,  and 
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that  said  reports  would  not  have  been  made,  sworn  to 
and  attested  unless  the  plaintiff  had  counted  its  cash, 
and  knew  in  detail  the  condition  of  its  bank  as  repre- 
sented therein.  These  defendants  aver  that,  had  plain- 
tiff counted  its  cash  prior  to  making  any  one  of  said 
reports,  any  misappropriation  by  said  Owen  would  have 
been  discovered.  Defendants  say  that  the  reports  so 
published  as  aforesaid  by  the  plaintiff  did  on  their  faces 
claim  and  purport  to  convey,  and  did  convey,  to  these 
defendants,  when  they  read  the  same,  the  information 
that  at  the  periods  of  time,  respectively  referred  to  in 
said  reports,  the  assets  and  resources  of  plaintiff  were 
not,  and  had  not  been  for  a  long  time  previous  to  the 
date  referred  to  in  said  reports,  impaired  or  diminished 
by  any  neglect  of  duty,  embezzlement  or  malfeasance 
of  any  of  its  officers  or  employes,  or  by  any  other 
means  ;  and  the  report  published  by  plaintiff  on  the 
fifteenth  of  May,  1875,  and  read  by  defendants,  set 
forth  and  conveyed  information  to  the  defendants  that 
on  the  first  day  of  May,  1875,  the  assets  and  resources  of 
the  plaintiff  were  not  impaired  or  diminished  by  any 
neglect  of  duty,  malfeasance  or  embezzlement  of  any 
of  its  officers  or  employes,  or  by  any  other  means. 
These  defendants  were  inspired  by  the  contents  of  said 
report  with  confidence,  and  did  believe,  and  had  reason 
to  believe,  from  the  said  report  that  the  plaintiff  had, 
on  or  about  the  first  of  May,  1876,  counted  the  cash  in 
charge  of  its  tellers  and  found  it  right ;  that  it  had  then 
examined  the  books  of  accounts,  and  said  Owen  had 
been  on  the  first  day  of  May,  1875,  and  was  at  the  exe- 
cution and  delivery  of  said  supposed  bond,  and  at  the 
date  of  his  several  reappointments,  an  honest  and  faith- 
ful officer,  and  so  believing  and  relying  the  defendants 
executed  and  delivered,  and  subsequently  consented  to 
remain  on,  said  supposed  bond. 

"These  defendants  aver  the  fact  to  be  that  said 
Owen,  at  and  before  the  first  day  of  May,  1875,  and  up 
to  and  on  May  20,  1875,  was  in  default  to  plaintiff  as 
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its  receiving  teller  and  so  continued  up  to  April  2, 1881 ; 
that  he  had,  prior  to  May  20,  1876,  and  prior  to  making 
said  supposed  bond,  misused  and  embezzled  several 
thousand  dollars  of  its  moneys  and  funds ;  vrhich  fact 
was  well  known  to  plaintiflf,  but  was  fraudulently  con- 
cealed from  defendants  in  order  to  induce  them  to 
execute  said  supposed  bond.] 

*'  And  these  defendants  further  state  that,  at  and 
before  the  execution  of  said  supposed  bond,  the  by-laws 
of  plaintiff  require,  and  ever  since  have  required,  that 
plaintiff  should,  twice  a  year,  during  the  months  of 
January  and  July,  by  a  committee  of  three  directors, 
to  be  appointed  by  the  president,  examine  and  count 
the  cash  on. hand,  the  bills  receivable,  the  evidences  of 
general  debt,  and  the  property  of  plaintiff,  and  compare 
the  same  T^ith  plaintiff's  books  in  order  to  ascertain 
their  agreement ;  and  examine  the  expense  of  general 
accounts  of  plaintiff's  bank  with  the  vouchers  there- 
for, and  report  the  result  of  their  investigation  to  the 
board,  and  that  plaintiff,  by  its  standing  committee,  on 
the  state  of  its  bamk,  should  suddenly,  and  without  pre- 
vious notice,  count  the  teller's  cash  at  least  four  times 
a  year,  and  as  much  oftener  as  might  be  deemed  neces- 
sary, and  to  count  suddenly,  and  without  notice,  all  the 
cash  of  the  plaintiff's  bank  at  least  once  a  year  in  addi- 
tion to  the  semi-annual  count  aforesaid  ;  and  it  was  and 
is  further  provided,  by  said  by-laws  of  plaintiff,  that 
said  counts  of  cash  and  examinations  of  property  and 
books  so  fat  as  practicable  should  be  made  without 
notice  and  with  such  variation  of  the  time  as  will  be 
most  likely  to  frustrate  any  attempt  to  conceal  error  or 
abstraction  of  funds  of  plaintiff. 

"  The  defendants  aver  that  they  executed  said  sup- 
posed bond  in  view  of  the  security  afforded  them  by  the 
said  charter  and  by-laws  ;  and  the  said  Owen  could  not 
have  misappropriated  to  his  own  use  moneys  or  funds 
of  plaintiff  but  for  the  change  of  duties  aforesaid 
imposed  upon  him,  and  a  failure  of  the  plaintiff  to 
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make  such  examination  and  use  ordinary  diligence  in 
supervising  the  acts  of  said  Owen,  and  the  gross  and 
fraudulent  neglect  and  fraudulent  acts  of  plaintiff  as 
averred  herein. 

"These  defendants  aver  that  the  plaintiff,  after  the 
twentieth  day  of  May,  1875,  repeatedly  and  without 
good  cause  failed  to  make  the  examination  twice  a  year 
during  the  months  of  January  and  July  by  a  committee 
of  three  directors ;  it  performed  its  duties  negligently 
and  ineflBciently  ;  did  not  count  the  cash  or  examine  the 
assets  in  such  a  manner  as  is  provided  by  the  by-laws 
of  plaintiff,  nor  did  the  standing  committee  ever  sud- 
denly, and  without  previous  notice,  count  the  teller's 
cash,  or  the  cash  of  plaintiff 's  bank,  in  addition  to  the 
semi-annual  count  aforesaid,  or  make  any  examination 
of  the  affairs  of  said  bank,  without  notice,  nor  with 
such  variation  of  time  as  would  be  most  likely  to  frus- 
trate any  attempt  to  conceal  error  or  abstraction  of 
funds  of  plaintiff. 

"And,  these  defendants  aver  that  said  Owen  could 
not  have  used  the  extended  scope  of  duty  imposed  upon 
him,  and  of  the  authority  conferred  upon  him  by  plain- 
tiff, for  the  purpose  of  converting  to  his  own  use  any 
money  or  property  of  plaintiff,  but  for  the  failure  to 
make  proper  examination  as  aforesaid  and  use  ordinary 
diligence  in  supervising  the  acts  of  said  Owen. 

"And,  for  a  fourth  defense,  these  defendants  aver 
that,  at  the  time  of  making  of  said  supposed  bond,  it 
was  provided,  and  prior  thereto  and  ever  since  has  been 
provided  by  plaintiff's  by-laws,  that  neither  the  tellers, 
clerks  nor  porters  of  plaintiff,  while  acting  as  such, 
should  engage  in  any  outdoor  avocation,  but  should 
give  each  his  entire  time  and  attention  to  plaintiff's 
interests  ;  and  the  purpose  of  this  by-law  was  to  remove 
from  any  such  employes  all  opportunity  and  temptation 
arising  from  such  outdoor  avocations,  to  misuse  therein 
the  moneys,  funds  or  property  of  plaintiff.    Defendants 
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say  that  the  existence  of  this  by-law,  defining  the  duties 
of  said  Owen,  as  receiving  teller  of  plaintiff,  and  limi't- 
ing  his  sphere  wholly  to  his  oflBce  of  receiving  teller, 
was  a  great  security  to  the  defendants,  and  they  confi- 
dently relied  upon  its  protection  as  a  part  of  the  con- 
tract between  plaintiff  and  defendant  Owen,  to  the 
effect  that  said  Owen  should  perform  his  duties  as  pre- 
scribed in  plaintiff's  by-laws,  and  these  defendants 
made  said  supposed  bond  in  contemplation  of  the  limit 
it  fixed  upon  his  responsibility. 

''But  these  defendants  aver  that  on  and  prior  to 
May  20,  1875,  the  plaintiff,  in  violation  of  said  by-laws, 
and  of  the  provisions  of  the  bond  herein  sued  upon, 
had  permitted  and  authorized  'said  Owen,  he  being  at 
the  time  its  receiving  teller,  to  establish  in  St.  Louis, 
Missouri,  where  he  was  then,  and  to  carry  on  a  commer- 
cial house  known  as  Owen  &  Co.;  the  same  requiring 
large  demands  for  money,  the  plaintiff  placed  him,  said 
Owen,  under  conditions  and  temptations  to  misuse  the 
money  and  funds  of  plaintiff  in  said  business  of  said 
Owen  &  Co.,  to  which  temptations  said  Owen  yielded 
and  so  used  said  plaintiff's  funds;  the  facts  above 
stated  were  wholly  unknown  to  the  defendants  when 
they  made  said  supposed  bond,  and  being  in  fact  con- 
cealed by  plaintiff  from  these  defendants. 

**  These  defendants  aver  that  if  plaintiff  had  been 
informed  of  said  Owen's  outdoor  avocation  in  the  house 
of  said  Owen  &  Co.,  they  would  not  have  made  or 
delivered  said  supposed  bond." 

The  action  of  the  court  in  sustaining  the  motion  to 
strike  out  was  excepted  to. 

On  motion  of  the  plaintiff  the  court  appointed 
Arba  N.  Crane  referee  in  the  cause,  and  directed  him  to 
report  on  the  following  questions : 

First  Whether  defendant  Owen,  between  the 
nineteenth  day  of  May,  1876,  and  the  second  day  of 
April,  1881,    converted  to  his  own  use  any  money   of 
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plaintiff  that  came  into  his  hands  as  receiving  teller 
of  plaintiff,  and,  if  so,  the  dates  and  amounts  of  money 
80  converted,  and,  if  any  part  was  returned  to  plaintiff, 
the  dates  and  amounts  so  returned. 

Second.  Whether  defendant  Owen  between  the 
nineteenth  day  of  May,  1876,  and  the  second  day  of 
April,  1881,  converted  to  his  own  use  any  goods,  chat- 
tels and  things  of  plaintiff  that  came  into  his  hands  as 
receiving  teller  of  plaintiff,  and,  if  so,  the  dates  and 
value  of  such  goods,  chattels  and  thiqgs,  and  of  what 
they  consisted,  and,  if  any  of  such  goods,  chattels  and 
things  were  returned  to  plaintiff,  of  what  they  consisted 
and  when  they  were  so  returned. 

To  the  action  of  the  court  in  referring  the  cause  the 
defendant  excepted. 

The  referee  reported  in  substance,  in  answer  to  the 
first  question,  that  defendant  Owen  between  the  dates 
named  of  the  moneys  of  plaintiff  that  came  into  his 
hands  as  its  receiving  teller  embezzled  and  converted 
to  his  own  use  the  sum  of  $60,900.43,  and  returned  dur- 
ing that  period  the  sum  of  thirty-nine  thousand  dollars; 
and,  in  reply  to  the  second  question,  that  he  embezzled 
and  converted  to  his  own  use  goods,  chattels  and  things 
of  the  plaintiff  that  came  into  his  hands  as  such  teller 
between  the  dates  named  of  the  value  of  $19,930.10  and 
returned  nothing  thereof.  To  the  report  of  the  referee 
exceptions  were  filed. 

The  exceptions  of  the  defendants  to  the  referee's 
report  were  overruled,  judgment  rendered  in  favor  of 
the  plaintiff  for  the  penalty  of  the  bond  with  six  per 
cent,  interest  from  the  institution  of  the  suit,  and  their 
motions  for  new  trial  having  been  also  overruled  the 
defendants  Chouteau,  Green  and  Harrison  appealed. 

The  errors  assigned  and  insisted  upon  by  counsel  as 
grounds  for  reversal  are : 

Mrst.  The  court  erred  in  striking  out  from  the 
defendants'  answer  those  portions  to  which  the  plain- 
tiff's motion  to  strike  out  was  addressed. 
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Second.  The  court  erred  in  the  compulsory  refer- 
ence of  the  case,  against  the  objections  of  defendant. 

Third.  The  referee  erred  in  the  admission  of  the 
deposition  of  Owen  at  Chester  in  cause  number  61,103, 
and  in  permitting  witnesses  Owen,  Cooke  and  Block  to 
refresh  their  memories  by  an  examination  of  the  entries 
in  the  books,  and  by  an  inspection  of  the  stubs  of 
checks  of  Owen  &  Co. 

The  matters  aflSrmatively  set  up  in  the  answer  as 
defenses  to  plaintiflE's  petition  may  be  grouped  into  two 
classes.  One  conceding  the  validity  of  the  bond  but 
seeking  to  avoid  the  consequences  of  a  breach  of  the 
conditions  thereof  by  charging  such  breach  to  have 
been  the  result  of  the  misfeasance  and  negligence  of  the 
directors,  and  other  oflScers  of  the  bank,  in  the  manage- 
ment of  its  business,  in  connection  with  its  receiving 
teller.  The  other  going  to  the  integrity  of  the  bond, 
seeking  to  avoid  it  on  the  ground  of  fraud.  The  latter 
is  called  in  the  answer  the  ''second  defense,"  and  the 
matter  thereof  is  included  within  brackets. 

I.  As  to  the  first  it  may  be  said  that  the  single 
issue  tendered  in  plaintiff 's  petition  was  that  the 
defendant  Owen  as  plaintiff's  receiving  teller  received 
large  sums  of  money  and  other  assets  of  great  value, 
the  property  of  the  plaintiff,  which  he  failed  "to 
account  for  and  render  over  to  plaintiff."  For  any 
money  or  other  assets  that  came  into  his  hands  in  any 
other  capacity  than  as  plaintiff's  receiving  teller  the 
defendants,  his  sureties,  are  not  called  upon  to  account. 
For  any  failure  upon  his  part  to  discharge  any  other 
duty  as  such  receiving  teller,  or  otherwise,  they  are  not 
called  upon  to  answer.  The  covenant  of  these  sureties 
in  the  bond  to  be  answerable  to  the  plaintiff  for  all 
such  moneys  and  other  assets  of  the  plaintiff  as  should 
come  into  said  Owen's  hands  as  plaintiff's  receiving 
teller  to  the  extent  of  the  penalty  of  the  bond  is  uncon- 
ditional, and,  although  he  may  have  been  permitted  to 
perform  duties  appertaining   to  other  oflScers  of  the 
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bank,  and  to  discharge  the  duties  of  his  office  in  an 
irregular  or  improper  manner,  and  to  engage  in  busi- 
ness outside  the  bank  contrary  to  its  by-laws,  and, 
although  the  other  officers  of  the  bank  may  have  been 
guilty  of  a  violation  of  its  by-laws  and  of  negligence 
and  misfeasance  as  charged  in  the  answer,  yet  for  the 
consequences  of  none  of  these  things  are  the  sureties 
called  upon  to  answer,  and  however  irregular  the  busi- 
ness of  the  bank  may  have  been  conducted  and  what- 
ever temptations  may  have  been  presented  to  Owen 
by  these  irregularities,  there  is  nothing  alleged  in  the 
answer  to  have  been  done  or  left  undone  by  the  bank  or 
its  officers  in  respect  of  all  these  matters  that  could  have 
prevented,  or  in  any  way  impaired  the  power  of,  Owen 
to  have  honestly  accounted  for  and  rendered  unto 
plaintiff  all  such  moneys  and  other  of  its  effects  as  came 
into  his  hands  as  its  receiving  teller.  The  allegations 
of  the  answer  in  their  whole  scope,  failing  to  show 
that  the  discharge  of  this  duty  by  Owen  was  in  any 
way  prevented,  obstructed  or  interfered  with  by  plain- 
tiff or  its  officers,  failed  to  show  any  defense  to  the 
breaches  assigned,  and  the  court  committed  no  error  in 
sustaining  the  motion  to  strike  out  these  parts  of  the 
answer.  State  v.  Atherton^  40  Mo.  209 ;  Home  Savings 
Bank  v.  Traube,  76  Mo.  199. 

11.  The  remainder  of  the  answer  is  devoted  to  the 
plea  of  fraud  in  obtaining  the  defendants  as  sureties 
upon  the  bond.  The  substance  of  this  plea  is  that  at 
the  time  the  defendants  executed  the  bond  as  surety  of 
Owen  he  was  in  plaintiff's  employ  as  receiving  teller  ; 
that  the  plaintiff  was  holding  him  out  to  the  defendants 
as  a  faithful  officer  and  an  honest  man,  when  in  fact  he 
was  then  in  default  to  plaintiff  as  its  receiving  teller, 
having  prior  thereto  misused  and  embezzled  several 
thousand  dollars  of  its  moneys  and  funds,  which  fact 
was  well  known  to  plaintiff,  but  was  fraudulently  con- 
cealed from  defendants  in  order  to  induce  them  to 
execute  said  bond.    The  averments  of  the  answer  which 
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contained  substantially  this  defense  were  all  on  motion 
summarily  stricken  out,  and  although  these  averments 
may  have  included  some  matter  that  was  superfluous, 
and  allegations  that  in  themselves  constituted  no  defense 
to  plaintiff's  action,  yet  the  plea  as  a  whole  presents 
this  defense,  and  the  question  remains  to  be  determined, 
whether  the  plea  as  thus  stated  contains  a  substantial 
defense  to  plaintiff's  action.  If  so,  the  court  erred  in 
its  wholesale  destruction,  notwithstanding  the  fact  that 
some  of  its  allegations  may  have  been  redundant;  and 
as  a  whole  there  may  have  been  som  e  ambiguity  in  the 
plea,  that  would  have  warranted  the  court  in  requiring 
it  to  be  made  more  certain. 

After  a  careful  consideration  of  every  thing  that  has 
been  urged  by  counsel  for  plaintiff  against  the  suflS- 
ciency  (Jf  this  plea,  and  an  examination  of  all  the 
authorities  cited  in  support  of  his  contention,  we  are 
forced  to  the  conclusion  that  it  contained  a  good  defense 
to  this  action.  In  Dinsmore  v.  Tidball,  34  Ohio  St, 
411,  it  was  said:  "Admitting  that  a  principal  in 
accepting  a  guaranty  for  the  faithful  and  honest  con- 
duct of  his  agent  is  not  bound  under  all  circumstances 
to  communicate  to  the  guarantor  every  fact  within  his 
knowledge  which  increases  the  risk,  yet  we  think  there 
can  be  no  doubt  either  upon  principle  or  authority  that 
where  an  agent  has  acted  dishonestly  in  his  employment 
the  principal  with  knowledge  of  the  fact  cannot  accept 
a  guaranty  for  his  future  honesty  from  one  who  is 
ignorant  of  the  agent's  dishonesty,  and  to  whom  the 
agent  is  held  out  by  the  principal  as  a  person  worthy 
of  confidence.  The  failure  to  communicate  such  knowl- 
edge  under  such  circumstances  would  be  a  fraud  upon 
the  guarantor.  The  bad  faith  in  withholding  from 
the  guarantor  such  information,  so  material  to  the  risk 
assumed,  is  manifested  not  only  by  the  fact  that  the 
dishonest  character  of  the  agent  was  peculiarly  within 
the  knowledge  of  the  principal,  but  the  holding  him 
out  as  a  person  entitled  to  confidence  by  continuing 
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him  in  the  service  was  equivalent  to  a  declaration  that 
the  principal  had  no  knowledge  of  the  dishonesty  of 
the  agent."  The  main  proposition  contained  in  the 
foregoing  statement  is  supported  by  a  great  weight  of 
authority,  among  which  are  the  following:  Fire 
Assurance  Co.  v.  Thompson,  68  Cal.  208 ;  Sooy  v. 
State,  39  N.  J.  Law,  142  ;  Graves  v.  Banky  10  Bush  ( Ky.) 
25 ;  Franklin  Bank  v.  Stevens,  39  Maine,  532  ;  Wayne 
7).  Bank,  52  Pa.  St.  343 ;  Maltby's  Case,  1  Dow,  Pari. 
Cases,  294 ;  Harrison  v.  Lumbermen's  Ins.  Co.,  8  Mo. 
App.  37.  Nor  do  we  find  the  force  of  it  impaired  by 
any  of. the  authorities  cited  for  the  respondent. 

The  plea  in  this  case  comes  within  the  letter  and 
spirit  of  the  rule  laid  down  and  sustained  by  these 
authorities,  and  if  the  defendants  could  by  proper 
evidence  show  that,  before  the  execution  of  Ihe  bond 
sued  on,  the  defendant  Owen  while  in  the  plaintiff's 
employ  as  its  receiving  teller  was  guilty  of  embezzling 
its  funds  that  came  into  his  hands  as  such  teller,  and 
that  plaintiff  knew  it,  and  thereafter  continued  him  in- 
the  same  position,  and  took  this  bond  from  the  defend- 
ants without  disclosing  to  them  their  knowledge  of  the 
dishonesty  of  its  said  employe,  and  that  defendant  had 
no  knowledge  thereof  when  said  bond  was  executed 
and  delivered  by  them  they  would  have  established  a 
good  defense  to  plaintiff's  action.  This,  however,  they 
were  not  permitted  to  do  ;  their  plea  setting  up  these 
facts  was  summarily  stricken  out  and  judgment  ren- 
dered against  them  on  the  referee's  report  without  issue 
joined  or  trial  had  upon  this  plea.  And  it  is  no 
answer  to  this  action  of  the  court  to  say  that  the  evi- 
dential facts  set  up  in  the  plea  are  insufficient  to  show 
that  the  plaintiff  knew  that  defendant  was  a  thief,  and 
so  knowing  continued  him  in  its  employment.  While 
they  fall  far  short  of  showing  such  knowledge  the 
defendants  nevertheless,  in  plain  and  unmistakable 
language,  allege  that  plaintiff  had  such  knowledge ;  nor 
can  it  be  said  that  these  evidential  facts  consisting  of 
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the  reports  made  and  published  by  plaintiff  of  the  con- 
dition of  its  resources  at  the  several  dates  mentioned 
prior  to  the  execution  of  the  bond  and  while  Owen  was 
acting  as  its  receiving  teller  performed  no  oflSce,  in  the 
plea,  since  they  might  well  be  held  to  tend  to  establish 
the  fact  that  the  defendants  had  reason  to  believe,  and 
did  believe,  at  the  time  they  executed  the  bond,  that 
Owen  was  an  honest  man,  and  to  believe  that  plaintiff 
at  that  time  also  so  esteemed  him,  making  it  the  more 
obligatory  upon  the  plaintiff  to  disclose  its  secret 
knowledge,  if  any  it  had,  of  his  dishonesty,  before 
taking  their  obligation  for  his  honesty  in  the  future. 

It  was  not  essential  to  the  plea  that  it  should  have 
set  out  the  means  by  which  the  plaintiff  came  to  the 
knowledge  of  Owen's  dishonesty  in  the  line  of  his 
employment;  and  while  it  could  not  be  charged  with 
such  knowledge,  unless  it  was  shown  that  its  officers 
charged  with  the  duty  and  invested  with  the  power  of 
employing  and  discharging  this  officer,  and  of  taking  a 
bond  for  the  faithful  performance  of  his  duties,  had 
knowledge,  that  he  had  been  guilty  of  dishonesty  in 
the  employment  in  which  they  proposed  to  continue 
him,  when  this  bond  was  taken,  and  while  they  were 
not  in  conscience  bound  to  discover  such  dishonesty,  or 
to  institute  inquiry  in  respect  thereof  unless  they  had 
good  reason  to  suspect  it,  before  taking  the  bond,  and 
many  difficulties  may  have  been  in  the  way  of  proving 
that  plaintiff  took  this  bond  mala  fides^  yet  the  defend- 
ants tendered  that  issue  and  it  should  have  been  tried. 
If  before  the  submission  to  the  referee,  or  afterwards 
before  judgment  upon  his  report,  this  issue  had  been 
tried,  and  found  for  the  plaintiff,  then  no  material 
injury  could  have  resulted  to  defendant  from  the  action 
of  the  court  in  rendering  judgment  against  the  defend- 
ants on  the  referee's  report,  unless  the  case  presented 
was  such  that  a  reference  was  not  authorized  by  the 
statute,  or  the  referee  committed  error  in  the  admission 
of  evidence  upon  which  he  based  such  report. 
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The  statute  provides  that  the  court  may  upon  the 
application  of  either  party,  or  of  its  own  motion,  direct 
a  reference  *'  when  the  trial  of  an  issue  of  fact  shall 
require  the  examination  of  a  long  account  on  either 
side,  in  which  case  the  referee  may  be  directed  to  hear 
and  decide  the  whole  issue,  or  to  report  upon  any 
specific  question  of  fact  involved  therein."  The  exami- 
nation of  a  long  and  diflBcult  account  was  directly  and 
necessarily  involved  in  the  issue  tendered  and  joined  in 
this  case.  The  principal  in  the  bond  in  the  line  of  his 
employment  as  plaintiff's  receiving  teller  was  from  the 
very  nature  of  his  ofBce  in  the  daily  receipt  of  large 
sums  of  money  and  other  valuable  things,  the  property 
of  the  plaintiff,  for  a  series  of  years,  of  which  it  was  his 
duty  to  keep  and  render  a  true  account  to  the  plaintiff. 
That  he  should  faithfully  do  so  the  defendants  by  their 
bond  obligated  themselves ;  that  he  failed  to  do  so  was 
the  whole  gist  and  gravamen  of  the  charge  upon  which 
the  plaintiff  sought  to  hold  the  defendants  responsible 
upon  their  bond.  Whether  they  were  so  responsible 
depended  upon  an  examination  of  a  long  account  in 
which  the  principal  was  necessarily  to  be  debited  with 
all  of  plaintiff's  assets  that  he  received  as  its  teller,  and 
credited  with  all  of  such  assets  as  he  properly  disposed 
of  in  the  course  of  his  employment,  the  remainder  if 
any,  unaccounted  for  properly,  being  the  measure  of  his 
default  and  of  defendants'  liability. 

The  necessity  of  a  reference  in  this  case  was  appar- 
ent upon  the  face  of  the  pleadings,  and  is  demonstrated 
by  the  report  of  the  referee,  in  which,  in  order  to  ascer- 
tain the  truth  of  the  fact  charged  and  denied,  and  to 
state  properly  an  account  of  Owen's  receipts  and  dis- 
bursements, more  than  a  thousand  pages  of  legal  cap  in 
type-written  script  is  required.  After  a  close  and  dili- 
gent scrutiny  of  this  faithful  and  able  report,  counsel 
for  appellants  are  able  to  point  out  but  two  errors  for 
wliich  in  their  opinion  it  should  be  set  aside.  One  is 
that  the  referee  erred  in  admitting  as  testimony  Owen's 
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deposition  taken  at  Chester  in  case  61,103.  No  reason 
is  assigned,  nor  is  there  any  apparent  upon  the  face  of 
the  record,  why  this  deposition  was  not  admissible,  and 
in  the  absence  of  any  such  reason  the  trial  court  must 
be  presumed  to  have  acted  correctly  in  refusing  to 
sustain  the  exceptions  to  the  report  on  this  account. 

The  other  is  that  the  witness  Owen  was  permitted 
to  refresh  his  memory  by  reference  to  certain  entries  in 
the  books  of  the  banks,  and  by  inspection  of  the  stubs  of 
checks  of  Owen  &  Co.  These  entries  were  made  in  the 
usual  and  ordinary  course  of  the  business  in  which 
Owen  at  the  time  was  engaged,  and  with  the  conduct  of 
which  he  was  familiar  by  having  charge  of  the  books, 
had  been  by  him  examined  after  they  were*  made  and 
before  he  testified,  and  found  to  be  correct,  and  was 
used  simply  to  confirm  in  detail  the  amount  of  the 
defalcation  of  which  he  was  guilty,  and  to  which  he 
directly  testified,  and  w^ere  calculated  only  to  render 
accurate  and  definite  that  which  otherwise  was  in  a 
general  manner  shown  to  be  true  by  his  evidence.  We 
do  not  think  the  couit  eiTed  in  refusing  to  sustain 
exceptions  to  the  report  on  account  of  the  admission  of 
this  evidence  of  Owen,  or  testimony  given  by  Cooke 
and  Block  of  substantially  the  same  character.  The 
only  error  we  find  in  this  record  requiring  a  reversal  of 
the  judgment  herein  is  that  of  the  court  in  striking  out 
the  defendants'  plea  of  fraud. 

For  that  error  the  judgment  must  be  reversed  and 
the  cause  remanded  in  order  that  issue  may  be  joined 
and  tried  on  that  plea.  If  that  issue  shall  be  found  for 
the  defendants,  that  will  end  the  case  ;  if  found  for  the 
plaintiff,  then  judgment  may  be  rendered  on  the  report 
of  the  referee  ;  in  neither  event  will  it  be  necessary  to 
go  over  again  the  immense  work  that  has  already  been 
done  in  the  case,  and  incur  the  additional  cost  thereof, 
when  manifestly  it  has  been  so  well  done,  and  has  pro- 
duced a  correct  result  so  far  as  done.     All  concur. 
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Rush,  Appellant,  v.  Brown  et  al. 

1.  Married  Woman:  contract. to  convey  land:  specifio  pkr- 
FOBHANCB.  Under  the  statutes  of  Missouri  a  married  woman 
cannot  be  compelled  to  specifically  perform  a  contract  for  the  sale 
of  her  legal  estate  in  land.     ( R.  S.  1889,  sees.  2896,  2897.) 

2.     : : :   code  op  procedure  :  petition  :  reuef. 

A  petition  alleging  a  contract  by  a  husband  and  wife  for  the  con- 
veyance of  the  latter's  land  and  praying  for  specific  performance 
and  general  relief  cannot  be  construed  as  asking  for  a  money 
judgment,  and  a  general  demurrer  to  it  is  properly  sustained. 
(R.8.  1889,  sec.  2039.) 

8.  Code  of  Procedure:  statement  op  cause  op  action.  The 
object  of  the  code  of  procedure  is  to  have  the  adverse  party  fully 
advised  in  each  case  of  the  precise  complaint  he  is  called  upon  to 
meet.  It  should  not  be  so  interpreted  as  to  encourage  such 
vagueness  and  uncertainty  in  a  petition  as  will  leave  the  defend- 
ant and  the  court  in  doubt  as  to  the  relief  demanded,  the  mode 
of  trial  and  issues  involved  in  it. 

4.     : .    The  general  provision  permitting  the  court  to 

grant  **  any  relief  consistent  with  the  case  made  by  the  plaintiff 
and  embraced  within  the  issues  ^'  ( Revised  Statutes,  1889,  sec. 
2216)  has  no  application  where  final  judgment  for  defendant  has 
been  given  on  demurrer. 

*  Appeal  from  Buchanan  Circuit  Court. 
Affirmed. 

This  is  an  appeal  from  the  decision  of  the  circuit 
court  of  Buchanan  county,  sustaining  defendants' 
demurrer  to  plaintiff's  amended  petition  for  specific 
performance  of  an  agreement  to  convey  the  real  prop- 
erty of  respondent  Mary  L.  Brown,  a  married  woman, 
held  as  her  legal  (not  statutory  or  separate)  estate. 
Defendants  are  husband  and  wife. 

The  material  facts  on  which  relief  is  asked  in  the 
petition  are  these:     That  before  the  twenty-fifth  day  of 
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February,  A.  D.  1887,  the  defendants,  and  each  of  them 
jointly  and  in  the  presence  of  each  other,  made,  consti- 
tuted and  appointed,  and  by  their  declaration,  by  parol, 
lawfully  authorized  one  Owen,  as  their  agent,  to  sell  for 
them  the  parcel  of  land  in  controversy,  upon  certain 
terms,  for  the  price  of  twelve  thousand  dollars  ;  that  on 
the  twenty-fifth  day  of  February,  1887,  and  while  such 
agency  was  still  in  full  force,  said  Owen,  in  the  name  of, 
and  as  such  agent  for,  said  defendants,  sold  said  real 
estate  to  plaintiff,  upon  the  terms  aforesaid,  and  plaintiff 
paid  defendants'  said  agent  the  sum  of  three  thousand 
dollars,  and  otherwise  complied  with  the  terms  of  sale ; 
that,  at  the  time  of  the  j>ayment  of  said  three  thousand 
dollars,  the  said  Owen,  as  the  agent  of  said  defendants, 
delivered  to  plaintiff  a  certain  memorandum  in  writing, 
whereby  the  defendants  acknowledged  the  receipt  of 
said  sum  of  three  thousand  dollars,  and  declared  that 
the  same  constituted  the  cash  payment  of  the  purchase 
price  of  said  real  estate  that  day  sold  plaintiff,  etc.,  to 
which  memorandum  the  names  of  the  defendants  were 
signed  by  said  Owen,  as  aforesaid,  their  agent  ( which 
memorandum  was  filed);  that,  after  such  payment  of 
three  thousand  dollars,  the  defendants,  and  each  of  them, 
after  being  informed  of  the  payment  thereof,  and  the 
making  and  signing  of  said  memorandum,  each  and 
jointly,  by  parol,  ratified  and  affirmed  the  same,  yet 
the  defendants,  and  each  of  them,  ever  since  have  and 
now  refuse  to  convey  the  same  to  plaintiff  by  deed  in 
proper  form. 

*'  Wherefore  the  plaintiff  prays  that  defendants  be 
ordered  by  this  court  to  make,  execute  and  deliver  to 
plaintiff  their  deed  in  common  form  with  usual  cov- 
enants of  warranty  conveying  to  plaintiff  the  real  estate 
aforesaid,  as  by  their  said  note  and  memorandum  here- 
with filed,  they  are  bound  to  do,  and  that  plaintiff 
further  recover  his  costs  in  this  cause  laid  out  and 
expended,  and  for  all  and  such  other  relief  as  should  be 
granted  in  the  premises." 
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James  F.  Pitt  for  appellant. 

The  record  presents  for  the  first  time  in  this  state 
the  question  of  a  married  woman's  liability  upon  a  con- 
tract for  the  sale  of  her  general  realty,  where  her  hus- 
band joins  her  in  the  writing,  and  where  it  is  wholly 
executed  by  the  opposite  party.  It  is  settled  that  such 
engagements,  whether  in  writing  or  by  parol,  for  pur- 
chase or  sale,  where  she  has  wholly  performed,  or  oflFers 
to  perform,  are  not  wanting  in  mutuality,  and  that 
specific  performance  of  a  contract,  as  such,  will  be 
decreed  in  her  favor.  Neef  v,  Redmon^  76  Mo.  195 ; 
Walker  n.  Owen^  79  Mo.  668 ;  Over  speck  v.  Thiemann, 
92  Mo.  476 ;  Price  v.  Hart,  29  Mo.  171 ;  Herman  on 
Estoppel,  sees.  1108,  1109.  Upon  demurrer  the  petition 
is  good  for  specific  performance,  and,  under  the  prayer 
for  general  relief  upon  an  answer  asking  rescission  and 
oflfering  to  refund,  a  court  of  equity  will  declare  a  lien 
upon  her  land  for  the  return  of  the  purchase  money, 
and,  in  default  of  payment,  order  it  to  be  sold.  Under 
no  circumstances  can  she  keep  the  land  and  the  purchase 
money,  too.  Shroyer  v,  Nickell,  55  Mo.  264 ;  Atkinson 
V.  Henry,  80  Mo.  154  ;  Banner  tf.  Berthold,  11  Mo.  App. 
351.  However,  what  relief  would  be  granted,  upon 
rescission  being  asked,  is  not  in  this  case,  except  for 
illustration. 

Ryan  &  Macdonald  for  respondents. 

( 1 )  At  common  law  a  married  woman  was  utterly 
incapable  of  making  any  contract,  and  she  could  only 
convey  her  legal  estate  in  real  property  by  uniting  with 
her  husband  in  levying  a  fine  ;  even  her  deed,  although 
joined  in  by  her  husband,  was  inoperative  to  pass  her 
title.  3  Cruise,  Dig.  158,  tit.  35,  ch.  10  ;  2  Inst.  515  ;  1 
Vent.  121a.  And  in  this  country  the  statutes,  which 
provide  for  the  conveyance  of  her  title  by  deed  duly 
executed  by  herself  and  husband,  in  accordance  with 
their  provisions,  are  simply  enlargements  of  the  common 
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law  powers  of  femes  coverty  and  give  their  deeds,  when 
duly  executed  and  acknowledged,  the  same  power  and 
eifect  as  a  fine.  Martin  v.  Dwelly^  6  Wend.,  and  cases 
cited.  These  statutes  have  not  changed  her  contractual 
relations  to  her  real  property  ;  they  have  simply  pro- 
vided a  different  method  of  conveyance  more  in  conso- 
nance with  the  exigencies  of  commerce  and  civilization. 
No  agreement  that  she  should  attempt  to  make  as  to 
her  real  property  other  than  in  the  manner  prescribed 
by  the  statute  would  be  binding  either  upon  her  or  her 
husband.  Even  an  express  covenant  of  husband  and 
wife  to  convey  the  wife's  legal  estate,  made  during 
coverture,  is  void  as  against  the  wife  and  her  heirs  both 
at  law  and  in  equity.  Martin  v.  Dwelly,  6  Wend.  13, 
and  cases  cited  ;  2  Kent's  Com.  140  ;  Butler  &  Atwater 
V.  BuckingTiamy  5  Conn.  492 ;  Martin  v.  Mitchell^ 
2  Jac.  &  Walk.  424.  When  a  married  woman  has 
the  legal  title  to  lands  in  her  own, right  (as  in  the 
case  at  bar),  or  with  her  husband  of  an  estate  in 
entirety,  the  only  way  she  can  manifest  her  intention 
to  convey,  or  her  consent  to  a  conveyance  of  her  lands, 
is  by  a  deed  executed  in  conjunction  with  her  husband 
and  acknowledged  as  the  statute  prescribes  ;  ''and  she 
is  utterly  incapable  of  binding  herself  by  a  contract  to 
convey  her  lands,  either  at  law  or  in  equity,  except  by 
complying  with  the  prescribed  statutory  forms.  An 
attempted  contract  on  her  part  is  not  such  a  compli- 
ance." Shroyer  v.  Nickell^  55  Mo.  264;  Atkinson  v. 
Henry^  80  Mo.  152,  and  cases  cited ;  Bannells  v.  Oer- 
ner^  80  Mo.  483 ;  Mueller  v.  Kaessmann,  84  Mo.  323 ; 
Wilson  V.  Albert^  89  Mo.  542.  And  so  careful  have  the 
courts  been  to  uphold  this  doctrine  in  its  entirety  for 
the  protection  of  femes  covert^  that  they  will  not 
attempt  to  reform  the  deed  of  a  married  woman  for  a 
mistake  or  misdescription,  even  though  all  the  formal 
requirements  of  the  statute  authorizing  her  to  convey 
have  been  strictly  complied  with.  Meier  n.  Blume^  80 
Mo.  186 
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Bakolay,  J. — Under  our  statutes  and  the  uniform 
construction  of  them  that  has  for  many  years  prevailed, 
a  married  woman  cannot  be  compelled  to  specifically 
perform  a  contract  for  the  sale  of  her  legal  estate  in 
land.  R.  S.  1889,  sees.  2396  and  2397;  Shroyer  Z); 
Nickell,  66  Mo.  264. 

So  well  established  is  this  rule  that  we  are  disposed 
to  stop  with  the  briefest  announcement  of  it  rather 
than  to  hazard  obscuring  it  by  elaboration, 

II.  The  prayer  of  the  petition  here  is  for  specific 
performance  and  general  relief.  A  general  demurrer  to 
the  petition  having  been  sustained  and  the  case  brought 
here  in  that  shape,  the  question  arises,  can  plaintiff 
obtain  a  reversal  because  the  trial  court  did  not  enter 
judgment  against  one  of  the  defendants  ( the  husband ) 
for  the  amount  of  the  purchase  money  paid  as  alleged  1 
No  prayer  for  such  a  recovery  is  contained  in  the  peti- 
tion. That  is  evidently  framed  with  a  view  to  such 
relief  as  formerly  could  have  been  given  only  by  a  court 
of  chancery  as  distinguished  from  a  court  of  law. 

But  it  seems  to  be  imagined  that  any  kind  of  judg- 
ment ( whether  legal  or  equitable  in  nature ),  that  any 
particular  facts  alleged  may  warrant,  should  be  given, 
under  our  code  of  procedure,  in  such  a  case,  whether 
asked  or  not.     We  do  not  assent  to  that  view. 

One  of  the  purposes  of  the  code  is  to  substitute 
specific  and  concise  statements  of  the  actual  facts  of 
each  controversy  for  the  more  general  declarations  of 
demands  formerly  in  use  in  courts  of  law,  and  the 
unnecessarily  prolix  and  elaborate  pleadings  in  chan- 
cery. The  object  in  view  is  to  have  the  defendant  fully 
advised  in  each  case  of  the  precise  complaint  he  is 
called  upon  to  meet. 

In  harmony  with  this  object,  it  is  provided  that  the 
petition  shall  contain  (among  other  things)  "a  demand 
for  the  relief  to  which  the  plaintiff  may  suppose  him- 
self entitled"  and  that,  "if  the  recovery  of  money  be 
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demanded,  the  amount  thereof  shall  be  stated,  or  such 
facts  as  will  enable  the  defendant  and  the  court  to 
ascertain  the  amount  demanded?'^   R.  S.  1889,  sec.  2039. 

It  is  obvious  that,  upon  many  states  of  facts  pre- 
sented to  a  court  for  action,  divers  remedies  may  l)e 
applicable,  some  strictly  legal,  others,  perhaps,  equit- 
able in  nature.  It  would  be  a  departure  from  the  true 
spirit  and  meaning  of  the  code  to  require  of  plaintiff 
'*a  plain  and  concise  statement  of  the  facts  constituting 
his  cause  of  action"  without  requiring  ( at  some  stage 
of  the  case)  a  plain  statement  of  the  judicial  action 
demanded  thereon,  for  the  information  of  the  defendant 
and  of  the  court. 

This  is  especially  true  where,  as  in  Missouri,  by 
the  terms  of  the  constitution  (Const.  1875,  art.  2,  sec. 
28 ),  the  right  of  trial  by  jury  is  preserved  inviolable  in 
ordinary  cases  "for  the  recovery  of  money  only,  or  of 
specific  real  or  personal  property"  (Revised  Statutes, 
1889,  sec.  2131 ),  usually  termed  actions  at  law,  whereas 
suits  formerly  cognizable  in  chancery  may  be  properly 
tried  without  a  jury. 

With  us  it  is,  therefore,  often  of  importance  to  all 
concerned  to  know  what  relief  plaintiff  demands,  in 
order  to  determine  the  proper  constitutional  mode  of 
trial.  On  this  account,  it  is  sometimes  necessary,  in 
the  practical  administration  of  justice,  to  recur  to  the 
inherent  distinctions  between  legal  and  equitable  rights 
and  remedies,  ^nd  to  insist  that  parties  asking  aid  of 
the  court  stat^  the  nature  of  the  relief  desired,  as  well 
as  the  facts  on  which  they  demand  it. 

It  is  the  duty  of  all  courts  to  so  construe  the  code 
as  '*to  secure  parties  from  being  misled."  R.  S.  1889, 
sec.  2117.  But  it  is  obvious  that  parties  would  often  be 
misled  as  to  the  real  nature  and  issues  of  the  case  if  an 
ordinary  judgment  at  law  might  be  rendered  by  the 
court  on  a  petition  praying  only  equitable,  relief,  with- 
out other  notice  of  such  legal  demand  than  the  supposed 
case  in  equity  incidentally  disclosed. 
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The  code,  no  doubt,  intended  to  abolish  many  dis- 
tinctions, with  respect  to  forms  of  statement,  between 
actions  at  law  and  suits  in  equity,  and  to  empower  the 
same  court  (if  necessary  in  the  same  proceeding)  to 
adjudicate  legal  and  equitable  rights  and  apply  thereto 
legal  and  equitable  remedies,  but  it  does  not  sanction, 
and  should  not  be  so  interpreted  as  to  encourage, 
such  vagueness  and  uncertainty  in  the  petition  as 
would  leave  the  adverse  party  and  the  court  in  doubt 
as  to  the  relief  demanded,  and  hence  as  to  the  mode  of 
trial,  and  as  to  the  issues  which  would  be  material  and 
decisive  in  it.  Humphreys  v.  Milling  Co.  ( 1889 ),  98 
Mo.  542. 

Moreover,  we  review  in  this  court  only  such  objec- 
tions to  proceedings  as  have  been  expressly  decided  by 
the  trial  court.     R.  S.  1889,  sec.  2302. 

Parties  who  wish  to  change  or  enlarge  their  demand 
for  relief  should  do  so  by  amendment  or  otherwise 
while  the  cause  is  before  the  trial  court,  at  least  in 
those  instances  where  the  case  goes  oflf  upon  demurrer, 
for  the  general  provision  permitting  the  court  to  grant 
**any  relief  consistent  with  the  case  made  by  the  plain- 
tiff and  embraced  within  the  issues"  (Revised  Statutes, 
1889,  sec.  2216 )  can  have  no  proper  application  where 
final  judgment  for  defendant  has  been  reached  on 
demurrer.  In  that  event  the  prayer  for  general  relief, 
supplemental  to  one  for  specific  performance,  cannot, 
in  view  of  section  2039  (Revised  Statutes,  1889),  be 
construed  as  a  prayer  for  a  money  judgment. 

The  judgment  of  the  trial  court  was  correct  and  is 
aflBrmed,  with  the  concurrence  of  all  the  members  of 
the  court. 
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Prosser,  Appellant,  v.  Hardesty,   . 

'Will,  Construction  of:  remainder.  A  testator  devised  land  to  his 
two  minor  children  and  their  heirs  forever,  to  each  an  undivided 
half.  He  made  provisions  for  its  management  by  his  executor 
during  their  minority,  but  declared  that  when  both  arrived  at  the 
age  of  twenty-one  years ,the  land  was  to  be  exclusively  under  their 
control,  and  to  be  their  property.  The  will  then  provided  that, 
should  either  of  his  said  children  die  before  coming  of  age,  or  with- 
out heirs  of  their  body,  the  whole  property  should  go  to  the  survi- 
vor, but  should  either  die,  leaving  heirs  of  his  or  her  body,  his  or 
her  undivided  half  should  be  the  property  of  such  heirs.  If  both 
of  said  children  should  die  before  coming  of  age,  without  heirs  of 
their  body,  the  land  should  be  divided  among  testator's  other 
children.  Held  that  there  was  a  remainder  only  in  case  of  the 
death  of  one  or  both  of  the  children  before  coming  of  age  without 
issue,  and,  therefore,  both  having  come  of  age  and  disposed  of  the 
property,  and  one  of  them  having  thereafter  died,  her  child  had 
no  interest  in  the  property. 

Appeal  from   Platte    Circuit    Court.— Hoi^.    J.    M. 
Sandusky,   Judge. 

Affirmed 

James  W.  Coburn,  C.  H.  Hillix  and  C.  0.  Tichenor 
for  appellant. 

(1)  The  true  inquiry  is  not  what  the  testator 
meant  to  express,  but  what  the  words  used  do  express. 
Couch  V.  Eastham^  29  W.  Va.  788 ;  Stokes  v.  Van 
Wycky  83  Va.  729.  Words  cannot  be  put  into  a  will, 
even  to  meet  an  unforeseen  state  of  affairs.  1  Redfield 
on  Wills,  437.  (2)  Where  the  testator  uses  a  word  in 
a  certain  sense  several  times,  the  presumption  arises 
that  he  also  used  it  in  the  same  sense  at  other  times, 
unless  the  context  shows  to  the  contrary.  McMurray 
V.  Stanley^  69  Texas,  231 ;  2  Jarman  on  Wills,  p.  842, 
rale  18.    (3)  Where  there  are  conflicting   clauses  or 
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expressions,  the  latter  must  prevail,  being  supposed  to 
be  the  expression  of  the  latest  wish  of  the  testator. 
Schreivefs  Appeal^  53  Penn.  106;  Hendershot  v. 
Shields,,^  N.  J.  Eq.  318 ;  Covert  v.  Sebern,  73  la.  564, 
and  cases  cited.  (4)  An  estate  as  devised  in  one  por- 
tion of  a  will  may  be  cut  down  by  subsequent  clauses  of 
a  will ;  the  language,  however,  must  be  strong  and  clear 
to  allow  it.  ( 5 )  The  words  of  a  will  are  rarely  changed, 
not  even  "and"  for  **or,"  and  then  only  to  effect  the 
evident  intent  of  the  testator,  and  never  to  effect  what 
might  in  itself  seem  more  just  or  reasonable.  -fiT/y  v. 
Ely,  20  N.  J.  Eq.  48. 

Wilson  &  Wilson  and  Anderson  &  Carmack  for 
respondent. 

( 1 )  The  word  "  or  "  in  the  second  clause  of  the  will 
should  be  read  '*and."  Jackson  v.  Blanshan,  6  Johnson, 
54;  1  Jarmanon  Wills  [5  Am.  Ed.]  sec.  306;  Carpenter 
V.  Heard,  14  Pick.  449 ;  Jackson  v.  Beeves,  1  Wendell, 
838.  ( 2 )  The  third  clause  of  the  will  stron^y  confirms 
the  position  that  it  conforms  to  the  intention  of  the 
testator  that  *'or"  in  the  preceding  clause  of  the  will 
should  be  read  ''and."  In  the  third  clause,  he  pro- 
vides for  a  disposition  of  the  estate  when  both  the 
devisees  should  die.  Here  the  question  is  presented  to 
him  pure  and  simple,  divested  of  all  cross  devises  in 
the  case  of  the  death  of  one  and  not  the  other.  ''If 
both  the  devisees  should  die  before  arriving  at  age 
without  lawful  heirs  of  their  body,  then  said  real  estate 
shall  be  divided  among  my  other  children." 

Brace,  J. — The  plaintiff  sues  in  ejectment  to 
recover  the  undivided  half  of  a  quarter  section  of  land 
in  Platte  county.  She  is  the  only  child  of  Elizabeth 
Prosser,  nee  Elizabeth  Cox,  daughter  of  William  Cox, 
who  was  the  owner  of  said  land,  and  who  by  his  last 
will  and  testament  disposed  of  said  land  by  the  follow- 
ing clause  in  his  will:     "I  give  and  bequeath  to  my 
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two  children  Pilgrim  Cox  and  Elizabeth  Cox  and  to 
their  heirs  forever  my  tract  of  land  lying  and  being 
in  Platte  county,  Missouri,  described  as  follows: 
The  northwest  quarter  of  section  32  of  township  54  of 
range  35,  in  the  district  of  lands  subject  to  sale  at 
Plattsburg,  containing  one  hundred  and  sixty  acres, 
each  of  said  children  to  have  an  undivided  half  of  said 
real  estate,  it  being  placed  under  exclusive  control  of 
my  executor  who  is  to  manage  said  real  estate  and 
receive  the  rents  of  the  same  and  apply  them  to  the 
maintenance  and  education  of  my  said  children,  and 
when  both  of  the  said  children  arrive  at  the  age  of 
twenty-one  then  the  land  is  to  be  exclusively  under  the 
control  and  to  be  the  property  of  said  Pilgrim  and 
Elizabeth  Cox.  Should  either  of  the  said  children  die 
before  coming  of  age  or  without  heirs  of  their  body, 
then  the  whole  of  said  real  estate  is  to  go  to  the  surviv- 
ing child  and  his  or  her  heirs  forever,  but  should  either 
die  leaving  heirs  of  his  or  her  body,  then  the  undivided 
half  herein  bequeathed  to  him  or  her,  shall  be  the  prop- 
erty of  such  heirs.  If  both  of  said  children  should  die 
before  arriving  of  age  without  lawful  heirs  of  their 
body,  then  said  real  estate  shall  be  equally  divided 
among  my  other  children." 

The  facts  are  agreed  upon.  The  said  Pilgrim  and 
Elizabeth  Cox  who  were  minors  at  the  time  the  will  was 
executed,  both  lived  to  become  of  age,  and  thereafter 
sold  and  executed  deeds  for  the  land,  and  the  defendant 
has  acquired  their  title.  The  said  Pilgrim  is  still  living. 
The  plaintiflf,  as  the  only  daughter  and  bodily  heir  of 
said  Elizabeth  who  died  after  she  had  parted  with  her 
title,  claims,  that  the  undivided  half  of  the  real  estate 
described  in  the  will  was  thereby  devised  to  her  mother 
for  life  only,  remainder  in  fee  to  her,  and  that  she  is, 
therefore,  the  owner  of  it.  The  trial  court  found  for 
the  defendant,  and  she  appeals.  The  only  foundation 
for  this  claim  is  the  existence  of  the  word  ''or'^  in  a 
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provision  of  the  will  made  in  contemplation  of  a  con- 
tingency which  never  happened. 

By  the  first  paragraph  of  the  will  the  testator  in 
express  terms  devises  the  land  in  qnestion  to  his  two 
minor  children  Pilgrim  and  Elizabeth  Cox,  to  each  an 
undivided  half  in  fee  simple  absolute ;  mak^s  provision 
however  for  its  control  and  management  during  their 
minority,  but  as  if  to  leave  no  doubt  of  his  intention 
as  to  their  rights  in  respect  thereof  he  expressly  declares, 
that  when  both  of  said  children  arrive  at  the  age  of 
twenty-one  years  the  land  is  to  be  exclusively  under 
their  control  and  to  he  their  property.  Having  thus 
dispbsed  of  the  property,  in  the  contingency  of  his 
children  living  to  maturity,  he  then  seems  to  have 
bethought  himself  that  they  might  die  in  infancy,  and 
to  meet  this  contingency  makes  provision  for  a  remain- 
der in  such  event  by  the  second  and  third  paragraphs  of 
the  will.  The  plaintiff  claims  that  by  the  second  para- 
graph a  remainder  was  created  not  dependent  upon  the 
death  of  one  of  his  children  before  arriving  at  age,  but 
dependent  solely  upon  the  death  of  such  child  without 
bodily  heirs ;  to  give  the  will  this  construction,  however, 
would  be  to  neutralize  his  intention  as  expressly  declared 
in  the  first  paragraph  of  the  will,  and  is  itself  negatived 
by  the  last  paragraph  in  which  a  remainder  is  limited 
after  the  death  of  his  minor  children  only  in  case  they 
die  before  arriving  at  age.  The  evident  intent  of  the 
testator  on  the  face  of  the  whole  will  was  to  provide 
for  a  remainder  only  in  case  one  or  both  of  his  minor 
children  died  during  their  minority.  By  eliminating 
the  word  ''or"  between  the  words  "before  coming  of 
age"  and  the  words  ''without  heirs  of  their  body"  in 
the  second  paragraph  of  the  will,  the  only  doubt  as  to 
such  intention  is  removed ;  the  paragraph  is  then  ren- 
dered consistent  with  itself,  a  meaning  is  attached  to  all 
its  words,  and  as  a  whole  it  is  then  brought  into  complete 
harmony  with  the  other  provisions  in  the  will  of  the 
testator.     That  it  may  and  ought  to  be  so  read  is  sound 
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in  principle,  and  is  sustained  by  authority.  Jackson  v. 
Blanshan,  6  Johns.  54.  But  as  neither  of  the  testator's 
said  children  died  either  in  infancy,  or  at  all  without 
bodily  heirs^  there  was  no  remainder  raised  to  be  taken 
by  anybody  after  the  death  of  one  or  both  of  such 
children.  In  the  absence  of  such  contingency,  no  estate 
for  life  only  was  limited  to  the  plaintiff's  mother,  and 
no  remainder  vested  in  anybody. 

The  judgment  of  the  circuit  court  is  right  and  is 
affirmed.     All  concur. 


Roberts  et  aZ.,  Appellants^  v.  Walker. 

1.  Land :  equitable  charge  :  quantum  of  evidence.  Where  the 
legal  title  to  land  is  sought  to  be  impressed  with  an  unwritten 
equitable  charge,  the  evidence  to  support  the  latter  must  be  clear 
and  satisfactory. 

2.  Wife's  Chattels :  separate  estate.  Even  prior  to  the  married 
woman's  act  of  1875  (Revised  Statutes,  1879,  sec.  8296)  a  husband 
might  invest  his  wife's  antenuptial  chattel  property  with  the 
character  of  a  separate  equitable  estate  [as  between  the  parties]  by 
agreement  and  a  uniform  course  of  conduct  thereto  during  their 
marriage. 

8.     : :  PART  PERFORMANCE :  JOINTURE.    Property  received 

by  the  wife  after  her  husband's  death  by  virtue  of  such  an  agree- 
ment could  not  constitute  a  part  performance  or  valid  consideration 
for  an  alleged  parol  contract  in  the  nature  of  jointure. 

Appeal  from    Andrew    Circuit    Court. — Hon.   J.    P. 
Gkubb,  Judge. 

Affirmed, 

This  is  the  second  appeal  in  this  cause,  the  first 
being  reported  (  under  the  same  style )  in  82  Mo.  200. 
The  petition  and  general  nature  of  the  case  are  stated 
quite  fully  there. 

The  suit  is  in  equity  to  enforce  an  alleged  contract 
or  settlement  in  the  nature  of  jointure,  said  to  have  been 
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made  between  Joseph  Walker  and  defendant,  during 
the  life  of  the  former.  The  petition  proceeds  on  the 
theory  that  Joseph  Walker,  prior  to  the  enactment  of 
the  law  of  1875  (Revised  Statutes,  1879,  sec.  3296) 
concerning  married  women,  had  acquired  by  virtue  of 
his  marriage  with  defendant  a  considerable  amount  of 
property,  formerly  hers,  and  had  reduced  it  to  posses- 
sion ;  that,  afterwards,  he  proposed  that  upon  his  death 
she  should  receive  and  take  such  of  her  former  property 
as  then  remained,  in  lieu  of  all  claim  on  her  part  for 
dower  and  homestead ;  that  having  assented  thereto  she 
took  the  property  in  question  after  his  death,  amounting 
in  value  to  several  thousand  dollars,  but  still  held  pos- 
session of  the  mansion  bouse  and  claimed  all  her  rights 
of  dower  and  homestead  in  disregard  of  the  agreement 
mentioned. 

The  answer,  besides  a  general  denial,  stated  as  an 
affirmative  defense  that,  at  the  time  of  her  marriage  to 
Joseph  Walker,  she  was  possessed  of  a  large  estate 
in  chattels,  consisting  of  horses,  etc.,  and  that  the  same 
remained  and  constituted  her  separate  and  sole  estate 
afterwards,  and  that  her  husband  never  claimed  in  his 
lifetime  to  own,  control  or  intermeddle  with  any  part 
of  her  said  estate.  She  also  admitted  possession  of  the 
premises  mentioned,  claiming  that  her  dower  had  not 
been  admeasured  to  her,  etc. 

The  reply  put  the  new  matter  of  the  answer  in  issue. 

The  foregoing  is  merely  an  outline  of  the  pleadings, 
but  sufficient  for  the  purposes  of  this  appeal. 

The  cause  was  tried  by  the  court  and  a  great  amount 
of  evidence  heard. 

It  appeared,  among  other  things,  that  defendant 
and  Joseph  Walker  intermarried  somewhat  late  in  life, 
and  that  each  had  at  the  time  children  by  a  former  mar- 
riage. The  plaintiffs  in  this  controversy  are  the  child- 
ren of  Joseph  Walker  by  a  former  wife.  Further 
particulars  of  the  evidence  are  stated  in  the  opinion. 
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The  trial  resulted  in  a  finding  for  defendant  and  a 
decree  accordingly,  from  which  plaintiff  has  appealed. 

William  Heren  fpr  appellants. 

( 1 )  The  Judgment  of  the  court  below  is  manifestly 
against  the  evidence  given  on  the  trial,  and  the  law  of 
the  case  as  declared  in  82  Mo.  200.  ( 2 )  The  judgment 
of  the  court  below  is  clearly  against  the  rights  of  the 
parties  and  the  law  of  the  case. 

Edwards  &  Ellison  for  respondent. 

( 1 )  The  evidence  as  to  the  agreement  charged  in 
the  first  count  of  the  petition  was  confiicting.  The 
trial  court  found  no  such  agreement  was  made  between 
Joseph  Walker  and  defendant.  While  it  is  true  tbe 
appellate  court  may,  in  equity  cases,  examine  the 
whole  of  the  evidence  and  decide  the  case  anew,  yet 
where  the  evidence  is  uncertain  and  it  is  doubtful  to 
which  side  the  preponderance  should  be  given,  the  find- 
ing of  the  trial  court  on  the  facts  will  not  be  disturbed. 
A  trial  court  has  a  better  opportunity  to  judge  of  the 
credibility  of  thp  witnesses  and  the  weight  to  be  given  to 
their  evidence,  and  tbe  appellate  court  will  indulge  the 
presumption  that  the  decree  of  the  trial  court,  so  far  as 
the  weight  of  the  evidence  is  concerned,  was  for  the 
right  party.  Gimbel  v,  Pignero,  62  Mo.  240 ;  Sharp  v. 
McPikCy  62  Mo.  300;  Royle  v.  Jones,  78  Mo.  403; 
Hendricks  v.  Woods,  79  Mo.  590 ;  Eord  v.  Phillips,  83 
Mo.  523;  Snell  v.  Harrison,  83  Mo.  651.  (2)  The 
evidence  shows  the  husband  was  at  most  but  a  trustee 
to  manage  her  separate  property  for  her  sole  use, 
according  to  the  agreement  between  them,  made  when 
neither  knew  or  contemplated  which  would  survive  the 
other,  or  what  effect  such  agreement  would  have  on  the 
right  of  dower  or  of  homestead  of  the  defendant.  Ten- 
nison  v.  Tennison,  46  Mo.  77 ;  HoUhaus  v.  HornbostUj 
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60  Mo.  439;  Oeniry  v.  McReynolds,  12  Mo.  633. 
(3)  The  decision  of  the  supreme  court  in  Roberts  v. 
Walker^  82  Mo.  200,  was  upon  the  sufficiency  of  the 
petition,  the  allegations  of  which  for  the  purposes  of 
the  demurrer,  considered  in  that  decision,  were  taken 
as  true.  In  the  trial  on  the  merits,  evidence  disclosed 
a  different  state  of  facts, — a  clear  recognition  by  the 
husband  of  the  ownership  in  his  wife,  the  defendant,  of 
the  personal  property  brought  by  her  to  the  marriage. 
His  acts  were  not  merely  prompted  by  kindness,  but 
showed  that  he  permitted  her  to  use,  enjoy,  sell  and 
dispose  of  the  property  for  her  own  exclusive  use  and 
benefit.  If  he  so  treated  her  property,  he  thereby 
waived  his  common-law  right  to  such  property,  jure 
mariti^  and  it  is  immaterial  whether  the  marriage  took 
place  before  or  after  the  passage  of  this  married 
woman's  act  of  1875 ;  for  if  the  property  is  her  separate 
property  by  agreement  between  her  and  her  husband, 
or  by  his  acquiescence,  equity  will  protect  her  right. 
McCoy  V,  Hyatt^  80  Mo.  130 ;  Bowen  v,  McKean^  82 
Mo.  694 ;  Hammons  n.  Renfrow^  84  Mo.  332 ;  Huher  v. 
Huber,  10  Ohio,  372;  Wood  v.  Warden's  Adm'r,  20  Ohio, 
518  ;  McFerran  v.  Finney,  22  Mo.  App.  554.  ( 4 )  A 
parol  contract  to  release  dower  and  homestead  is  a  con- 
tract relating  to  an  interest  in  lands  and.  is  void  under 
the  statute  of  frauds.  2  Scribner  on  Dower  [2  Ed.] 
chap.  12,  sec.  1. 

Barclay,  J.— The  evidence  in  this  record  is  volu- 
minous and  very  conflicting.  We  have  examined  it 
with  care  and  agree  with  the  conclusions  which  the 
finding  of  the  trial  court  expresses.  It  would  serve  no 
useful  purpose  to  review  it  at  length.  Briefly  it  may 
be  said  that,  on  plaintiff's  part,  the  evidence  tended  to 
show  that  some  sort  of  arrangement  or  understanding 
existed  between  defendant  and  Joseph  Walker,  during 
his  life,  by  which  she  was  to  receive,  after  his  death,  all 
the  personal  property  that  came  to  him  by  virtue  or 
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their  marriage,  and  was  then  to  leave  the  place  to  his 
children,  bnt  even  the  plaintiff's  testimony  fails  to 
give. the  alleged  contract  stated  in  the  petition  a  suffi- 
ciently definite  substance  to  justify  a  court  of  equity  in 
acting  upon  it  to  transfer  an  interest  in  real  property. 

Where  a  legal  title  to  land  is  sought  to  be  impressed 
with  an  unwritten  Equitable  charge,  the  evidence  to  sup- 
port the  latter  should  be  clear  and  satisfactory.  There 
should  be  a  decided  preponderance  of  definite  testimony 
to  support  the  claim. 

It  is  undoubtedly  a  fact  in  this  case  that  Mrs. 
Walker,  after  the  death  of  Joseph  Walker,  received 
from  his  personal  representative  a  large  amount  of 
chattel  property  which  had  long  been  upon  the  farm 
occupied  by  the  family,  but  the  testimony  in  the  case 
points  quite  as  strongly  to  the  inference  that  she 
received  it  as  her  own,  pursuant  to  an  understanding 
had  between  herself  and  husband,  during  their  mar- 
riage, that  her  property  should  be  enjoyed  by  her  as  a 
sole  and  separate  estate,  as  to  the  conclusion  that  it 
was  received  by  her  pursuant  to  any  such  contract  as 
plaintiffs  allege.  Indeed,  there  is  quite  as  much  proba- 
tive force  in  the  evidence  given  to  support  the  alleged 
contract  asserted  in  the  answer  as  any  that  may  be  said 
to  prove  the  agreement  referred  to  in  the  petition. 

It  may  now  be  accepted  as  settled  law  in  this  state 
that  a  husband,  by  agreement  with  his  wife  and  a 
uniform  course  of  conduct  during  marriage  toward  her 
chattel  property,  may  (as  between  themselves  and 
those  in  privity  with  them )  invest  such  property  with 
the  character  of  a  sole  and  separate  equitable  estate 
which  a  court  of  equity  will  recognize  and  protect. 
Walker  v.  Walker  {1857),  25  Mo.  367;  HoUhaus  v. 
Hornlostle  ( 1875 ),  60  Mo.  439  ;  McCoy  v.  Hyatt  ( 1883 ), 
80  Mo.  130. 

If,  as  the  answer  charges  and  defendant's  evidence 
tends  to  prove.  Joseph  Walker  always  treated  and 
dealt  with  his  wife's  antenuptial  property  as  her  sole 
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and  separate  estate,  then  her  assumption  of  the  posses- 
sion thereof,  upon  his  death,  would  have  no  significance 
as  a  part  performance  of  the  contract  asserted  by  plain- 
tiff and  could  form  no  consideration  for  any  agreement 
or  settlement  of  such  property  upon  her  by  way  of 
jointure. 

After  reviewing  the  entire  evidence  in  the  case  we 
see  no  just  reason  to  doubt  the  correctness  of  the  find- 
ing for  defendant,  which  the  learned  trial  judge  entered, 
but,  on  the  contrary,  are  entirely  satisfied  that  the 
result  reached  was  correct  from  every  standpoint. 

The  only  questions  raised  on  this  appeal  relate  to 
the  proper  conclusions  to  be  deduced  from  the  evidence 
as  a  whole. 

Finding  the  assignments  of  error  unfounded  we  all 
agree  to  affirm  the  judgment. 
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Van  Raalte,  Appellant^  v.  Harrington. 

Fraudulent  Conveyance :  RELA.TioNsmp  of  debtor  and  pre- 
ferred CREDITOR.  While  a  debtor  has  the  right  to  prefer  even 
his  relatives  among  creditors,  yet  the  fact  of  such  relationship  is 
one  to  be  considered  by  the  j\u*y  in  connection  with  the  other  cir- 
cumstances on  the  question  of  intent  to  defraud  his  creditors. 

:  EVIDENCE  of  FRAUDULENT  PURPOSE.    Direct  or  positive 

evidence  of  knowledge  or  notice  by  a  vendee  of  his  vendor^s  pur- 
pose to  defraud  his  creditors  is  not  required ;  such  notice  or  knowl- 
edge may  be  inferred  from  circumstances. 

:  .    The  evidence  in  this  case  deemed  spfficient  to 

authorize  the  court  to  submit  to  the  jury  the  question  of  the  pur- 
chaser's good  faith. 


STATUTE  :  BONA  FIDE  PURCHASER  FOR  VALUE.      The  SCCOnd 

section  of  the  statute  of  fraudulent  conveyances,  Revised  Statute^, 
1879,  section  2497,  does  not  apply  to  conveyances  of  property  real 
or  personal  where  the  vendee  is  a  bona  fide  purchaser  for  value. 
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5.       :  VENDEB'S  NOTICE  OR  KNOWLEDGE  OF  FRAUDULENT  INTENT, 

RULE  AS  TO.  Where  the  vendee  has  paid  a  valuable  considera- 
tion and  it  is  sought  to  avoid  the  sale  because  he  had  notice  or 
knowledge  of  a  fraudulent  intent  on  the  part  of  his  vendor,  the 
question  to  be  submitted  to  the  jury  is  whether  he  had  notice  or 
knowledge  of  the.  fraudulent  purpose  of  the  vendor  and  not 
whether  he  had  knowledge  of  facts  which  would  put  a  prudent 
person  on  inquiry  and  lead  to  the  discovery  of  the  fraud. 

Appeal  from  St.    Louis   City    Circuit  Court, — Hon. 
Shepard  Barclay,  Judge. 

Reversed  and  remanded. 

Alexander  Martin  and  /.  8.  Laurie  for  appellant. 

( 1 )  The  refusal  of  the  trial  court  to  submit  special 
issues  to  the  jury  as  prayed  by  plaintiff  constitutes 
reversible  error.  R.  S.  1889,  sees.  6594,  6596,  6698; 
Commonwealth  v.  Desmond^  123  Mass.  407 ;  Rogers  v. 
Railroad,  35  Mo.  153 ;  State  v.  Proctor,  90  Mo.  334 ; 
State  V.  Railroad,  32  Fed.  Rep.  722 ;  Jennings  v.  Cutler, 
12  Kan.  500 ;  State  v.  Crawford,  11  Kan.  32 ;  Powers  v. 
Knecldioff,  41  Mo.  425 ;  MarmaduTce  v.  McMasters,  24 
Mo.  51.  (2)  The  instructions  given  by  the  court  dis- 
regard the  issue  of  actual  fraud  made  by  the  pleadings 
and  submit  the  case  to  the  jury  on  an  erroneous  theory. 
Fraser  v.  Passage,  63  Mich.  551 ;  Carroll  v.  Hayward, 
124  Mass.  120;  Coolidge  v.  Heneky,  11  Or.  327;  Parker 
V.  Conner,  93  N.  Y.  118 ;  French  t.  Reed,  70  la.  122 ; 
Shroeder  v.  Walsh,  120  111.  403 ;  Catchings  v.  Harcrow, 
49  Ark.  20 ;  Cook  v.  Cook,  43  Md.  523 ;  Dougherty  v. 
Cooper,  88  Mo.  602 ;  Frederick  v.  Allgaier,  88  Mo.  602 ; 
Sexton  V.  Anderson,  93  Mo.  373 ;  Hamilton  v.  Marks, 
63  Mo.  167.  ( 3 )  The  court  by  refusing  instructions  as 
prayed  for  by  plaintiff  denied  him  his  proper  attitude 
as  purchaser  for  value  and  placed  him  in  a  false  light 
before  the  jury.  Instruction  number  10  is  proper  in 
form  and  elementary  in  principle.  Albert  v.  Besel,  88 
Mo.  150 ;  Jones  v.  Simpson,  110  U.  S.  609  ;  Schroeder  v. 
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WaUTi,  120  111,  403 ;  Shelley  v.  Booth,  73  Mo.  74 ;  Sexton 
V.  AndersoUy  95  Mo.  379;  Levey  v.  Adler^  97  Mo.  413; 
Ryan  v.  Young,  79  Mo.  30 ;  Holmes  v.  Braidwood,  82 
Mo.  610.  ( 4 )  There  is  no  evidence  to  support  the  ver- 
dict. Hipsley  v.  Railroad,  88  Mp.  348;  Beams  v. 
Keith,  63  Mo.  84 ;  Lomer  v.  Meeker,  25  N.  Y.  361 ; 
Evans  v.  Oeorge,  80  III.  51 ;  Lionherger  v.  Pohlman,  16 
Mo.  App.  392;  Eausman  v.  Hope,  20  Mo.  App.  193; 
Waddingham  v.  Loker,  44  Mo.  132 ;  Fnnkhous&i'  v. 
Lay,  78  Mo.  458 ;  Priest  v.  Way,  87  Mo.  16 ;  State  v. 
Primm,  98  Mo.  373.  The  burden  of  proof  was  on 
defendant  to  establish  notice,  and,  there  being  a  total 
and  absolute  failure  of  evidence  on  the  point,  the  ver- 
dict should  not  be  permitted  to  stand.  Hearn  v.  Keith, 
63  Mo.  84;  Whitsett  v.  Ranso7n,  79  Mo.' 258;  Spohn  v. 
Railroad,  87  Mo.  74;  Chandler  t).  Fleeman,  50  Mo. 
237 ;  Dunn  v.  Dunnaker,  87  Mo.  597.  ( 5 )  There  was 
no  evidence  tending  to  show  the  market  value  of  the 
goods  at  the  date  of  the  trial. 

Lee  &  Ellis,  David  Goldsmith  and  Albert  Arn- 
stein  for  respondent. 

( 1 )  The  court  committed  no  error  in  refusing  to 
submit  the  special  issues ;  the  questions  submitted 
under  the  law  of  1885  should  be  material  issues  made 
by  the  pleadings.  Flannery  v.  Railroad,  23  Mo.  App. 
120',  Turner  v.  Railroad,  23  Mo.  App.  12;  Chicago 
V.  Dunlevy,  22  N.  E.  Rep.  15;  Blake  v.  Davis,  20 
Ohio,  231 ;  Benton  v.  Railroad.  25  Mo.  App.  165 ; 
Jackson  v.  Ins.  Co.,  27  Mo.  App.  62.  (2)  The  theory 
upon  which  the  issue  of  fraud  was  submitted  to  the  jury 
was  the  correct  one.  There  is  unquestionably  a  direct 
conflict  among  the  authorities  as  to  whether  or  not  a 
vendee  must  have  actual  knowledge  of  the  vendor's 
fraudulent  intent  or  whether  constructive  notice  will 
suffice.  In  this  state  the  law  is  settled  in  favor  of  the 
latter  theory.    Rupe  v.  Alkire^  77  Mo.  641 ;  State  v. 
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Estell^  6  Mo.  App.  6.  The  following  authorities  sup- 
port this  view :  Blum  v.  Simpson^  66  Tex.  84 ;  71  Tex. 
628;  Hooaer  v.  Bunt,  65  Wis.  71 ;  Bedford  v.  Penny , 
58  Mich.  424 ;  Bollman  v.  Lucas,  22  Neb.  796  ;  Dyer  v. 
Taylor,  50  Ark.  314;  Hoy,  etc,  Co,  v.  Turner,  85  Ala. 
465  ;  Beddenger  v.  W eland,  67  Md.  359 ;  Thompson  v. 
Duff,  19  Bradw.  (111.)  78;  Spaulding  v.  Adams,  63 
la.  437;  Oolloher  v.  Martin,  33  Kan.  255;  Wells  v. 
McMaJion,  18  Pac.  Rep.  ( Wash.)  73  ;  Moore  v,  William' 
son,  15  Atl.  Rep.  587 ;  Wood  v.  Elliott,  7  S.  W.  Rep. 
624 ;  The  Holladay  Case,  27  Fed.  Rep.  830 ;  Bartles  v. 
Oibson,  17  Fed.  Rep.  297 ;  Singer  v.  Jacobs,  11  Fed. 
Rep.  559.  The  text- writers  also  support  this  view: 
Wait  on  Fraud.  Con.  [2  Ed.]  sec.  379,  et  seq.;  Bump  on 
Fraud.  Con.  [3  Ed.]  pp.  201,  202;  Bigelow  on  Fraud, 
pp.  386,  387;  Kerr  on  Fraud  and  Mistake  [2  Ed.]  pp. 
246,  247.  Besides  appellant's  own  instructions  are 
framed  on  the  same  theory  and  he  cannot  now  object  to 
the  form  in  which  the  issue  of  fraud  was  submitted  to 
the  jury.  Bettes  v.  Magoon,  85  Mo.  580 ;  Thorpe  v. 
Railroad,  89  Mo.  650 ;  Noble  v.  Blount,  77  Mo.  235 ; 
Bank  v.  Hammer  slough,  72  Mo.  274 ;  Smithy,  Culligan, 
73  Mo.  887;  Loomis  v.  Railroad,  17  Mo.  App.  340; 
Straat  v.  Hdyward,  37  Mo.  App.  585. 

Black,  J.— This  is  a  controversy  over  a  stock  of 
merchandise  consisting  of  dry  goods,  notions,  clothing, 
hats  and  caps,  and  boots  and  shoes.  Adolph  Lederer 
being  the  owner  and  in  possession  of  the  goods  sold  the 
same  to  Samuel  Van  Raalte  who  took  immediate  posses- 
sion. Thereupon  the  defendant,  as  sheriff  of  St.  Louis, 
levied  upon  the  property  by  virtue  of  several  writs  of 
attachment  sued  out  by  the  mercantile  creditors  of 
Lederer.  Van  Raalte  then  commenced  this  action 
of  replevin,  gave  bond  and  reacquired  possession.  The 
sheriff  defends  on  the  ground  that  the  sale  was  one 
made  in  fraud  of  creditors  and  that  plaintiff  purchased 
with  full  know  ledge  of  the  intended  fraud. 
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Plaintiflf  was  a  pawnbroker  and  dealer  in  jewelry 
and  to  a  limited  extent  in  other  merchandise  at  Fourth 
street  in  the  city  of  St.  Louis ;  he  had  associated  with 
him  his  stepfather,  Julius  Van  Raalte,  as  a  partner  in 
the  profits  of  the  business.  Lederer  carried  on  a 
mercantile  business  at  Chouteau  avenue  in  the  same 
place.  The  evidence  of  plaintiflf  and  of  Julius  Van 
Raalte  is,  that  Lederer  came  to  their  store  and  proposed 
to  sell  his  entire  stock  of  goods,  saying  he  was  old, 
feeble  and  not  capable  of  transacting  business ;  that  he 
wanted  to  sell  out,  straighten  up  his  affairs  and  quit 
business.  Julius  Van  Raalte  examined  the  goods  and 
made  a  report  to  the  plaintiflf,  and  the  parties  then 
commenced  taking  an  invoice.  All  this  occurred  on 
the  second  of  October,  1886. 

The  invoice,  which  amounted  to  something  over 
eleven  thousand  dollars,  at  cost  prices,  was  completed 
on  the  sixth  of  the  same  month.  Lederer  then  oflfered 
to  take  seventy-five  cents  on  the  dollar,  and  Julius 
Van  Raalte  oflfered  sixty-five,  and  the  trade  was 
closed  at  the  last-named  price.  The  parties  then  went 
to  the  Fourth-street  store,  where  plaintiflf  paid  sev- 
enty-two hundred  and  thirteen  dollars,  for  the  goods 
in  cash  over  the  counter,  and  Lederer  gave  to  the 
plaintiflf  full  and  complete  possession  of  the  prop- 
erty. Subsequently  Lederer  paid  from  the  proceeds 
arising  from  the  sale  a  note  due  at  bank  for  five  hundred 
dollars  on  which  his  son-in-law  was  surety.  He  paid  to 
his  son  Emil,  a  young  man  twenty-eight  years  of  age, 
forty-eight  hundred  dollars,  and  to  his  other  son  Samuel, 
twenty-two  years  old,  fifteen  hundred  dollars.  He 
applied  about  two  hundred  dollars  in  payment  of  other 
debts.  The  evidence  of  the  Lederers  is  that  the  father 
owed  the  sons  the  above-named  amounts  for  services 
and  for  moneys  advanced.  A  few  days  before  the  sale 
to  plaintiflf,  Lederer  turned  over  to  a  son-in-law  goods 
costing  three  thousand  dollars  to  secure  a  debt  of  two 
thousand    dollars.    These   goods    were  placed    in  an 
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auction  hou^e,  and  were  subsequently  sold  to  pay  that 
debt.  The  above  transactions  left  Lederer  without  prop- 
erty, and  owing  the  attaching  creditors  some  ten 
thousand  dollars  for  goods  purchased  on  time  for  the 
fall  trade,  the  bills  not  being  due  at  the  date  of  the  sale 
to  plaintiff. 

Plaintiff  says  he  had  contemplated  extending  his 
business,  so  that  the  purchase  was  in  line  with  a  pre- 
viously formed  design.  A  few  days  after  he  opened 
the  Chouteau-avenue  store,  he  removed  goods  invoiced 
at  fourteen  hundred  and  sixty-three  dollars  to  the 
Fourth-street  store  and  sold  the  remainder  of  the  new 
purchase  at  auction  ;  the  goods  thus  sold  realized  some- 
thing in  excess  of  the  price  paid  therefor.  The  change 
in  the  plaintiff's  design  to  extend  his  business  is 
accounted  for  on  the  ground  of  his  ill  health. 

When  the  trade  was  consummated,  plaintiff  called 
in  his  attorney  who  prepared  and  Lederer  signed  and 
acknowledged  a  bill  of  sale.  Inquiries  were  then  made 
of  Lederer  as  to  his  title  to  the  goods,  and  of  his  wife 
whether  she  had  any  interest  therein,  but  no  inquiries 
were  made  as  to  the  extent  of  the  vendor's  indebted- 
ness. Plaintiff  says  he  did  not  know  that  his  vendor 
was  indebted  to  the  attaching  creditors,  or  to  any  other 
person. 

The  Chouteau-avenue  store  was  kept  open  while  the 
parties  were  taking  the  invoice,  and  goods  which 
arrived  during  that  time  were  not  included  therein. 
There  is  some  evidence  to  the  effect  that  goods  were 
shipped  from  the  store  during  that  time,  and  there  is 
much  evidence  to  a  contrary  effect.  Lederer  held  a 
lease  upon  his  store  premises,  and  he  and  his  son  appear 
to  have  been  designated  as  lessees.  This  lease  was 
transferred  to  the  plaintiff  who  leased  the  second  story 
of  the  building  to  Lederer  where  the  latter,  his  wife 
and  two  sons  continued  to  reside  as  before  the  sale  to 
plaintiff.  Some  time  previous  to  this  sale  one  of  the 
sons  of   Lederer  had  worked  for  the  plaintiff  at  his 
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Fourth-street  store.    There  are  some  other  circumstances 
in  evidence  which  we  deem  it  unnecessary  to  recite. 

1.  The  point  urged  with  so  much  confidence  by 
the  plaintiff,  who  is  the  appellant,  that  there  is  no  evi- 
dence tending  to  show  that  Lederer  intended  to  defraud 
his  creditors  cannot  be  sustained.  Lederer,  it  is  true, 
had  a  right  to  prefer  some  creditors  to  others,  and  the 
fact  that  his  sons  were  made  the  preferred  creditors  does 
not,  of  itself,  furnish  evidence  of  fraud ;  but  the  rela- 
tionship is  a  fact  to  be '  considered  with  the  other 
circumstances.  Sons  and  sons-in-law  figure  at  every 
turn  of  the  evidence.  The  great  effort  on  the  part  of 
the  vendor  seems  to  have  been  to  get  enough  out  of  his 
property  to  pay  off  these  favored  persons,  and  there  is 
some  ground  for  making  the  deduction  that  the  late 
purchases  made  by  Lederer  on  time  were  made  with  a 
fixed  purpose  of  never  paying  for  the  goods  so  pur- 
chased. In  our  opinion  there  is  evidence  of  an  intended 
fraud  on  the  part  of  Lederer. 

2.  Nor  do  we  agree  to  the  proposition  that  there  is 
no  evidence  tending  to  show  nofifce  to  plaintiff  of  the 
intended  fraud.  It  may  be  inferred  from  the  evidence 
that  the  price  paid  by  the  plaintiff  for  the  goods  was  less 
than  their  real  value.  The  transaction  was  one  entirely 
out  of  the  usual  course  of  business  of  the  vendor,  and  this 
the  plaintiff  well  knew.  The  plaintiff '  s  agents  were  very 
cautious  to  make  full  inquiry  as  to  whether  the  vendor 
had  good  title,  and  to  that  end  interrogated  his  wife, 
but  made  no  inquiry  as  to  his  indebtedness.  On  this 
subject  there  was  a  seeming  studied  silence.  Direct  and 
positive  evidence  of  notice  or  knowledge  by  the  vendee 
of  the  intended  fraud  is  not  required.  Such  notice  or 
knowledge  may  be  inferred  from  the  circumstances. 
All  the  circumstances  considered  there  is  evidence  which 
justified  the  court  in  submitting  the  question  of  good 
faith  on  the  part  of  the  purchaser  to  the  jury,  as  a  ques- 
tion of  fact. 
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3.  The  court,  at  the  request  of  the  defendant, 
instructed  the  jury  that  if  the  transfer  of  the  property 
from  Lederer  to  plaintiff  was  made  by  Lederer  with 
intent  to  hinder,  delay  or  defraud  his  creditors,  and  the 
plaintiff  "had  knowledge  of  facts  and  circumstances 
from  which  such  fraudulent  intent  might  reasonably  and 
naturally  be  inferred  by  an  ordinarily  cautious  person, 
then  said  transfer  of  said  property  to  the  plaintiff  is  fraud- 
ulent and  void,  and  the  jury  should  find  for  defendant." 

The  court  gave  other  instructions  of  its  own  motion, 
which  are  to  the  following  effect :  That  if  the  vendee 
had  knowledge  of  facts  and  circumstances  sufllcient  to 
put  a  man  of  ordinary  prudence  upon  inquiry  touching 
the  vendor's  intention,  and  failed  to  make  such  inquiry; 
that  such  inquiry,  if  made,  would  have  disclosed  ah 
intent  of  the  vendor  to  defraud  his  creditors,  then  the 
sale  was  fraudulent  on  the  part  of  the  vendee,  even 
though  he  paid  a  valuable  consideration  for  the  goods 
and  had  no  actual  knowledge  of  the  intent  of  the  vendor 
to  defraud  his  creditors. 

There  is  no  question  of  constructive  fraud  in  this 
case.  The  sale  of  the  goods  is  attacked  on  the  ground 
that  it  was  made  with  intent  to  hinder,  delay  or  defraud 
the  creditors  of  the  vendor,  and,  therefore,  within  the 
second  section  of  the  statute  concerning  fraudulent  con- 
veyances. That  statute  does  not  apply  to  conveyances 
of  property,  real  or  personal,  where  the  vendee  is  a  bona 
fide  purchaser  for  value.  As  the  plaintiff  paid  a  valuable 
consideration  and  took  immediate  possession,  it  devolved 
upon  the  defendant  to  show  that  plaintiff  was  not  a  bona 
fide  purchaser.  In  other  words,  to  defeat  the  sale, 
defendant  must  show  that  it  was  made  by  the  vendor  to 
hinder,  delay  or  defraud  his  creditors,  and  that  the 
vendee  in  some  way  participated  in  the  intended  fraud. 
By  the  instructions  given  the  vendee's  participation  is 
placed  on  the  ground  alone  that  he  purchased  with 
notice  or  knowledge  of  the  fraudulent  purposes  of  the 
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vendor.  These  instructions  do  not,  in  terms,  submit 
this  question  to  the  jury,  but  charge  him  with  con- 
structive notice  or  knowledge,  if  he  knew  of  facts  which 
would  put  a  prudent  i)erson  upon  inquiry  and  lead  to  a 
discovery  of  the  fraud.  Such  facts  are  made  equivalent 
to  notice  or  knowledge.  Such  is  the  law  in  many  courts, 
as  will  be  seen  from  the  authorities  cited  by  respondent. 
It  is  the  favorite  doctrine  of  some  of  the  text- writers. 
Wait  on  Fraud.  Con.  [2  Ed.]  sec.  379  ;  Bump  on  Fraud. 
Con.  [3  Ed.]  494. 

This  court,  the  respondent  contends,  has  adopted 
the  same  rule ;  and  in  support  of  the  claim  we  are 
cited  to  Rupe  v.  Alkire^  77  Mo.  742.  In  that  case 
we  said  a  refused  instruction  should  have  been  given, 
which  concluded  with  these  words:  '*And  if  the  jury 
believe  from  the  evidence  that  suflBcient  knowledge  was 
obtained  by  the  plaintiff  to  put  him  upon  his  inquiry, 
then  the  jury  have  the  right  to  infer  that  the  plaintiff 
had  knowledge  of  the  fraudulent  character  of  the 
transaction,  if  they  further  find  it  was  in  fact  fraudu- 
lent." This  instruction,  which  we  said  should  have 
been  given  in  that  case,  furnishes  no  precedent  for  the 
instruction  given  by  the  court  in  the  case  in  hand.  It 
is  one  thing  to  say  knowledge  may  be  inferred  from 
facts  and  circumstances  sufficient  to  put  a  person  upon 
inquiry,  and  that  is  the  effect  of  the  refused  instruction 
in  that  case ;  but  it  is  a  different  thing  to  say  such  cir- 
cumstances are,  as  a  matter  of  law,  knowledge.  There 
is  no  element  of  constructive  notice  in  the  refused 
instruction  in  the  Rupe-AlJcire  case.  It  is  left  to  the 
jury  to  find  the  fact  as  to  whether  the  purchaser  had 
knowledge  of  the  fraudulent  character  of  the  transac- 
tion, while  in  the  case  in  hand  the  designated  facts  are 
declared  to  be  notice  or  knowledge,  and  that,  too,  with- 
out any  regard  as  to  what  the  actual  fact  may  have 
been.  Indeed,  this  court,  in  substance,  said  in  State  ex 
rel.  V.  Merritt,  70  Mo.  275,  that  it  was  not  the  duty  of 
every  purchaser  of  goods  to  inquire  into  the  motives  of 
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the  vendor  for  making  the  sale ;  for  such  a  rule  would 
hamper  the  transfer  of  personal  property  to  an  extent 
which  would  be  detrimental  to  commerce  and  subversive 
of  the  policy  which  encourages  a  free  and  untrammeled 
traffic  in  such  property. 

The  very  question  now  under  consideration  came 
before  the  court  of  appeals  in  Parker  v,  Conner^  93 
N.  Y.  118.  That  was  a  suit  to  recover  damages  for  an 
alleged  unlawful  seizure  and  sale  of  personal  property 
which  the  plaintiff  had  purchased  from  Halloran.  The 
question  was  whether  the  sale  to  plaintiflf  was  one  made 
in  fraud  of  creditors.  The  trial  court  instructed  the 
jury  that  facts  and  circumstances  sufficient  to  put  a 
prudent  person  upon  inquiry  constituted  notice  of  the 
fraud.  The  conclusion  of  the  court  of  appeals  is 
expressed  in  these  words:  *'We  think  that  in  cases 
like  the  present,  where  an  intent  to  defraud  creditors  is 
alleged,  the  question  to  be  submitted  to  the  jury  should 
be  whether  the  vendee  did  in  fact  know,  or  believe, 
that  the  vendor  intended  to  defraud  his  creditors,  not 
whether  he  was  negligent  in  failing  to  discover  the 
fraudulent  intent,  and  that,  on  general  principles,  inde- 
pendently of  the  statute,  the  same  rules  are  applicable 
in  such  cases  as  are  applied  for  the  purpose  of  deter- 
mining the  bona  fides  of  a  holder  of  commercial  paper." 
The  same  doctrine  is  asserted  in  Qoolidge  v.  Heneky^  11 
Or.  327;  Lyons  v.  Leahy ^  15  Or.  8,  and  in  Carroll  v. 
Eayward^  124  Mass.  120. 

The  court  in  Knower  v.  Cadden  Clothing  Co.^  57 
Conn.  202,  221,  when  speaking  upon  the  same  question, 
said :  "  We  have  made  these  references  to  the  decisions 
of  this  court  for  the  purpose  of  showing  that  in  all  cases 
where  the  title  of  a  vendee  has  been  attacked  because  of 
the  intent  on  the  part  of  the  vendor  to  defraud  his  cred- 
itors by  the  transfer,  those  making  the  attack  have  been 
required  to  assume  the  burden  of  proving  that  the 
vendee  had  actual  knowledge  of,  and  participated  in, 
the  fraud ;  that  is,  that  he  had  an  intent  to  commit  a 
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fraud  ;  this  to  be  proven  as  a  fact,  and  not  to  be  imputed 
by  any  rule  of  law."  So  in  Seavy  v.  Dearborn ,  19  N.  H. 
351,  the  court,  speaking  of  the  evidence  and  instruction 
as  to  the  vendee's  participation  in  an  alleged  fraudulent 
sale  of  goods,  said:  ''The  true  issue  presented  is  the 
question  of  actual  knowledge.  *  *  *  The  evidence 
required  is  that  which  shall  convince  a  jury  that  the  party 
did  know  the  unlawful  purpose.  *  *  *  The  evidence 
required  by  the  instructions  given  to  the  jury  at  the 
trial  comes  short  of  this.  Instead  of  knowledge,  they 
were  required  only  to  find  such  facts  as  would  have  led 
an  observer  of  common  intelligence  to  perceive  and 
understand  the  motives  of  Hills ;  such  facts  being  suflBi- 
cient,  according  to  the  instructions,  to  have  put  the 
plaintiff  upon  inquiry,  and  to  have  charged  him  with 
knowledge.  The  effect  of  this  language  was  to  charge 
the  plaintiff  upon  a  mere  constructive  or  implied  knowl- 
edge of  the  fraud,  and  was,  therefore,  erroneous." 

The  equity  rule  which  charges  one  with  knowledge 
of  fraud  if  he  had  knowledge  of  suflScient  facts  to  put 
him  upon  inquiry  and  lead  to  a  discovery  of  the  fraud 
had  the  inquiry  been  pursued,  is  open  to  several  objec- 
tions when  used  as  a  guide  or  formula  for  instructing 
the  jury  in  cases  like  the  present  one.  It  lays  out  of 
sight  and  disregards  the  actual  fact.  It  measures  the 
good  faith  of  a  confiding  and  unsuspecting  vendee  by 
the  same  standard  that  it  does  the  shrewd  and  experi- 
enced trader.  It  makes  the  vendee  a  participant  in  the 
fraudulent  purposes  of  the  vendor  by  constructive 
knowledge,  while  an  actual  intended  fraud  on  the  part 
of  the  vendor  must  be  shown.  The  doctrine  of  con- 
structive notice  has  no  just  application  to  cases  like  the 
one  in  hand.  Where  the  vendee  has  paid  a  valuable 
consideration,  and  it  is  sought  to  avoid  the  sale  because 
he  had  notice  or  knowledge  of  a  fraudulent  intent  on 
the  part  of  the  vendor,  the  question  to  be  submitted  to 
the  jury  is  whether  he  had  notice  or  knowledge  of  the 
fraudulent  purpose  of  the  vendor,  and  not  whether  he 
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had  knowledge  of  facts  which  would  put  a  prudent  per- 
son upon  inquiry,  and  lead  to  a  discovery  of  a  fraud. 
This  notice  or  knowledge  need  not  be  shown  by  direct 
and  positive  evidence.  It  may  be  inferred  from  other 
facts  and  circumstances.  Facts  which  would  put  a 
person  upon  inquiry  will  be  evidence  from  which  the 
inference  may  be  drawn,  but  it  should  be  left  to  the 
jury  to  make  the  inference.  Such  notice  or  knowledge 
may  be  proved  like  any  other  fact,  and  it  is  none  the 
less  actual  notice  or  knowledge  because  inferred  from 
the  res  gestce. 

Some  other  questions  are  made  in  the  briefs,  but  it 
is  not  likely  they  will  arise  on  a  new  trial,  and  they  are, 
therefore,  not  considered.  For  the  error  in  the  instruc- 
tions, before  pointed  out,  thfe  judgment  is  reversed,  and 
the  cause  remanded.  Barclay,  J.,  not  sitting;  the 
other  judges  concur. 


8. 


Maus,  Appellant,  v.  The  City  of  Springfield. 

Negligence :  cnr :  repair  op  streets.  A  city  charged  with 
the  duty  of  keeping  its  highways  in  repair,  and  having  means  pro- 
Tided  by  taxation  to  discharge  it,  wiU  be  liable  for  negligence  in  its 
performance,  if  injury  results. 

:  :  PROOF  OP  STREET.    Actual  possession  by  the  city 

and  user  by  the  public  are  sufficient  to  show  that  the  place  is  a 
street  without  proof  of  formal  dedication. 

:  ; — .    A  city  is  bound  to  keep  its  streets  in  condition  of 

reasonable  safety  by  night  as  well  as  by  day. 


— :  :  NOTICE  OP  DEFECT  IN  STREET.     Notice  on  the  part 

of  the  city  of  a  defect  in  a  street  may  be  inferred  from  long  con- 
tinuance thereof. 

Failure  to  repair  such  defect  after  notice  and 
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6.    : .     Knowledge   of   such   defect  by  a  pedestrian 

injured  thereby  is  not  necessarily  a  bar  to  recovery,  where  the 
defect  \b  not  of  such  nature  as  to  render  the  use  of  the  street 
necessarily  dangerous  to  a  person  ordinarily  careful. 

7.  ■  : :  CONTEIBUTORY  NEOLIQENCB.    It  Cannot  in   such 

action  properly  be  declared  as  a  matter  of  law  that  plaintiff  failed 
to  exercise  ordinary  care  unless  the  facts  in  evidence  exclude 
any  other  fair  and  reasonable  inference  on  the  subject. 

8.     : .    The  issue  of  contributory  negligence  on  the  facts 

was  for  the  jury. 

Appeal  from    Oreene    Circuit  Court. — Hon.   W.    D. 
Hubbard,  Judge. 

Reversed  and  remanded. 

This  is  an  action  for  personal  injuries  sustained  by 
plaintiflE  by  reason  of  the  alleged  negligence  of  defend- 
ant, the  city  of  Springfield,  in  permitting  one  of  its 
street  crossings  to  remain  in  a  dangerous  and  unsafe 
condition,  after  due  notice  thereof. 

The  pleadings  need  not  be  specially  noted.  They 
raise  the  issues  of  negligence  on  the  part  of  defendant, 
with  regard  to  the  condition  of  the  street-crossing,  and 
of  the  contributory  negligence  of  plaintiff. 

At  the  trial  plaintiff  was  obliged  to  take  a  nonsuit 
with  leave  in  consequence  of  the  court's  ruling  that  he 
could  not  recover.  The  court  afterwards  refused  to 
take  off  the  nonsuit  whereupon  plaintiff  appealed,  after 
the  usual  preliminaries. 

For  the  purposes  of  this  hearing  the  following  is  a 
suflBcient  outline  of  the  evidence  submitted  by  the 
plaintiff. 

The  alleged  defect  in  the  street  was  upon  the 
cross-walk,  in  prolongation  of  the  sidewalk  on  Phelps 
avenue  (a  much  frequented  thoroughfare )  at  the  inter- 
section of  Benton  avenue.  It  consisted  of  a  gap  some 
twelve  or  fifteen  inches  deep  and  two  feet  wide,  extend- 
ing across  the  usual  traveled  footway  at  that  point. 


Digitized  by  VjOOQIC 


VOL.  101,  OCTOBER  TERM,  1890.  615 

Maus  V.  The  City  of  Springfield, 

On  one  side  of  this  gap  was  a  stone  slanting  downward 
toward  it  for  some  fonr  or  five  inches  at  an  angle  of 
about  twenty-two  degrees.  The  opening  had*  formerly 
been  covered  by  a  large  flat  stone  but  it  had  not  been 
there  for  at  least  three  months  before  this  accident. 
Plaintiflf  had  been  over  the  crossing  often  and  had 
observed  its* condition. 

The  injury  occurred  one  dark  and  cloudy  night  in 
December,  while  plaintiff  was  passing  that  way  along  the 
crossing  on  an  errand  of  business.  He  missed  his  foot- 
ing in  attempting  to  step  across  the  gap  from  the  slant- 
ing stone  to  that  opposite,  fell  into  the  mud  and  against 
a  fire  plug,  breaking  some  ribs  and  sustaining  other 
injuries. 

It  appeared  that  plaintiflf  had  one  hand  in  his 
pocket  when  he  fell,  and  that  he  might  have  gone  to 
his  destination  by  another  route. 

Geo.  8.  Rathburn  for  appellant. 

( 1 )  The  court  erred  in  taking  the  case  from  the 
jury.  The  question  of  contributory  negligence  is  a 
question  for  the  jury.  Fink  v.  Furnace  Co.^  10  Mo. 
App.  61 ;  Brennen  v.  City  of  St.  Louis,  92  Mo.  482. 
It  is  usurpation  for  the  trial  court  to  take  such  an  issue 
from  the  jury.  Cook  v.  Railroad,  19  Mo.  App.  329  ; 
Petty  t.  Railroad,  88  Mo.  806 ;  Drain  v.  Railroad,  86 
Mo.  574 ;  Tahler  v.  Railroad,  93  Mo.  79 ;  Norton  v. 
Ittner,  56  Mo.  351.  (2)  The  fact  that  Maus  knew  of 
the  defect  in  the  crossing  is  not  conclusive  evidence  of 
negligence  on  his  part.  It  is  only  necessary  for  him 
to  prove  ordinary  care  to  avoid  the  accident,  and  he 
is  not  obliged  to  abandon  a  convenient  route  of  travel 
on  account  of  it.  BuescMng  v.  Gaslight  Co.,  73  Mo. 
219,  and  cases  cited,  and  77  Mo.  431  ;  Russell  v.  Colum- 
bia, 74  Mo.  480.  (3)  The  traveler  is  not  required  to 
abandon  an  accustomed  way  of  travel  in  a  city  because 
of  dangerous  excavations.    He  is  only  required  under 
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such  circumstances  to  use  ordinary  care.  Smith  t>.  St. 
Josephy  46  Mo.  449  ;  Thompson  on  Negligence,  pp.  1203, 
et  seq. ;  Loewer  v.  City  of  Sedalia^  77  Mo.  431.  Whether 
plaintiflE  was  guilty  of  contributory  negligence  was  a 
question  for  the  jury.  77  Mo.  431.  (4)  The  third 
instruction  given  for  plaintiff  in  Loewer  v.  Sedalia,  77 
Mo.  431,  correctly  declared  the  law  of  this  case.  See, 
also,  Stephens  v.  Macon,  83  Mo.  355 ;  Barton  v.  Spring- 
fields  110  Mass.  131 ;  Snow  n.  Provincetown,  12  Mass. 
580.  ( 5 )  The  demurrer  to  the  evidence  should  have 
been  overruled. 

Ooode  &  Cravens  for  respondent. 

f  1 )  The  demurrer  to  the  evidence  was  properly 
sustained  because  plaintiff's  own  testimony  shows  he 
was  guilty  of  contributory  negligence  which  contributed 
to  his  injury ;  the  gutter  into  which  he  stepped  is  not 
Such  a  defect  as  will  sustain  the  charge  of  negligence 
against  the  city  ;  besides  whatever  hazard  there  was 
in  crossing  the  gutter  was  voluntarily  assumed  by 
plaintiff,  he  being  well  acquainted  with  the  place. 
Buesching  v.  Oaslight  Co,^  73  Mo.  219  ;  Powell  v.  Rail- 
road, 76  Mo.  83 ;  Lenix  v.  Railroad,  76  Mo.  86  ;  Tay- 
lor V.  Railroad,  86  Mo.  467  ;  Zimmerman  v.  Railroad, 
71  Mo.  476.  (2)  ''If  one  is  possessed  of  positive 
knowledge  that  the  defect  is  dangerous,  and  in  addition 
to  this  circumstance  that  there  is  another  and  safer  wav, 
no  recovery  can  be  had  for  an  injury  to  person  or  prop- 
erty from  an  attempt  to  pursue  the  dangerous  course." 
Centralia  v,  Krouse,  64  111.  19 ;  Lovenguth  v.  Bloom- 
ton,  71  111.  238 ;  Wilson  v.  Charleston,  8  Allen,  137 ; 
Durkin  v.  Troy,  61  Barb.  437 ;  Schoeffler  v.  Sandusky, 
33  Ohio  St.  246  ;  Tozonship  v.  Kaig,  84  Pa.  St.  230. 

Barclay,  J. — In  the  argument  it  is  conceded  that 
the  defendant  being  charged  by  its  charter  with  the 
duty  to  keep  its  highways  in  repair,  and  having  ample 
means  provided  by  the  taxing  power  to  discharge  it^ 
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would  be  liable  for  neglect  to  perform  that  duty,  on  a 
proper  showing.  But  defendant  claims  ( and  the  trial 
court  held )  that  no  such  showing  has  been  made. 

To  establish  the  character  of  the  locality,  where  the 
injury  occurred,  as  part  of  a  public  street,  nothing  more 
was  essential  than  to  show  that  it  was  in  actual  posses- 
sion of  the  city  and  open  to,  and  used  by,  the  public  as 
a  thoroughfare  at  the  time.  This  plaintiff  did.  It  was 
not  necessary  to  prove  any  formal  dedication  or  appro- 
priation of  the  street. 

That  defendant  was  bound  to  exercise  ordinary 
care  to  keep  the  place  in  question  ( as  well  as  other  por- 
tions of  its  traveled  streets )  ina  condition  of  reasonable 
safety  for  the  use  of  the  public  by  night  as  well  as  by 
day  is  a  proposition  too  clear  to  require  discussion. 

We  consider  the  evidence  offered  by  plaintiff  (of 
which  the  substance  is  presented  in  the  statement 
accompanying  this  opinion )  as  tending  to  establish  a 
breach  of  that  duty. 

It  appeared  that  there  was  a  considerable  gap  in 
the  traveled  cross-walk ;  that  the  place  was  totally  dark, 
and  that  plaintiff,  in  endeavoring  to  pass  over  it, 
slipped,  fell  and  was  injured.  It  further  was  shown 
that  the  gap  referred  to  had  been  in  existence  at  least 
three  months  and  was  readily  noticeable. 

Exactly  what  length  of  time  would  furnish  evi- 
dence of  notice  to  the  municipal  authorities  of  such  a 
defect  would  be  difficult  to  say.  '*  Five  to  twenty  days  " 
was  held  sufficient  in  a  recent  decision  {City  of  Oriffin 
V.  Johnson  ( 1890 ),  10  S.  E.  Rep.  719 ),  and^three  months 
in  another  (  Tice  v.  Bay  City  ( 1889 ),  44  N.  W.  Rep. 
52),  and  two  months  in  another  {Market  x.  St.  Louis 
{ 1874 ),  56  Mo.  189 ).  The  circumstances  of  each  case 
must  be  considered  with  reference  to  the  nature  of  the 
defect  in  question.  In  that  now  before  us  we  think  the 
evidence  was  sufficient  to  fairly  justify  the  inference 
that  defendant  had  timely  notice  of  the  defect,  and, 
therefore,  tended  to  prove  that  fact. 
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Failure  to  repair  a  defect  in  a  traveled  public 
street,  after  notice  and  reasonable  opportunity  to  do  so, 
is  evidence  of  negligence  on  the  part  of  the  city. 

We  are  of  opinion  that  there  was  a  case  made  in 
this  instance  for  the  submission  of  that  issue  to  the 
jury. 

11.  From  the  record  and  briefs  of  counsel  we 
infer  that  the  trial  court  regarded  plaintiflE  as  charge- 
able with  contributory  negligence  in  the  premises,  and 
for  that  reason  forced  him  to  a  nonsuit.  In  so  doing  we 
think  there  was  error. 

It  cannot  properly  be  declared  as  matter  of  law  that 
plaintiff  failed  to  exercise  ordinary  care  unless  the  facts 
in  evidence  exclude  any  other  fair  and  reasonable  infer- 
ence on  the  subject.  We  do  not  think  such  is  their 
effect  here. 

Plaintiff  admits  he  was  aware  of  the  gap  or  open- 
ing in  the  crossing  but  the  alleged  defect  in  it  was  not 
of  such  nature  as  to  render  its  use  necessarily  danger- 
ous to  a  person  ordinarily  careful.  His  knowledge  of 
it  was  entitled  to  consideration  as  bearing  on  the  issue 
of  his  negligence,  but  it  was  not  decisive  of  that  issue 
nor  did  it  of  itself  preclude  a  recovery.  Lowell  v. 
Watertown  ( 1885 ),  58  Mich.  568 ;  Smith  v.  St.  Joseph 
(1870),  45  Mo.  449. 

That  plaintiff  stumbled  and  fell  at  the  i)oint  of  the 
alleged  break  in  the  cross-walk  may  be,  perhaps,  ascrib- 
able,  as  a  matter  of  fact,  to  his  carelessness,  but  in  the 
circumstances  of  his  position  at  the  time  we  think  neg- 
ligence cannot  properly  be  asserted  of  his  conduct  as  a 
conclusion  of  law. 

The  issue  of  his  negligence  in  the  premises  should 
have  been  submitted  to  the  jury  for  their  finding. 

We  are  all  of  opinion  that  the  judgment  should 
be  reversed,  and  a  new  trial  granted.     It  is  so  ordered. 
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HoESTER,  Plaintiff  in  Error^  v.  Sammelmann  et  al. 

1.  statute  of  Idmitcttions:  suit  to  reform  deed.  An  action  to 
reform  a  dee<^  by  inserting  additional  land  therein,  claimed  to  have 
been  agreed  to  be  included  but  not  charged  to  have  been  omitted 
by  fraud,  falls  within  the  third  clause  of  Revised  Statutes,  1879, 
section  8229,  barring  **  actions  for  relief  not  herein  otherwise 
provided  for,"  unless  brought  within  ten  years. 

2*     :  LEGAL  AND  EQUITABLE  ACTIONS.    The  Statute  of  limitations 


applies  equally  to  legal  and  equitable  actions  except  where  other- 
wise specially  provided. 

8. :  EXCEPTIONS,  COURTS  CANNOT  MAKE.    The  courts  cannot 

engraft  on  the  statute  of  limitations  exceptions  not  contained  in 
the  statute  itself. 

4. :  LIFE-ESTATE.  The  existence  of  a  lif  e-entate  held  not  to  sus- 
pend the  running  of  the  statute  of  limitations  where  it  was  no 
obstacle  to  the  bringing  of  the  suit. 

0.  Pleading  Fraud.  It  is  not  sufficient  in  a  pleading  to  charge 
fraud  generally ;  the  facts  constituting  it  must  be  stated. 

Appeal  from  SL  CJiarles  Circuit  Court— Ro^.  W.  W. 
Edwards,  Judge. 

Affirmed. 

Martin  &  Avery  for  plaintiff  in  error. 

( 1 )  This  is  purely  an  equitable  proceeding  ;  every 
feature  and  stat^jment  in  tlie  bill  appeals  to  the  con- 
science of  the  chancellor.  In  such  a  case  it  is  always  a 
question  of  laches,  and  not  a  question  of  limitations. 
Kline  v.  Vogle,  90  Mo.  240.  The  delay  that  will  defeat 
a  recovery  in  equity  depends  upon  the  peculiar  circum- 
stances of  each  case,  and  is  not  defined  by  any  statute 
of  limitations.  Smith  v,  Washington^  11  Mo.  App.  625 ; 
Kelly  V.  Hurty  74  Mo.  567 ;  Wood  on  Limitations,  sec. 
59,  p.  116 ;  1  Story  Equity,  sec.  64a.  (  2 )  The  statute 
does  not  apply  in  any  case  until  there  is  an  adverse 
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claim.  Carter  v.  Peland^  17  Mo.  383;  Nave  v.  Smithy 
95  Mo.  696-603 ;  Butler  v.  Lawson,  72  Mo.  2fil-24Q  ; 
Bush  V.  Stanley,  13  N.  E.  Rep.  ( 111. )  249-255.  (3)  Nor 
where  the  cause  of  this  delay  was  occasioned  by  consent 
and  acts  of  defendants,  and  where  defendants  have  suf- 
fered no  damage.  Leard  v.  Smithy  44  N.  Y.  618.  (4) 
Nor  until  the  mistake  has  been  discovered,  or  by  reason- 
able caution  it  might  have  been  discovered.  Manai  v. 
Starr y  34  N.  W.  Rep.  (Iowa)  784 ;  GrosbacTc  v.  Brown, 
40  N.  W.  Rep.  (Wis.)  494 ;  Duff  v.  Duff,  12  Pao.  Rep.' 
(Gal.)  570;  Orundy  v.  Grundy,  12  B.  Monroe,  267; 
Bump  on  Fraudulent  Conveyances  [3  Ed.]  564.  (5) 
The  defendants  are  estopped  from  saying  that  there  was 
no  mistake  in  the  deed  of  Bernard  Sammelmann.  3 
Washburn  Real  Property  [3  Ed.]  68,  69;  6  Wait's 
Actions  and  Defenses,  681 ;  Choteau  v.  Oadden,  39  Mo. 
229  ;  Bruce  v.  Beck,  46  Mo.  327  ;  Hice  v.  Bunce,  49  Mo. 
231 ;  Austin  v.  Loring,  63  Mo.  16  ;  St,  Louis  v.  Gaslight 
Co,,  70  Mo.  69  ;  Nave  v.  Smith,  95  Mo.  596 ;  Wilcoxenv. 
Osborn,  77  Mo.  621 ;  Perry  v.  Hall,  75  Mo.  503.  ( 6 ) 
There  v/as  no  adverse  possession  until  defendants  Julius 
and  Daniel  Sammelmann  obtained  the  quitclaim  deed 
from  Bernard  Sammelmann  in  1883,  and  in  such  a  case 
the  plea  of  the  statute  of  limitations  is  not  available. 
Martin  v.  Halley,  61  Mo.  196 ;  Mitchell  v.  Tinsley,  69 
Mo.  440  ;  Martin  v.  Nixon,  92  Mo.  26.  (7)  The  excep- 
tion to  the  statute  of  limitations  made  by  section  3244, 
Revised  Statutes,  is  applicable  to  the  facts  in  this  case. 
Wells  V.  Hopkins,  59  Mo.  93  ;  Foley  v,  Jones,  52  Mo.  64. 
( 8 )  This  exception  of  the  statute  applies  to  mistakes 
as  well  as  to  actual  and  intended  concealment.  Grundy 
X.  Grundy,  12  B.  Monroe,  267. 

Theodore  Bruere  for  defendants  in  error. 

(1)  The  statutes  of  limitation  apply  to  all  civil 

actions,  whether  they  are  actions  at  law  or  suits  in 

equity.  R.  S.,  sec.  3229  ;  Rogers  v.  Brown,  61  Mo.  187 ; 

Bush  V.  White,  85  Mo.  359,  360 ;  Hunter  v.  Hunter, 
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50  Mo.  445  ;  Adair  v,  Adair,  78  Mo.  635 ;  Johnson  v. 
Johnson,  81  Mo.  335,  ( 2 )  The  facts  alleged  in  plain- 
tiff's  bill  show  that  he  has  been  guilty  of  laches  and 
negligence  in  prosecuting  this  action,  and  is,  therefore, 
not  entitled  to  relief.  Rogers  v.  Brown,  61  Mo.  192 ; 
Wells  V.  Perry,  62  Mo.  573  ;  Bliss  v,  Pritchard,  67  Mo. 
171 ;  Bradshaw  v.  Tales,  67  Mo.  221 ;  Kelley  v.  Hurt, 
74  Mo.  661 ;  Mathias  v.  O  Neil,  94  Mo.  520.  ( 3 )  The 
exception  to  the  statutes  of  limitations  made  by  section 
*  3244,  Revised  Statutes,  is  not  applicable  to  the  facts  set 
out  in  plaintiff's  petition,  Rogers  v.  Brown,  61  Mo. 
188 ;  Wells  v.  Balpin,  59  Mo.  92  ;  Foley  v.  Jones,  52  Mo. 
67  ;  Moore  v.  Mining  Co., 80  Mo.  86.  ( 4 )  The  petition 
does  not  allege  any  equity,  nor  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Sherwood,  J.— This  proceeding  was  instituted  in 
February,  1887.  Prior  proceedings  in  ejectment  and 
equity  had  been  instituted  in  1884  and  1885,  but  after- 
wards dismissed. 

The  following  will  suffice  as  a  summary  of  the 
petition  herein  :  In.  his  petition  plaintiff  asks  the  court 
to  insert  in  a  deed  of  trust  executed  by  Bernard  Sam- 
melmann  to  Albert  Deemar  in  favor  of  one  Peter 
Hoffman,  December  25,  1866,  **another  tract  of  land," 
belonging  to  said  Bernard  Sammelmann  and  inherited 
from  his  father,  William  Sammelmann,  subject  to  a  life- 
estate  of  his  mother  ;  and  it  is  stated  that  the  life-tenant 
lived  on  the  premises  and  in  the  possession  thereof, 
until  her  death  in  the  year  1881.  No  fraud  is  alleged, 
but  the  petition  says  that  at  the  time  of  the  making  of 
said  deed  of  trust  it  was  understood  and  agreed  by  and 
between  said  Bernard  Sammelmann  and  the  said  Peter 
Hoffman  that  the  same  was  to  and  did  cover  and  include 
all  the  right,  title  and  interest  of  said  Bernard  Sammel- 
mann, as  heir  of  the  said  William  Sammelmann  and  as 
assignee  of  his  brother,  in  and  to  all  the  real  estate  of 
said  William  Sammelmann,  deceased. 
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In  1868  Peter  Hoffman  assigned  said  deed  of  trust 
and  note  to  plaintiff.  No  fraud  is  alleged  in  the  trans- 
action ;  the  petition  expressly  states  that  at  the  time  of 
the  assignment  and  transfer  of  said  note  and  deed  of 
trust  to  plaintiff  the  said  Peter  Hoffman  believed  and 
so  represented  to  plaintiff  that  the  said  deed  of  trust 
securing  said  note  did  cover  and  include  all  the  interest 
of  said  Bernard  Sammelmann,  being  one-third  of  all 
the  lands  of  the  said  William  Sammelmann,  and  that 
such  representation  was  then  and  there  agreed  and 
assented  to  by  the  said  Bernard  Sammelmann,  etc. 
In  1874,  plaintiff  caused  Albert  Deemar,  trustee,  to  sell 
under  the  deed  of  trust,  and  plaintiff  became  the  pur- 
chaser and  received  a  trustee's  deed  therefor. 

Plaintiff  then  alleges  that  from  the  time  he  pur- 
chased said  deed  of  trust  and  note  in  1868  until  1888  he 
was  ignorant  of  the  fact  that  the  whole  of  the  land  of 
Bernard  Sammelmann  was  not  included  in  said  deed  of 
trust,  and  then  for  the  first  time  the  bill  tries  to  connect 
defendants  Julius  and  Daniel  Sammelmann  with  that 
mistake  in  the  following  language :  **  Plaintiff  further 
states  that  by  the  acts  and  doings  of  the  above-named 
defendants,  Julius,  Daniel  and  Bernard  Sammelmann, 
from  the  time  of  the  purchase  of  said  note  and  deed  of 
trust  ( 1868 )  up  to  the  year  1883,  he  was  prevented  from 
making  any  investigations  as  to  the  correctness  of  the 
description  of  the  lands  conveyed  therein,  and  was,  up 
to  the  year  1883,  by  the  acts  and  representations  of  said 
Julius,  Daniel  and  Bernard  Sammelmann,  kept  in  igno- 
rance of  the  fact  that  said  deed  of  trust  did  not  correctly 
describe  the-  lands  intended  to  be  conveyed  therein  as 
aforesaid."  Then  the  petition  relates  that  the  defend- 
ants Julius  and  Daniel  Sammelmann  wanted  to  buy  the 
land  ,and,  recognizing  plaintiff  as  the  owner  thereof, 
agreed  with  him  in  the  beginning  of  1883  upon  the 
price  of  one  thousand  dollars  for  said  one-third  interest 
in  said  lands,  but  when  they  went  to  an  attorney  to 
prepare  the  deed,  the  same  informed  them  that  the 
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lands  intended  to  be  conveyed  were  not  correctly 
described  in  plaintiff's  deed,  whereupon  Julius  and 
Daniel  Sammelmann  refused  to  consummate  the  agree- 
ment of  sale.  That  afterwards  on  March  5, 1883,  Julius 
and  Daniel  Sammelmann,  intending  to  cheat  and 
defraud  plaintiff,  procured  a  deed  from  Bernard 
Sammelmann  for  his  interest  in  the  tract  of  land  left 
out  in  the  deed  of  trust  of  1866,  etc.,  wherefore  plain- 
tiff prays : 

First  That  the  trustee  sale  of  1874  be  set  aside 
and  the  trustee,  Albert  Deemar,  be  reinvested  with  all 
his  legal  rights. 

Second.  That  the  tract  of  land  (claimed  to  be) 
left  out  be  inserted  in  the  deed  of  trust  executed  by 
Bernard  Sammelman  to  Peter  Hoffman  in  1866. 

Third.  To  declare  null  «nnd  void  the  deed  from 
Bernard  Sammelmann  to  Julius  and  Daniel  Saimmel- 
mann,  executed  in  1883. 

Fourth.  To  declare  plaintiff  entitled  to  one-third 
of  all  the  lands  as  security  for  said  note  of  1866  (on 
which  nothing  has  ever  been  paid). 

Fifth.  To  foreclose  the  deed  of  trust  when  so 
corrected  and  to  order  the  sale  of  one-third  interest  in 
all  of  said  lands. 

To  this  petition  the  defendants  demurred,  on  the 
grounds  that  the  petition  on  its  face  showed  that  the 
plaintiff's  cause  of  action  was  barred  by  the  statute, 
and  that  the  petition  stated  no  grounds  for  equitable 
relief,  and  stated  no  facts  suflScient  to  constitute  a  cause 
of  action. 

Upon  the  hearing  of  the  demurrer,  the  trial  court 
held  the  petition  insufficient  and  dismissed  the  same, 
entering  a  formal  judgment  of  dismissal,  and  plaintiff 
appeals. 

I.  It  is  quite  clear  that  the  statute  of  limitations 
had  barred  plaintiff's  cause  of  action,  if  he  had  one 
prior  to  suit  brought.  The  case  at  bar  falls  within  the 
provisions  of  the  last  clause  of  section  3229,  Revised 
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Statutes,  1879,  to- wit:    ''Actions  for  relief,  not  herein 
otherwise  provided  for." 

The  authorities  cited  by  counsel  for  defendants 
show  that,  under  repeated  rulings  of  this  court,  the 
same  statute  which  bars  actions  at  law  bars  also  pro- 
ceedings in  equity,  saving  those  which  the  statute 
expressly  excepts.  And  courts  cannot  extend  those 
exceptions  so  as  to  embrace  cases  not  within  the  specific 
exceptions  enumerated  in  the  statute  itself.  Richard- 
son^ AdurCr^  t).  Harrison^  AdirCx^  36  Mo.  96. 

II.  And  the  fact,  that  the  defendants  took  the  land 
subject  to  the  life-estate  of  their  mother  therein,  did 
not  have  the  effect  to  eke  out  or  expand  the  statute  so 
as  to  prevent  its  being  a  bar  within  the  time  limited 
by  that  statute;  because  pending  the  life-estate,  the 
opportunity  existed,  without  any  impediment  whatever, 
of  bringing  suit. 

III.  The  ruling  of  the  lower  court  was  correct  on 
the  further  ground  that  the  petition  did  not  state  facts, 
etc.  There  is  no  equity  stated.  General  allegations  of 
fraud,  or  other  general  allegations,  no  facts  being  stated, 
are  but  legal  conclusions,  and  for  that  reason  insuffi- 
cient. Blis9  Code  Plead.  [  2  Ed.]  sec.  211.  To  say  that  a 
man  acted  fraudulently  or  improperly  without  specify- 
ing uihat  he  did  is  equivalent  to  making  the  pleader  the 
sole  judge  of  the  sufficiency  of  his  pleadings,  and  sub- 
stituting his  judgment  for  that  of  the  court.  If  the 
facts  are  stated,  the  legal  conclusion  follows  as  night 
follows  day,  and  so  no  statement  of  what  conclusion 
the  law  draws  is  necessary. 

We  affirm  the  judgment.     All  concur. 
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Boatmen's  Savings  Bank,  Appellant,  v,  Grewe. 

1.  Baok  Taxes:  parties:  redemption.  The  holder  of  a  note 
secured  by  deed  of  trust  can  redeem  the  land  from  a  tax  fore- 
closure sale,  if  not  made  a  party  to  the  foreclosure  suit. 

2.  Baok-Tax  Sale :  redemption  :  improvements.  A  purchaser  of 
the  land  at  the  tax  sale,  or  one  holding  under  him,  who  has  made 
valuable  improvements  thereon  under  the  belief  that  he  acquired 
a  good  title  will,  on  a  bill  against  him  to  redeem,  be  allowed  com- 
pensation for  his  improvements. 

8.     : : :  notice.    Ck)n8tructive  notice  implied  from 

the  record  of  the  deed  of  trust  will  not  preclude  such  purchaser  at 
the  tax  sale  or  his  grantee  from  recovering  for  the  improvements. 

4.     : : :  RENTS.    The  purchaser  at  the  tax  sale,  or 

his  grantee,  on  the  bill  against  him  to  redeem,  will  not  be  charged 
with  rents,  it  appearing  that  the  land  derived  all  its  rental  value 
from  improvements  made  by  him. 

5.     : :  :  quitclaim    deed.    One  purchasing    by 

quitclaim  deed  from  the  purchaser  at  the  tax  sale  will  acquire  all 
the  rights  of  his  grantor. 

6.     : : :  decree  for  redemption.    Where  two  lots 

have  been  assessed  and  foreclosed  separately,  the  decree  for 
redemption  should  run  against  them  separately. 

Appeal  from  St.   Louis  City   Circuit    Court. — Hon. 
Daniel  Dillon,  Judge. 

Reversed  and  remanded. 

Cunningham  <fe  Eliot  for  appellant. 

( 1 )  The  good  faith  and  belief  in  an  absolute  title, 
which  is  required  in  equity  as  a  condition  of  the  allow- 
ance for  improvements  made  upon  land  of  which  the 
possessor  is  not  the  owner,  is  determined  by  the  same 
considerations  and  principles  which  govern  the  question 
of  what  is  an  innocent  purchaser  for  value.  ''In  good 
faith"  is  equivalent  to  "without  notice."  Lee  v.  Bow- 
maUy  56  Mo.  400 ;  Coover  v.  Johnson^  86  Mo.  533.     Any 
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fact  which  should  put  an  ordinary  man  on  inquiry  is 
notice.  Major  v.  Buckley ^  51  Mo.  227.  (2)  The 
grantee  in  a  quitclaim  deed  from  one  charged  with 
equities  cannot  be  an  innocent  purchaser;  nor  are 
improvements  placed  by  him  on  the  premises  erected 
''in  good  faith."  Sharp  v.  Cheatham^  88  Mo.  610. 
He  takes  only  such  rights  as  his  grantor  had.  Ridg- 
way  V.  Holliday^  59  Mo.  444.  He  is  not  without  notice 
of  a  prior  fraud.  Stivers  v.  Horne^  62  Mo.  473  ;  Oliver 
V,  Piatt^  3  How.  (U.  S.)  333,  410.  Improvements  are 
allowed  only  to  holder  of  warranty  deed.  Ptdliman  v. 
BoMnson,  1  T.  B.  Mon.  228.  ( 3 )  While  constructive 
notice  imparted  by  the  records  will  not  impair  the  good 
faith  otherwise  existing  in  one  placing  improvements 
upon  land  to  which  he  has  no  title,  or  which  is. subject 
to  redemption  in  his  hands ;  if  the  purchase  is  of  a  tax 
title  to  such  land,  for  a  consideration  less  than  one-fifth 
of  the  value,  by  a  quitclaim  deed,  it  becomes  such 
neglect  not  to  make  inquiries,  as  is  the  equivalent  of 
actual  notice  of  the  state  of  the  title.  Hill  v.  Tissier^ 
15  Mo.  App.  299 ;  Sensendoerfer  v.  Kemp,  83  Mo.  581 ; 
Mason  v.  Blacky  87  Mo.  329.  Any  circumstances  from 
which  the  court  may  fairly  infer  that  a  suspicion  existed 
as  to  the  title  will  debar  defendant  from  improvements. 
Cole  V.  Johnson^  53  Miss.  94.  This  case  was  cited  with 
approval  by  Justice  Blatchford  in  Bank  v.  Hudson^ 
111  U.  S.  66.  For  cases  of  gross  neglect  see  Foley  v. 
Kirky  33  New  Jersey  Eq.  170 ;  Eck  v.  Hatcher,  68  Mo. 
236.  Purchase  at  a  sheriff's  sale  and  for  a  low  price. 
Murphy  V.  Smithy  86  Mo.  333.  Inadequacy  of  price  as 
a  circumstance  to  put  buyer  on  inquiry.  LeJVeve  v. 
LeNevCy  2  White  and  Tudor  L.  C,  part  1,  p.  36.  The 
holder  of  a  tax  title  is  not  allowed  for  improvements. 
Jacks  V.  Dyery  31  Ark.  334.  (4)  In  an  accounting, 
between  a  purchaser  at  a  foreclosure  sale  under  a  first 
mortgage  proceeding,  to  which  a  second  incumbrancer 
has  not  been  made  a  party,  and  such  second  incum- 
brancer (for  the  purposes  of  redemption),  the  purchaser 
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should  be  charged  with  the  rents  and  profits  of  the  land  ; 
and,  if  the  circumstances  are  such  as  to  entitle  the  pur- 
chaser to  receive  compensation  for  the  improvements 
made  by  him  on  the  premises,  the  rents  and  profits  should 
be  calculated  upon  the  basis  of  the  land  as  improved. 
Bollinger  v.  Chouteau^  20  Mo.  95.  Allowance  for 
improvements  goes  no  further  than  mere  indemnity ; 
and,  if  the  defendant  has  used  the  improvements  long 
enough  to  compensate  him,  equity  is  satisfied.  Bright 
V,  Boyd^  1  Story  Ct.  Ct.  478.  While  the  person  redeem- 
ing pays  for  the  improvements,  he  partially  gets  the 
benefit  of  them  in  the  increased  rents  and  profits 
allowed.  Bank  o.  Hudson^  111  U.  S.  66.  Defendant 
is  charged  with  rents  and  profits  of  the  property,  as 
improved.  Jones  on  Mortgages,  sec.  1129.  When  the 
defendant  himself  occupies  the  land,  the  value  must  be 
determined  by  experts.  Jones  on  Mortgages,  sec.  1122. 
The  rule,  as  stated  above,  was  adopted  in  the  following 
cases :  Montgomery  t).  ChadwicJc^  7  Iowa,  114 ;  Wet- 
more  V.  RohertSy  10  How.  Pr.  66 ;  Harper'' s  Appeal^  64 
Pa.  St.  316  ;  Dozier  v.  Mitchell^  65  Ala.  511 ;  Givens  v. 
McCalmont^  4  Watts,  460.  The  rule  allowing  improve- 
ments does  not  extend  to  providing  a  good  investment. 
Benedict  v.  Oilman,  4  Paige,  62.  Preference  should 
not  be  given  to  defendant  for  the  value  of  his  improve- 
ments over  the  interest  of  the  plaintiff  in  the  lands. 
R.  S.  1889,  sec.  4649 ;  Railroad  v.  Slwrtridge^  86  Mo. 
662 ;  Stump  v.  JSornbacky  94  Mo.  26. 

Judson  &  Reyhurn  for  respondent. 

• 

( 1 )  The  tax  lien  is  the  superior  lien.  Williams 
V.  Hudson,  93  Mo.  624 ;  Allen  v.  MoCabe.  93  Mo.  138 ; 
Cowell  V.  Gray,  86  Mo.  169  ;  Gitchell  v.  Kriedler,  84 
Mo.  473 ;  Bank  v.  Grewe,  84  Mo.  477 ;  Myers  v. 
Bassett,  84  Mo.  479  ;  Stafford  v.  Fizer,  82  Mo.  393. 
(2)  Mere  inadequacy  of  price  obtained  at  a  sheriff's 
sale  does  not  put  the  purchaser  on  inquiry.     Wade  on 
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Notice,  p.  17,  sec.  24 ;  Rorer  Judicial  Sales,  sec.  649 ; 
1  Blackwell,  Tax  Titles  [5  Ed.]  sec.  551 ;  Black.  Tax 
Titles,  sec.  103  ;  State  ex  rel.  v.  Sergeant^  76  Mo.  657 ; 
8.  c,  12  Mo.  App.  228.  (3)  Defendant's  rights  are 
fairly  within  and  protected  by  the  statute.  R.  S.  1889, 
sec.  4646.  ( 4 )  Defendant  is  not  to  be  charged  with  the 
rents  and  profits  of  the  property.  Atkinson,  v.  Henry ^ 
80  Mo,  670. 

Black,  J. — This  is  a  suit  in  equity  to  redeem  lots 
17  and  18  in  Belt's  addition  to  St.  Louis  from  a  sale  of 
the  lots  for  payment  of  taxes,  and  for  possession.  The 
facts  are  these : 

Manning  Mayfield,  by  a  deed  of  trust  dated  the 
first  of.  June,  1876,  conveyed  the  lots  to  Henry  Belt  in 
trust  to  secure  Mayfield' s  not«  of  the  same  date  for 
$292.60,  due  in  one  year  and  payable  to  George  Belt 
and  Francis  Tafts.  The  note  was  duly  assigned  to  the 
plaintiff  within  twenty  days  after  its  date.  Thereafter 
the  collector  commenced  suit  to  enforce  the  lien  for 
taxes  for  the  year  1876.  The  parties  named  in  the  deed 
of  trust  were  made  defendants,  but  the  plaintiff,  the 
then  owner  of  the  note,  was  not  made  a  party  to  that 
suit.  Judgment  was  rendered  in  the  tax  suit,  and  by 
virtue  of  a  special  execution  issued  thereon  the  sheriff 
sold  the  property  in  February,  1880,  lot  17  to  Hiemenz 
arid  lot  18  to  Walker.  The  defendant  purchased  both 
lots  from  the  last-named  persons,  receiving  a  quitclaim 
deed  from  Hiemenz  in  May,  1880,  and  a  warranty  deed 
from  Walker  in  July,  1881.  Defendant  improved  lot 
17  in  1880  by  erecting  a  dwelling-house  and  outhouses 
thereon  at  a  cost  of  some  two  thousand  dollars,  and 
subsequently  he  made  some  improvements  of  no  great 
value  on  the  other  lot. 

Plaintiff  caused  both  lots  to  be  sold  under  the  deed 
of  trust  on  the  first  of  September,  1881,  and  became  the 
purchaser  at  that  sale,  and  thereafter  commenced  this 
suit  to  redeem. 
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The  circuit  court  found  that  defendant  was  entitled 
to  $78.09  on  account  of  the  tax  sales,  and  that  he 
was  entitled  to  seventeen  hundred  dollars,  '*  being  the 
present  value  of  the  permanent  improvements  made  on 
said  land  by  defendant  since  the  sale  for  taxes."  The 
decree  allows  the  plaintiff  to  redeem  upon  the  payment 
of  $1,778.09.  Should  plaintiff  fail  to  redeem  within  a 
specified  time,  the  defendant  is  allowed  to  redeem  by 
paying  the  mortgage  debt  and  taxes  paid  by  the  plain- 
tiff. Both  parties  failing  to  redeem  the  decree  goes  on 
to  order  a  sale,  and,  after  the  payment  of  costs,  the 
proceeds  are  to  be  paid  out  as  follows :  Firsts  to 
defendant,  $78.09 ;  second,  to  plaintiff,  for  taxes  paid 
by  it,  $19.83 ;  thirds  to  the  defendant,  seventeen  hun- 
dred dollars  ;  and,  fourth,  to  plaintiff,  the  remainder. 

1.  The  plaintiff  appealed  from  this  decree,  and  the 
first  objection  is,  that  the  court  erred  in  requiring  it  to 
pay  for  the  improvements. 

The  lien  for  unpaid  taxes  was  paramount  to 
that  created  by  the  deed  of  trust.  As  the  plaintiff,  the 
holder  of  the  debt  secured  by  the  deed  of  trust,  was  not 
made  a  party  to  the  tax  foreclosure  suit,  it  has  the 
right  to  redeem  from  the  tax  sale.  Boatmen^  s  Savings 
Banic  V,  Greioe,  84  Mo.  477,  following  prior  adjudica- 
tions. The  defendant,  therefore,  occupies  a  position 
like  that  of  one  who  is  in  possession  under  a  defective 
foreclosure  sale.  In  such  cases  the  purchaser,  who  has 
made  valuable  improvements  in  the  belief  that  he  has 
acquired  an  absolute  title,  is  entitled  to  be  paid  the 
value  of  the  improvements,  in  case  the  premises  are 
redeemed.  2  Jones  on  Mortgages  [  4  Ed.]  sec.  1128 ; 
Martin  v,  Ratcliff,  ante,  p.  254.  The  same  rule  must 
be  applied  in  the  present  case. 

2.  It  is  further  insisted  that  defendant  was  not  a 
purchaser  in  good  faith.  We  have  held,  under  the 
occupying-claimant  law,  that  constructive  notice  implied 
by  a  recorded  deed  is  not  sufficient  to  defeat  a  claim  for 
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improvements.  Stump  v.  HorribacJc^  94  Mo.  26;  s.  c, 
15  Mo.  App.  367.  But  in  this  case  the  defendant  and 
his  grantors  did  not  even  have  constructive  notice ;  for 
while  they  did  have  constructive  notice  of  the  deed  of 
trust  there  was  nothing  on  record  to  show  that  the  note 
had  been  assigned  to  the  plaintiflf.  The  defendant  says 
he  had  no  knowledge  of  the  plaintiff's  claims  when  he 
purchased  and  erected  the  house  on  one  of  the  lots, 
and  the  circumstances  are  all  to  the  effect  that  he  pur- 
chased in  good  faith,  believing  he  acquired  a  good  title. 
It  is  a  matter  of  no  consequence  that  he  acquired  one 
of  the  lots  by  a  quitclaim  deed  ;  for  he  acquired  all  the 
rights  of  his  grantor.  Both  purchasers  at  the  tax  sale 
evidently  believed  they  had  acquired  the  title.  We 
entertain  no  doubt  whatever  but  the  defendant  pur- 
chased the  property  and  made  the  improvements  in 
good  faith. 

3.  The  defendant  occupied  the  property  in  its 
improved  state  up  to  the  date  of  the  decree  rendered  in 
this  case,  and  the  next  question  is  whether  he  should 
have  been  charged  with  rents.  There  is  no  evidence 
that  the  lots  had  any  rental  value  until  improved  by 
defendant.  With  the  improvements,  they  are  estimated 
to  have  a  rental  value  of  from  twelve  to  eighteen  dollars 
per  month. 

In  an  accounting  between  a  mortgagor  and  a  mort- 
gagee in  possession,  the  mortgagee  is  allowed  the  cost 
of  reasonable  and  proper  repairs,  and  he  is  charged 
with  r^nts,  which  rents  are  estimated  upon  the  property 
as  it  stands  improved  by  the  repairs.  Ordinarily  a 
simple  mortgagee  in  possession  would  not  be  allowed 
for  improvements  such  as  were  made  in  the  present  case. 
But  as  the  defendant  built  upon  the  property  in  good 
faith,  believing  he  had  acquired  a  good  title,  he  is 
allowed  the  value  of  the  improvements.  This  value, 
not  the  cost,  is  estimated  at  the  date  of  the  decree. 
He  ought  not  to  be  charged  with  the  rent«  for  the 
house,  for  it  is  in  a  sense  his  own  property  until  he  is 
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paid  its  value.     Martin  t?.  Ratcliff^  supra;  Poole  v. 
Johnson^  62  Iowa,  611. 

4.  From  what  has  been  said,  it  will  be  seen  the 
trial  court  treated  both  lots  as  one  parcel  of  land,  ahd 
in  effect  made  the  improvements  on  one  lot  a  charge 
upon  both.  In  this  the  court  erred.  Each  lot  was 
assessed  with  its  own  tax.  The  tax  judgment  directed 
a  sale  of  each  lot  for  the  amount  due  thereon,  and  each 
lot  was  sold  to  pay  the  taxes  thereon,  and  no  part  of 
the  proceeds  arising  from  the  sale  of  one  lot  could  have 
been  applied  in"  discharge  of  the  judgment  against  the 
other  lot.  In  short  the  tax  liens  were  separate  and 
distinct  liens,  and  hence  the  plaintiff  had  a  right  to 
redeem  in  parcels.  Where  two  parcels  of  land  have 
been  improperly  assessed  and, sold  as  one  tract,  one 
parcel  may  be  redeemed  without  redeeming  the  other. 
Dietrich  v.  Mason^  67  Pa.  St.  40 ;  Penn  v.  Clemans^ 
19  Iowa,  372.  For  a  much  stronger  reason  may  the 
property  be  redeemed  by  parcels  where  it  has  been 
assessed  and  sold  in  parcels.  It  also  follows  that  the 
improvements  made  upon  one  lot  cannot  be  made  a 
charge  npon  the  other  one.  For  the  error  just  noted 
the  judgment  Is  reversed  and  the  cause  remanded.  All 
concur. 


lOfSI 


Witting   v.    The   St.    Louis    and   San    Francisco 
Railway  Company,  Appellant. 

1.  Justice's  Court :  appeal  :  waiver  of  defects  m  sommons.  A 
defendant  in  a  case  before  a  justice  of  the  peace  by  appealinp^ 
waives  aU  errors  in  the  summons  and  its  service,  e.  g. ,  that  a  copy 
of  the  statement  filed  with  the  justice  was  not  served  on  the 
defendant. 
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2.     :  PLEADING  SUFFiclENCfY  OP  STATEBfENT.    A  statement  was 

Tqao  1  ftii  ^^^^  before  a  justice  of  the  peace  in  the  form  of  an  account,  as 

follows :  "St.  Louis  and  San  Francisco  Railway  Company  to  Theo. 
J.  Witting,  Dr.  To  damages  in  negligently  breaking  soda  appa- 
ratus shipped  May  2,  1884,  from  Oswego,  Kansas,  to  St.  Louis,  Mis- 
souri, two  hundred  dollars."  Held  that  the  statement  was  sufficient, 
as  it  not  only  informed  the  defendant  of  the  nature  of  plaintiff 's 
claim,  but  a  judgment  on  it  would  bar  another  action. 

8.  Common  Carrier:  negligence,  exemption  from.  While  a 
common  carrier  may  by  special  contract  limit  his  common-law 
liability  as  insurer  of  goods  carried  by  him,  he  cannot  limit  his 
liability  so  as  to  exempt  himself  from  loss  or  damage  occasioned 
by  his  own  or  his  servants'  negligence. 


4.      :  BILL  OP    LADING  :  EXEMPTION  FROM    NEGUOENCE :  BURDEN 

OF  PROOF.  Where  the  bill  of  lading  exempts  the  carrier  from 
liability  for  breakage  of  the  goods  carried,  it  is  the  duty  of  the 
carrier,  in  an  action  for  damage  for  such  breakage,  to  bring  iiim- 
self  in  the  first  instance  within  the  exemption ;  the  burden  of  proof 
is  then  upon  plaintiff  to  prove  the  carrier's  negligence. 

5.  Negligenoe :   burden  of  proof.     The  burden  of  establishing 
negligence  is  on  the  party  who  founds  his  cause  of  action  thereon. 

6. :  QUESTION  for  JURY.    The  evidence  in  this  case  deemed 

sufficient  to  authorize  the  submission  to  the  jury  of  the  question  of 
the  carrier's  negligence. 

Appeal  from  St.   Louis   City   Circuit  Court.— Uon. 
G.  W.  LuBKE,  Judge. 

Reversed  and  remanded. 

B.  D.  Kenna  and  Adiel  Sherwood  for  appellant. 

( 1 )  The  bill  of  lading  introduced  in  evidence  by  the 
defendant  is  the  express  contract  under  whose  terms  the 
shipment  was  made.  Shelton  v.  Railroad^  59  N.  Y. 
268;  Nelson  v.  Railroad,  48  N.  Y.  498;  Moriarty  v. 
Herndori's  Express^  1  Daly,  227;  Grace  v.  AdamSy  100 
Mass.  505 ;  C  Brien  v.  Kinney ^  74  Mo.  125 ;  Wallace  v. 
Matthews,  39  Ga.  633.  ( 2 )  The  instruction  in  the  nature 
of  a  demurrer  to  the  evidence  asked  at  the  close  of  the 
whole  case  ought  to  have  been  given.     (3)    Defendant 
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in  producing  this  special  contract  had  shifted  the  burden 
of  proof,  and  was  entitled  to  a  verdict  unless  plaintiff 
then  and  thereafter  showed  that  defendant's  negligence 
had  supervened  and  was  the  proximate  cause  of  the 
injnry.  This  being  true,  and  there  being  no  evidence 
of  defendant's  negligence  before  the  court  and  jury,  the 
instruction  was  correct,  and  it  was  worse  than  useless 
to  submit  the  case.  Kiff  v.  Railroad^  32  Kan.  263 
Railroad  v.  Harper,  44  Ark.  208;  Hell  v.  Bailroad^ 
16  Mo.  App.  370;  Express  Co.  v.  Perkins^  42  111 
459 ;  Bradstreet  v.  Heran,  2  Blatch.  117 ;  Abb.  on  Ship 
[Story's  Ed.]  216 ;  The  California,  2Sawy.  12 ;  Hutch 
Car.,  sees.  767,  768;  Whitworth  v.  Railroad,  87  N.  Y. 
413 ;  Railroad  v,  Talbot,  39  Ark.  523 ;  Railroad  v.  Cor 
coran,  40  Ark.  375;  Railroad  v.  Hally,  26  Kan.  35 
Muser  v.  Holland,  17  Blatch.  C.  C.  412  ;  Carey  v.  Atkins 
6  Ben.  562;  Witting  v.  Railroad,  28  Mo.  App.  103. 
(4)  A  demurrer  to  the  evidence,  or  an  instruction  in 
the  nature  of  a  demurrer,  should  always  be  sustained 
when  negligence  is  not  shown.  Kiff  v.  Railroad,  32 
Kan.  263 ;  Morrison  v.  Construction  Co.,  19  Am.  Railroad 
Repts.  312;  Express  Co.  v.  Perkins,  42  111.  459.  (5) 
And  the  fact  that  goods  or  wares  are  broken  or  damaged 
in  transit  is  not  proof  of  negligence  and  raises  no  infer- 
ence of  negligence,  and  from  it  negligence  cannot  be 
presumed.  Harvey  v.  Railroad,  6  Mo.  App.  585 ; 
Lamb  v.  Railroad,  7  Allen,  98 ;  Ward  v.  Andrews,  3 
Mo.  App.  277 ;  Nolan  v.  Shickle,  3  Mo.  App.  304,  305. 
( 6 )  For  the  presumption  that  every  man  does  his  duty 
runs  in  favor  of  the  carrier.  Farnham  v.  Railroad,  55 
Pa.  St.  53 ;  Waldron  v.  Railroad,  8  Barb.  394 ;  Lord 
Halifax  Case,  Bull.  N.  P.  298 ;  Hartwell  v.  Root,  19 
Johns.  345.  (7)  The  carrier  is  not  liable  for  the 
defective  manner  in  which  goods  are  secured  or  packed 
for  shipment,  nor  for  inherent  defects  in  the  goods 
themselves.  Railroad  v.  Richardson,  41  L.  J.  &  C.  P. 
60;  Barbour  v.  Railroad,  34  L.  T.  N.  S.  67.     (8)  The 
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motion  to  dismiss  should  have  been  sustained.  There 
was  no  service  of  a  copy  of  the  complaint  upon  defend- 
ant. The  summons  does  not  apprise  defendant  of  *'the 
nature  of  the  suit,"  and  is  not  a  "statement  of  the  facts 
constituting  the  cause  of  action  and  the  amount  or  sum 
demanded."  Laws,  1883,  p.  104;  Hill  v.  Railroad^ 
90  Mo.  105,  106 ;  Gates  v.  Eastland,  89  Mo.  13 ;  Haley 
V.  Railroad,  80  Mo.  112  ;  R.  S.  1879,  sec.  2858.  (9)  The 
so-called  petition  filed  before  the  justice  states  no  fact. 
This  defect  was  called  to  the  court's  attention  in  the 
motion  to  dismiss,  and  again  before  any  evidence  was 
introduced.  It  does  not  advise  defendant  of  the  nature 
of  the  claim,  and  without  proof  aliunde  would  not  bar 
another  action.  R.  S.  1879,  sec.  2852 ;  Railroad  v. 
Robinson,  36  Ind.  380;  Railroad  v.  Weaver,  34  Ind. 
298 ;  Butts  v.  Phelps,  79  Mo.  302 ;  Swartz  v.  Nicholson^ 
65  Mo.  508  ;  Brashears  v.  Strock,  46  Mo.  221 :  Casey  v. 
Clark,  2  Mo.  11 ;  Field  v.  Railroad,  76  Mo.  614 ;  JSns- 
worth  V.  Barton,  60  Mo.  511 ;  Ward  v.  Farrelly,  9  Mo. 
App.  370 ;  Scott  v.  Robards,  67  Mo.  289 ;  Harrison  v. 
Railroad,  74  Mo.  369 ;  Ourley  v.  Railroad,  93  Mo.  450 ; 
Waldheir  v.  Railroad,  71  Mo.  515. 

Davis  &  Davis  for  respondent. 

Black,  J. — This  suit  was  commenced  before  a  jus- 
tice of  the  peace  by  filing  the  following  account :  '*  St. 
Louis  and  San  Francisco  Railway  Company  to  Theo.  J. 
Witting  ( formerly  Reichenbach ),  Dr.  To  damages  in 
negligently  breaking  soda  apparatus  shipped  May  2, 
1884,  from  Oswego,  Kansas,  to  St.  Louis,  Missouri,  two 
hundred  dollars." 

The  justice  gave  judgment  by  default,  and  there- 
after the  defendant  appealed  to  the  circuit  court,  where, 
upon  a  trial  anew,  the  plaintiff  again  recovered  judg- 
ment, and  the  defendant  appealed  to  the  St.  Louis  court 
of  appeals.  That  court  reversed  the  judgment,  and 
remanded  the  cause  for  error  in  the  instructions.     The 
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cause  was  then  certified  to  this  court  because  one  of  the 
judges  deemed  the  decision  in  conflict  with  prior  decis- 
ions of  this  court. 

1.  In  the  circuit  court  the  defendant  moved  to 
dismiss  the  cause  because  the  justice  had  no  jurisdiction 
over  the  person  of  the  defendant,  and  hence  the  circuit 
court  had  no  jurisdiction.  The  only  specific  reason 
assigned  in  the  motion  is  that  a  copy  of  the  complaint 
filed  before  the  justice  was  not  served  on  the  defendant. 
It  does  not  appear  by  the  constable's  return  that  he 
served  the  defendant  with  a  copy  of  the  complaint,  a  s 
seems  to  be  provided  for  by  section  2865  of  Revised 
Statutes,  1879,  as  amended  by  the  act  of  March,  1883. 
Acts  of  1883,  p.  104.  The  defendant,  however,  by 
suing  out  an  appeal,  waived  all  errors  and  defects  in  the 
original  summons  and  in  the  service  thereof,  and,  for 
this  reason,  the*  motion  to  dismiss  was  properly  over- 
ruled.   Fitterling  v.  Railroad^  79  Mo.  504. 

2.  The  defendant  objected  to  the  introduction  of 
any  evidence  because  the  statement  filed  with  the  jus- 
tice disclosed  no  cause  of  action.  The  statement  not 
only  advised  the  defendant  of  the  nature  of  the  plain- 
tiff 's  claim,  but  a  judgment  upon  it  would  bar  another 
action  for  the  same  demand,  and  the  statement  is, 
therefore,  all  that  the  law  requires.  Butts  v.  FhdpSy 
79  Mo.  302. 

3.  On  the  trial  in  the  circuit  court,  the  plaintiff 
produced  evidence  showing  that  he  acquired  the  soda 
fountain,  which  was  made  of  Italian  marble,  from  one 
Kingsbury,  at  Oswego,  in  the  state  of  Kansas ;  that  the 
apparatus  was  packed  in  a  crate,  and,  when  so  packed, 
was  received  by  the  defendant's  agent  at  the  last- 
named  place  for  shipment  to  St.  Louis.  When  plaintiff 
received  it  from  defendant,  one  side  of  the  crate  was 
broken.  The  fountain  had  been  placed  in  the  center  of 
the  crate,  with  inside  braces  on  each  side,  and  on  the 
top,  to  keep  it  in  place.  Of  these  inside  braces,  one 
was  broken,  and  the  others  out  of  place.    The  pieces  of 


Digitized  by 


Google 


636  SUPREME  COURT  OP  MISSOURI, 

Witting  V.  The  St.  Louis  &  S.  F.  Ry.  Co. 

marble  forming  the  fountain  were  all  broken  except  one 
side  piece.  With  this  evidence  the  plaintiff  closed  his 
case. 

The  evidence  produced  by  defendant  tends  to  show. 
that  the  apparatus,  when  received  at  Oswego,  was 
packed  on  the  inside  of  a  crate  ;  that  the  outside  pack- 
ing appeared  to  be  secure,  but  the  inside  packing  could 
not  be  seen ;  that  the  crate  was  placed  in  a  car  with 
care,  with  no  other  freight  near  it.  The  trainmen  say 
the  car  received  no  rough  or  unusual  handling;  that 
there  was  no  unusual  jarring  or  jolting,  and  that  the 
car  came  through  without  accident.  The  car  was  not 
opened  while  in  transit.  The  loading  clerk  at  St.  Louis 
says:  ''Found  the  crate  standing  upright  near  the 
car  door,  in  good  shape ;  the  boards  were  not  broken. 
Could  see  inside  the  crate  through  the  slats ;  marble 
was  cracked  on  two  sides  ;  myself  and  men  put  it  down 
carefully  on  the  warehouse  floor;  4;he  crate  had  the 
appearance  of  being  second-hand,  and  did  not  fit  the 
fountain  ;  it  was  too  large  ;  the  crate  itself  was  in  good 
order  and  not  broken." 

Kingsbury,  the  consignor,  says  the  apparatus  was 
fastened  together  with  screws ;  the  screw  holes  were 
drilled  in  the  marble  and  the  holes  filled  with  lead  or 
other  metal  and  threads  for  the  screws  cut  in  the  metal ; 
the  screws  went  through  the  outside  slabs  into  the  ends 
of  the  inside  slabs ;  the  fountain  was  old,  and  the  screw 
holes  worn.  *'I  frequently  plugged  the  holes  with 
wood,  so  that  the  screws  would  not  slip  out ;  do  not 
remember  whether  or  not  I  plugged  the  screw  holes  just 
before  I  shipped  the  apparatus." 

Defendant  put  in  evidence  the  bill  of  lading,  which 
recites  the  receipt  of  the  property  "in  apparent  good 
order,"  and  contains,  among  others,  this  condition: 
'*  Marbles  at  owner's  risk  of  breakage." 

At  the  request  of  the  plaintiff,  the  court  instructed 
the  jury  that  if  they  believed  the  apparatus,  when 
delivered  to  defendant,  "was  in  good  order,  that  is  to 
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say,  not  broken,  and  it  was  properly  packed  for  such 
shipment,  and  that  the  same  was  delivered  in  St.  Louis 
in  an  injured  and  broken  condition,  then  the  law  pre- 
sumes that  such  damage  and  injury  was  occasioned 
through  the  fault  of  the  defendant ;  provided,  also,  the 
jury  believe  and  find  that,  by  the  exercise  of  ordinary 
care  on  the  part  of  defendant's  employes  handling  its 
trains  and  handling  the  said  soda  apparatus,  the  same 
could  be  carried  and  delivered  to  the  consignee  in  the 
same  condition  it  was  in  when  defendant  received  it." 

And  the  court,  of  its  own  motion,  gave  this  instruc- 
tion :  *'  The  'court  instructs  the  jury  that  the  plaintiff 
is  not  entitled  to  recover  unless  he  has  shown,  by  a  pre- 
ponderance of  the  evidence,  direct  and  circumstantial, 
that  the  injury  complained  of  was  occasioned  by  the 
negligence  of  the  defendant,  its  servants,  agents  or 
employes,  and  the  court  further  instructs  you  that  the 
burden  of  proving  negligence  rests  upon  the  plaintiff." 

It  must  be  taken  now  as  the  settled  law  that  a 
common  carrier  may,  by  a  special  contract,  limit  his 
common-law  liability  as  insurer  of  property  intrusted 
to  him  for  transportation  against  loss  or  damage.  It  is 
equally  well  settled  that  he  cannot  limit  his  liability  so 
as  to  free  himself  from  loss  or  damage  occasioned  by 
his  negligence  or  that  of  his  servants.  When  this  case 
went  to  the  jury  it  stood  as  a  conceded  and  undisputed 
fact  that  the  goods  were  shipped  under  the  special  con- 
tract which  exempted  defendant  from  liability  for 
breakage ;  so  that  the  issue  of  fact  was  whether  the 
soda  apparatus  was  broken  by  reason  of  negligence  on 
the  part  of  the  defendant  or  its  servants.  The  instruc- 
tion given  by  the  court,  of  its  own  motion,  places  the 
burden  of  proof  of  this  issue  on  the  plaintiflF.  The 
instruction  given  for  the  plaintiff  places  the  burden  of 
proof  upon  the  defendant,  after  the  jury  have  reached 
the  conclusion  that  the  soda  apparatus  was  properly 
packed  and  delivered  to  the  plaintiff  in  good  condi- 
tion, and  was  delivered  to  the  consignee  in  a  broken 
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condition.  The  objection  that  these  instructions  are 
inconsistent  need  not  be  considered.  The  real  question 
presented  is,  upon  whom  did  the  burden  of  proof  on  the 
issue  of  negligence  rest  when  this  case  went  to  the  jury  ? 

Upon  this  question  the  authorities  are  in  direct 
conflict.  On  the  one  hand  it  is  held  that  when  the 
common  carrier  relies  upon  a  contract  exemption,  he 
must  bring  himself  within  the  exemption,  and  that  he 
does  not  do  this  by  simply  showing  that  the  goods  were 
lost  or  .destroyed  or  injured  by  the  excepted  peril  or 
accident,  but  that  he  must  go  further  and  show  that  he 
was  free  from  any  negligence  contributing  to  the  loss  or 
injury.  The  following  are  some  of  the  cases  which  sup- 
port this  doctrine  :  Brown  v.  Express  Co.y  15  W.  Va. 
812 ;  Berry  v.  Cooper^  28  Ga.  643 ;  Bailroad  v.  Moss, 
45  Am.  Rep.  428  (60  Miss.  1003);  Graham  &  Co.  v. 
Dams  &  Co,^  4  Ohio  St.  362 ;  Union  Express  Co.  v. 
Oraham^  26  Ohio  St.  695.  The  same  doctrine  was 
asserted  by  this  court  in  Levering  et  aL  v.  Union  Trans. 
&  Ins,  Co.^  42  Mo.  89,  and  in  the  subsequent  case  of 
Ketchum  ©.  Express  Co.^  62  Mo.  390.  The  question 
arose  in  the  first  of  these  cases  on  a  bill  of  lading 
for  the  shipment  of  cotton,  containing  the  words,  "at 
owner's  risk  of  fire."  Judge  Wagner,  speaking  for 
the  court,  said  it  devolved  upon  the  defendant  to  show, 
notwithstanding  the  exception  from  liability  stated 
in  the  contract,  that  the  accident  did  not  occur  through 
any  fault,  want  of  care,  or  negligence  on  the  part  of 
defendant  or  its  agent. 

By  the  other  line  of  authorities  it  is  held  to  be 
suflScient  for  the  carrier  to  show  that  the  loss  or  dam- 
age was  occasioned  by  some  accident  or  peril,  from 
liability  for  which  he  is  exempted,  either  by  his  con- 
tract or  by  law ;  and  that  he  is  not  required  to  go 
further  and  show  in  addition  that  he  was  free  from 
negligence  contributing  to  the  loss  or  damage.  The 
following  are  some  of  the  cases  which  assert  this  doc- 
trine. ^  Lamb  v.  Railroad^  46  N.  Y.  271 ;   Whitworth 
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V.  Railroad,  87  N.  Y.  413 ;  FarnJiam  v.  Railroad^  55 
Pa.  St.  63;  Patterson  v.  Clyde,  67  Pa.  St.  600;  Rail- 
road  V.  Talbot  &  Co.,  39  Ark.  526 ;  Railroad  v.  Reeves, 
10  Wallace,  176 ;  Read  v.  Railroad,  60  Mo.  199  ;  Davis 
V.  Railroad,  89  Mo.  340.  Observations  made  in  Wolf 
V.  Express  Co.,  43  Mo.  422,  are  in  line  with  the  cases 
jnst  cited,  but  the  question  of  the  burden  of  proof  did 
not  fairly  arise  in  that  case.  It  did,  however,  arise  in 
the  case  of  Read  v.  Railroad,  supra.  In  that  case  the 
potatoes  were  shipped  at  owner's  risk  of  freezing. 

On  the  subject  of  the  burden  of  proof  this  court, 
speaking  by  Wagner,  J.,  said:  *' Where  the  loss 
occurs  from  any  of  the  causes  excepted  in  the  under- 
taking, the  exception  must  be  the  proximate  cause  of 
the  loss,  and  the  sole  cause.  And  where  the  loss  is 
attributable  to  such  cause,  still,  if  the  negligence  of  the 
carrier  mingles  with  it  as  ^n  active  and  co-operating 
cause,  he  is  responsible.  When  the  loss  of  the  goods  is 
established,  the  burden  of  proof  devolves  upon  the  car- 
rier to  show  that  it  was  occasioned  by  some  act  which 
is  recognized  as  an  exemption.  This  shown,  it  is  prima 
facie  an  exoneration,  and  he  is  not  required  to  go 
further  and  prove  affirmatively  that  he  was  guilty  of 
no  negligence.  The  proof  of  such  negligence,  if  negli- 
gence is  asserted  to  exist,  rests  on  the  other  party." 

This  quotation  has  been  made  for  the  purpose  of 
showing  that  the  court  then  abandoned  the  rule  con- 
cerning the  burden  of  proof  laid  down  in  the  prior  cases 
of  Levering  et  al,  v.  Union  Trans,  &  Ins.  Co.,  supra, 
and  Ketchum  v.  Express  Co.,  supra.  There  can  be  no 
doubt  but  the  earlier  oases  were  overruled  on  the  point 
we  are  considering.  They  cannot  stand  as  law  in  the 
face  of  the  quotation  we  have  made.  Seventeen  years 
later  the  principle  of  law  asserted  in  Read  v.  Railroad 
was  applied  in  Davis  v.  Railroad,  supra. 

It  must,  therefore,  be  taken  as  the  established  law 
of  this  state  that,  when  the  cause  of  action  stands  on  the 
ground  of  negligence  on  the  part  of  the  carrier,  the 
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burden  of  proof  is  upon  the  plaintiff.  The  authorities 
cited  are  not  all  agreed  as  to  the  ground  upon  which 
the  rule  stands.  The  true  reason  it  seems  to  us  is,  that 
negligence  is  a  positive  wrong,  and  will  not  be  pre- 
sumed, though  it  may  be  inferred  from  circumstances. 
When  the  carrier  brings  himself  within  the  exception 
he  need  go  no  further  to  relieve  himself  from  his 
liability  as  insurer.  The  party  who  founds  his  cause  of 
action  upon  negligence  must  be  prepared  to  establish 
the  assertion  by  proof.  If  the  cause  of  action  stands 
on  negligence  of  the  carrier,  and  not  on  the  common- 
law  liability  of  the  carrier  as  an  insurer,  the  burden  of 
proof  is  upon  the  plaintiff  from  the  beginning  to  the 
end  of  the  case.  We  do  not  see  that  there  is  anything 
so  unreasonable  in  the  rule,  as  some  courts  seem  to 
think,  when  it  is  remembered  that  by  the  common  law 
the  common  carrier  is  regarded  as  an  insurer  of  the 
safety  of  the  goods  against  all  losses  except  such  as  are 
caused  by  the  act  of  God  or  the  public  enemy.  He  may 
contract  against  this  liability  as  an  insurer,  but  he  can- 
not contract  against  his  negligence  or  that  of  his  ser- 
vants. Though  the  goods  may  be  carried  under  a 
special  contract  relieving  him  from  the  liability  of  an 
insurer,  still  he  is  none  the  less  a  common  carrier  ;  and 
the  question  of  negligence  is  to  be  determined  .in  the 
light  of  the  fact  that  he  is  a  common  carrier,  and  of  the 
duties  which  he  has  assumed  to  perform.  He  is  bound 
to  use  due  care  in  the  transportation  of  goods,  regard- 
less of  any  common-law  liability  as  an  insurer.  Rail- 
road V.  Lockwood^  17  Wall.  357 ;  Bank  of  Kentucky  -o. 
Express  Co.,  93  U.  S.  177. 

It  follows  from  what  we  have  said  that  the  court 
erred  in  the  instruction  given  at  the  request  of  the 
plaintiff ;  for,  the  cause  of  action  standing  as  it  did 
upon  negligence  when  it  went  to  the  jury,  the  burden 
of  proof  was  upon  the  plaintiff.  That  is  to  say,  it 
devolved  upon  the  plaintiff  to  satisfy  the  minds  of  the 
jurors  from  the  evidence,   taken  as  a  whole,  that  the 
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negligence  of  defendant  caused  the  damage  complained 
of,  or  was  an  active,  co-operating  cause  in  producing  the 
damage. 

4.  It  is  further  insisted  that  the  court  erred  in 
refusing  to  give  defendant's  instruction,  at  the  close  of 
all  the  evidence,  in  the  nature  of  a  demurrer  thereto. 
This  raises  the  question  whether  there  was  evidence 
tending  to  show  negligence  on  the  part  of  the  defendant 
or  its  servants.  If  there  was,  then  the  demurrer  was 
properly  overruled. 

There  is  evidence  tending  to  show  that  the  fountain 
was  properly  packed,  and  was  delivered  to  the  defend- 
ant in  good  order.  It  was  badly  broken  when  placed  in 
the  defendant's  warehouse  at  St.  Louis.  The  evidence 
of  plaintiff  and  his  brother  is,  that  the  crate  was  then 
broken  on  one  side,  and  that  one  of  the  inside  stays  was 
broken  and  the  others  out  of  place.  All  this  tends  to 
show  want  of  care  on  the  part  of  defendant.  Had  the 
plaintiff  brought  this  suit  in  the  circuit  court  by  declar- 
ing on  .the  contract,  setting  out  its  provisions,  and 
founding  his  case  on  negligence  only,  we  think  the  evi- 
dence would  have  entitled  him  to  go  to  the  jury.  It 
will  not  do  to  say  the  evidence  shows  no  more  than  the 
simple  fact  that  the  apparatus  was  broken.  The  very 
circumstances  which  disclose  this  fact  tend  to  show 
very  great  negligence  on  the  part  of  the  defendant.  It 
is  enough  for  the  plaintiff  to  disclose  circumstances 
sufficient  to  raise  a  fair  inference  of  negligence.  We 
can  say  with  safety  that  such  a  breakage  does  not 
ordinarily  occur  where  the  property  is  transported  with 
due  care.  There  is  an  abundance  of  evidence  to  entitle 
the  plaintiff  to  go  to  the  jury  on  the  issue  of  negligence, 
and  especially  is  this  so,  since  the  means  of  showing 
how  the  accident  occurred  is  with  the  defendant  and 
not  the  plaintiff. 

The  judgment  of  the  St.  Louis  court  of  appeals  is 
affirmed.     All  concur. 

Vol.  101—41 
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Webster  County,  Appellant^  v.  Cunninghah. 

Practice:  bill  op  exceptions:  filing  after  term.  Under  the 
law  in  force  in  this  state  before  the  enactment  of  section  2168 
( Revised  Statutes,  1889 ),  a  bill  of  exceptions  filed  after  the  clos- 
ing term  of  the  cause,  without  any  order  therefor  made  during  that 
term,  is  invalid  and  cannot  be  considered  on  appeal. 

The  foregoing  question  of  practice  is  ruled 


by  the  law  in  force  when  the  appeal  was  taken. 

Appeal  from   Webster  Circuit    Court— Hem.    W.    1. 
Wallace,  Judge. 

Affirmed. 

This  is  an  actioti  to  enforce  a  bond  and  mortgage, 
executed  to  evidence  and  secure  a  loan  of  the  school 
funds  of  Webster  county. 

The  defense  is  that  the  obligation  of  the  instrument 
was  discharged  by  reason  of  facts  amounting  to  a  release 
of  the  defendants  as  sureties  in  the  bond. 

The  reply  put  this  defense  in  issue. 

The  court  found  for  defendants,  and  there  was  judg- 
ment accordingly. 

The  other  material  facts  are  stated  in  the  opinion. 

Sarauel  Dickey  for  appellant. 

(1)  There  is  nothing  judicial  in  the  functions 
exercised  by  county  courts  in  relation  to  school  funds. 
Washington  County  v.  Boyd^  64  Mo.  179.  When  they 
step  beyond  the  prescribed  course,  their  acts  are  void, 
and  persons  dealing  with  such  courts  are  bound  to  take 
notice  of  their  powers.  Sturgeon  v.  Hampton^  88  Mo. 
203 ;  State  v.  Shortridge,  56  Mo.  126.  ( 2 )  County  courts 
have  power  to  release  mortgages  only  on  payment  of 
the  debt.   Saline  County  v.  JBuie,  66  Mo.  63.  LaFayette 
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County  V.  Hoxin^  69  Mo.  681.  (3)  County  courts  can 
only  speak  by  the  record.  Maupin  v,  Franklin  County, 
67  Mo.  327  ;  County,  etc.,  v.  Wood,  84  Mo.  489. 

Ji.  W.  Fyan  and  E.  D.  Kenna  for  respondent. 

There  is  no  bill  of  exceptions  in  the  record,  and  the 
questions  presented  by  appellant's  brief  are  not  before 
the  court.  Mine  v.  Railroad,  88  Mo.  401 ;  Spencer  v. 
Railroad,  79  Mo.  600 ;  Smith  v.  Pollack,  68  Mo.  162 ; 
West  V.  Fowler,  69  Mo.  40 ;  Mentzing  v.  Railroad,  64 
Mo.  26. 

Barclay,  J. — The  many  interesting  questions  dis- 
cussed in  the  able  brief  of  counsel  for  plaintiff  cannot 
be  reached  for  decision  because  of  the  intervention  of  a 
formal  but  decisive  point  of  practice  made  by  defendant. 
.The  latter  claims  that  the  supposed  bill  of  exceptions 
was  not  filed  within  the  time  required  by  law,  and  that 
the  matters  of  exception  disclosed  in  it  cannot,  therefore, 
be  reviewed.  The  point  is  well  taken,  in  view  of  prin- 
ciples recognized  in  former  decisions  on  this  subject. 
State  V.  Mayor,  99  Mo.  602 ;  State  v.  Bill,  98  Mo.  670 ; 
Rinev.  Railroad,  88  Mo.  401. 

The  cause  was  terminated  in  the  circuit  court  at  the 
September  term,  1886.  The  bill  of  exceptions  was  signed 
November  10,  1886,  which  is  conceded  by  plaintiff  to 
have  been  after  the  close  of  the  September  term. 

It  is  contended,  however,  that  it  became  part  of  the 
record  by  virtue  of  a  recital  in  the  bill  itself,  to  the  effect 
that,  "by  agreement  and  consent  of  jjarties  and  the 
court,  sixty  days  from  last  day  of  September  term,  1886, 
is  allowed  forpreparation  and  presenting  of  this  bill  of 
exceptions."  It  nowhere  appears,  in  the  bill  or  else- 
where, when  this  agreement  was  made  or  when  the 
couit  or  judge  consented,  or  that  any  order  of  court  on 
the  subject  ever  existed. 

Whether  a  recital  in  the  bill  alone  ( as  distinguished 
from  the  record  proper ),  filed  after  the  term  when  the 
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Hayden  v.  Burkemper. 

record  of  the  cause  closed,  would  be  sufficient  if  such  an 
order  or  agreement  were  recited  to  have  been  made  at 
the  September  term,  we  need  not  now  determine.  That 
question  does  not  arise  on  this  record.  It  certainly  was 
essential  that  it  should,  in  some  wise,  appear  that  the 
circuit  court,  before  the  end  of  the  closing  term  of  the 
case,  allowed  or  approved  the  extension  of  time  to  file 
the  bill.  That  showing  is  wanting  here.  Hence  the  bill 
cannot  properly  be  considered  for  the  purposes  of 
review. 

This  issue  is  ruled  by  the  law  in  force  in  1886 
( Revised  Statutes,  1889,  sec.  6594 ),  which  declared  that 
such  exceptions  might  be  filed  during  the  term  of  court 
when  taken,  or  within  such  time  thereafter  as  the  court 
might,  by  an  order  entered  of  record,  allow.  Sess.  Acts, 
1885,  p.  215. 

The  recent  change  made  by  section  2168,  Revised  * 
Statutes,  1889,  cannot,  therefore,  be  invoked,  and  calls 
for  no  comment  at  this  time. 

Under  the  decisions  cited,  we  necessarily  must  ignore 
the  intended  bill  of  exceptions. 

As  no  assignments  of  error  are  discussed  by  plain- 
tiff, involving  a  consideration  of  the  record  proper,  it 
follows  that  the  judgment  should  be  affirmed.  It  is  so 
ordered,  with  the  consent  of  all  the  judges. 


Hayden  v.  Burkemper,  Plaintiff  in  Error. 

Deed  of  Trust,  Foreclosure  of:  growing  crops.  The  purchaser 
of  land  sold  under  a  deed  of  trust  is  entitled  to  the  crops  sown  by 
the  mortgagor,  and  growing  upon  the  land  at  the  time  of  the  sale. 

Error  to  St.   Charles  Circuit  Court.— Ron.  W.  W. 
Edwards,  Judge. 


Digitized  by 


Google 


VOL.  101,  OCTOBER  TERM,  1890.  645 

Hayden  v.  Burkemper. 

Affirmed. 

jB.  H.  Norton  and  T.  F.  McDearmon  for  plaintiff  in 
error. 

( 1 )  The  court  erred  in  refusing  the  first  instruc- 
tion asked  by  defendant.  It  was  a  correct  declaration 
of  law  in  the  case.  Jenkins  «.  McCoy ^  50  Mo.  349 ; 
Adams  v.  Leip^  71  Mo.  598;  White  v.  Wear^  4  Mo. 
App.  341 ;  Harris  v.  Turner^  46  Mo.  438 ;  Kennett  v. 
Plumer^  28  Mo.  145;  Morgner  v.  Biggs,  46  Mo.  66; 
McAllister  v.  Lawler,  32  Mo.  App.  91.  (2)  The  court 
erred  in  refusing  defendant's  second  instruction.  It 
was  a  correct  declaration  of  law  in  the  case.  Adams  v. 
Leipj  71  Mo.  597 ;  Jenkins  v.  McCoy ^  50  Mo.  348 ; 
Harris  v.  Turner^  46  Mo.  438;  McAllister  v.  Lawler^ 
32  Mo.  App.  91.  (3)  Defendant's  third  instruction 
was  correct,  and  should  have  been  given.  Morgner  v. 
Biggs^  46  Mo.  66,  and  authorities  supra. 

Theodore  Bruere  for  defendant  in  error. 

(1)  The  court  was  right  in  refusing  the  first 
instruction  asked  by  plaintiff  in  error.  This  is  no  case 
where  the  mortgagee  entered  for  breach  of  condition  of 
the  mortgage.  A  sale  had  taken  place  under  a  deed 
of  trust  and  the  purchaser  at  said  sale  became  entitled 
to  the  possession  of  the  lands  and  to  the  crops  then 
growing  thereon.  All  rights  Burkemper  had  before 
the  sale  to  sever  the  crop  from  the  land  were  gone  and 
extinguished  by  the  sale.  Steele  v.  Farher^  37  Mo.  80  ; 
Salmon  v.  FewelL  17  Mo.  App.  118.  ( 2 )  The  court 
properly  refused  the  second  instruction  asked  by  plain- 
tiff in  error.  Garth  v.  CaldweUy  72  Mo.  622 ;  Salmon 
V.  Fewell^  17  Mo.  App.  123 ;  Culverhouse  «.  Worth,  32 
Mo.  App.  427 ;  Wallace  v.  Cherry,  32  Mo.  App.  436. 
( 3 )  The  third  instruction  refused  by  the  court  is  not 
the  law,  nor  was  there  any  evidence  that  the  wheat  crop 
was  put  in  with  the  approval  of  defendant  in  error. 
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The  mere  fact  that  he  permitted  the  plaintiff  in  error  to 
sow  wheat  cannot  change  the  terms  of  the  deed  of  trust 
nor  effect  his  rights  under  ifc. 

Black,  J.— J.  E.  Hayden  brought  this  action 
of  replevin  against  Christian  Burkemper  to  recover 
eighteen  hundred  shocks  of  wheat,  alleged  to  be  of  the 
value  of  eight  hundred  dollars. 

Thfere  is  no  dispute  as  to  the  facts.  Plaintiff  sold 
two  hundred  and  forty  acres  of  land  to  one  Cambron  on 
the  tenth  of  September,  1882.  Cambron,  at  the  same 
time,  gave  plaintiff  a  deed  of  trust  on  the  land  to  secure 
seven  notes,  one  for  fifty-five  hundred  dollars,  due  in 
five  years,  one  for  two  thousand  dollars,  due  in  three 
years,  and  five  for  three  hundred  and  ninety-five  dollars 
each,  being  annual  interest  notes.  On  the  tenth  of 
September,  1884,  Cambron  sold  the  land  to  defendant, 
who  assumed  payment  of  the  notes  as  part  of  the  pur- 
chase price.  Defendant  paid  plaintiff  seven  hundred 
and  eight  dollars  on  the  fifth  of  January,  1886,  to  be 
applied  on  the  two  interest  notes  first  maturing,  but  he 
made  no  other  payments.  Plaintiff  assigned  the  two 
thousand  dollars  to  Mrs.  Stahlschmidt,  and  transferred 
the  fifty-five-hundred-dollar  note  to  Dyer  as  collateral 
security.  Plaintiff  frequently  urged  defendant  to  pay 
the  notes  which  were  due,  and  defendant  as  often 
promised  to  do  so,  but  never  fulfilled  his  promises. 
Matters  stood  in  this  shape  on  the  fourth  of  June,  1887, 
when  the  land  was  sold  under  the  deed  of  trust  and 
Dyer  became  the  purchaser. 

Defendant  took  possession  of  the  land  at  the  date 
of  his  purchase,  and  at  the  time  of  the  trustee's  sale 
had  sixty-five  acres  in  wheat  which  was  nearly  ripe. 
Dyer  sold  the  growing  crop  of  wheat  to  plaintiff,  and 
gave  him  a  bill  of  sale  therefor.  Plaintiff  and  defend- 
ant both  claimed  the  wheat  after  the  trustee's  sale,  but 
defendant  being  in  possession  cut  it,  and  hence  this 
suit. 
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On  the  foregoing  facts  the  circuit  court  gave  judg- 
ment for  the  plaintiff  which  was  affirmed  by  the  St. 
Louis  court  of  appeals.  The  case  was  then  certified  to 
this  court  because  one  of  the  judges  deemed  the  opinion 
in  conflict  with  prior  decisions  of  this  court. 

The  case  presented  by  this  record  falls  within  plain 
and  very  well-settled  principles  of  law.  The  deed  of 
trust  was  in  effect  a  mortgage.  The  defendant  having 
purchased  the  land  subject  to  the  deed  of  trust  thereon 
stood  in  the  position  of  a  mortgagor  in  possession.  The 
case  then  is  simply  this  :  The  mortgage  was  foreclosed 
by  a  sale  thereunder,  while  the  mortgagor  was  in  pos- 
session and  the  owner  of  the  growing  wheat  sown  and 
owned  by  him ;  and  the  question  is,  to  whom  does  the 
wheat  belong?  It  was  held  by  this  court  years  ago  that 
a  conveyance  of  land  carried  the  crop  of  wheat  growing 
upon  it,  owned  by  the  vendor.  Growing  wheat,  it  was 
held,  is  a  part  of  the  freehold  and  passes  along  with  the 
land  on  which  it  is  sown.  Mcllvaine  v.  Harris^  20  Mo. 
458.  As  between  an  executor  and  a  devisee,  a  devise  of 
land  carries  with  it  crops  growing  upon  the  land,  owned 
by  the  testator.  Pratt  v.  Coffman^s  Ex'r^  27  Mo.  425. 
These  cases  are  cited  with  approval  in  Steel  v.  Farber^ 
37  Mo.  72.  So,  too,  the  purchaser  of  mortgaged  premi- 
ses at  a  foreclosure  sale  is  entitled  to  the  crops  which 
were  sown  by  the  mortgagor,  and  were  growing  upon  the 
land  at  the  date  of  the  sale.  2  Jones  on  Mort.,  sec. 
1658.  And  this  for  the  reason  that  under  such  circum- 
stances growing  crops  are  accessories  to  the  land.  The 
rule  of  law  that  annual  crops  are  treated  as  personal 
property  for  the  purposes  of  a  sale  of  them  separate 
from  the  land  does  not  affect  this  case.  The  purchaser 
at  the  trustee's  sale  became  the  owner  of  the  growing 
wheat  as  against  the  mortgagor,  and  he  had  the  right  to, 
and  did,  sell  it  to  the  plaintiff.  On  the  undisputed 
facts,  the  judgment  of  the  trial  court  is  right,  so  that  it 
is  unnecessary  to  speak  of  the  instructions. 
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We  may  now  notice  the  cases  which  it  is  claimed 
lead  to  a  different  result.  Harris  v.  Turner  et  al,^  46 
Mo.  438,  was  an  action  of  forcible  entry  and  detainer. 
It  was  held  that,  where  A  had  entered  upon  the  land  of 
B  and  planted  a  crop,  and  was  in  the  peaceable  posses- 
sion of  the  same,  no  superior  right  of  B  would  justify 
htm  in  ousting  A  by  force.  Morgner  v.  Biggs^  46  Mo. 
66,  holds  that  one  person  may  have  the  ownership  of 
growing  crops  separate  from  the  ownership  of  the  land 
by^reason  of  a  license  to  sow  or  plant  the  crop.  In 
Jenkins  v.  McCoy ^  50  Mo.'  348,  the  plaintiff  purchased 
land  from  Fisher,  on  which  the  defendant  had  planted 
and  cultivated  a  crop  of  corn  which  he  gathered  'and 
removed  after  the  land  had  been  conveyed  to  the  plain- 
tiff. It  was  held  that  notwithstanding  the  defendant 
planted  and  cultivated  the  corn  without  the  consent  of 
Fisher  and  was  a  trespasser,  still  he  was  not  liable  to 
either  the  plaintiff  or  Fisher  for  the  value  of  the  com  ; 
but  it  is  there  said  if  Fisher  had  planted  and  cultivated 
the  corn  it  would  have  passed  to  plaintiff  by  the  deed. 
Adams  v.  Leip^  71  Mo.  697,  is  quite  like  the  cases  just 
mentioned.  Garth  v.  Caldwell^  72  Mo.  622,  was  an  action 
of  replevin  to  recover  cord  wood,  corn  in  shock,  '*and 
six  acres  of  corn  on  the  stalk."  The  petition,  it  was 
held,  stated  a  cause  of  action,  even  as  to  the  corn  on  the 
stalk.  These  cases  show  that  there  can  be,  and  often  is, 
an  ownership  of  the  growing  crops,  in  one  person,  while 
the  ownership  of  the  land  is  in  another.  These  cases  are 
wholly  unlike  the  one  in  hand,  and  we  do  not  see  that 
they  assert  any  principle  inconsistent  with  the  conclu- 
sion before  stated.  The  judgment  is  affirmed.  All 
concur. 
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Bailey  v.  Winn, 


5. 


7. 


Bailey,  Plaintiff  in  l^rror^  v.  Winn  et  al. 

Equitable  Title :  notice  of  by  holder  op  legal  title  :  trus- 
tees. One  acquiring  a  legal  title  with  notice  of  the  equitable  title 
being  held  by  another  will  be  regarded  as  a  trustee  of  the  legal 
title  for  the  benefit  of  the  equitable  one. 

: :  .     One  who  takes  a  deed  from  the  owner  of 


a  legal  title,  but  pays  nothing  for  it,  and  is  to  pay  nothing  if  he 
fails  in  a  suit  to  recover  the  land,  occupies  no  better  position  than 
his  grantor. 

Mortgage :  condition  broken  ;  EJEcrrMENT  bt  mortoagee.  A 
mortgagee,  after  condition  broken,  may  recover  in  ejectment 
against  the  mortgagor  and  those  claiming  under  him,  because, 
after  condition  broken,  he  is  regarded  as  the  owner  of  the  estate. 

: :  ASSIGNEE  OF  THE  DEBT  :  EJECTMENT.   But  before  the  assignee 


of  the  debt  can  recover  in  ejectment,  he  must  show  a  transfer  of 
the  legal  estate  to  himself.  The  mere  assignment  of  the  debt, 
while  sufficient  to  authorize  a  foreclosure,  will  not  support  an 
ejectment. 

Maoon  County   Court  of  Common    Fleas:    jurisdiction 

WHERE  TITLE  TO  REAL  ESTATE  IS  INVOLVED  :  STATUTORY  CON- 
STRUCTION. The  act  of  the  legislature  ( Acts,  1874,  p.  256 ),  giving 
to  the  Macon  county  court  of  common  pleas  **  concurrent  original 
jurisdiction  in  all  civil  actions  with  the  circuit  court,  except  where 
the  title  to  real  estate  is  involved,"  confers  on  said  court  jurisdic- 
tion of  a  suit  to  foreclose  a  vendor's  lien. 


'.EXECUTION.    Said  court  was  authorized,  under  the  act 

creating  it  (Acts,  1874,  p.  356),  to  issue  executions  on  its  judg- 
ments. 

Public  Officer:  presumption.  An  officer  will,  until  the  con- 
trary is  shown*  be  presumed  to  perform  his  duty. 

Dower:  vendor's  lien.*  A  widow  has  no  dower  as  against  a 
vendor's  lien. 

Conveyance:  unrecorded  sheriff's  deed.  A  sheriff's  deed, 
though  not  recorded,  is  valid  as  against  the  judgment  debtor  and 
his  heirs. 
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10.  Deed  by  Heirs :  prior  unrecordep  ancestor's  deed.  A  deed 
from  the  heirs  to  one  for  value,  and  without  notice,  will  prevail 
over  a  prior  unrecorded  deed,  made  by  the  ancestor  ( 46  Mo.  239), 
but  the  rule  will  not  avail  to  support  a  conveyance  between  the 
heirs,  or  from  the  widow  to  the  heirs. 

11.  Syeotment :  former  recovert.  One  judgment  in  ejectment,  in 
the  absence  of  an  equitable  defense  in  the  first  suit,  will  not  bar 
another  suit  between  the  same  parties  for  the  same  land. 

Error  to  Macon  Circuit  Court.— Ron.  Andrew  Ellison, 

Judge. 

Reversed  and  remanded. 

Berry  &  Thompson  and  Sears  &  Guthrie  for  plain- 
tiff in  error. 

( 1 )  The  patent  from  the  state  to  Edward  A.  Edwards 
and  his  warranty  deed  to  plaintiff  were  sufficient  to  war- 
rant a  recovery  by  plaintiff,  as  there  was  no  adverse 
possession  shown  by  the  evidence,  but  a  holding  under 
the  state  or  Macon  county,  and  the  statute  of  limitation 
was  never  set  in  motion.  (2)  There  is  nothing  in  the 
evidence  tending  to  show  that  the  possession,  originally 
friendly,  was  changed  to  an  adverse  possession,  or  that 
the  state  ever  had  any  notice  of  such  change.  Pratt  v. 
Canfield,  67  Mo.  60 ;  Pershing  v.  Canjield^  70  Mo.  140, 
142 ;  Budd  v.  Collins,  69  Mo.  129 ;  Estes  v.  Long,  71 
Mo.  605.  ( 3 )  The  note  for  four  hundred  dollars  given 
by  Edward  Edwards  to  David  W.  Edwards  was  for  the 
purchase  price  of  David  W.  Edwards'  interest  in  the 
land  in  controversy,  and  was  secured  by  a  vendor's  lien 
on  the  land.  Williams  v.  Crow,  84  Mo.  298.  And 
against  this  debt  there  could  be  no  homestead  or  dower, 
and  the  widow  of  Edward  Edwards  had  no  interest  in 
the  land  to  convey,  and  hence  conveyed  none  by  her 
deed  to  her  two  children  named.  (4)  The  court  of 
common  pleas  of  Macon  county  had  jurisdiction  of  an 
action  on  the  four-hundred-dollar  note  of  Edward 
Edwards  before  mentioned,  and  to  declare  and  enforce 
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a  vendor's  lien  against  the  land  mentioned  to  secure  its 
payment.  Acts,  1874,  sec.  2,  p.  256.  In  such  action 
the  title  to  the  land  is  not  involved,  though  it  may  be 
affected.  The  title  does  not  come  in  question  or  contro- 
versy. To  be  involved,  as  understood  by  the  section 
above  referred  to,  means  to  be  entangled,  to  be  litigated 
in  the  action,  to  be  judicially  examined  and  passed  upon, 
to  be  divested  out  of  one  person  and  invested  in  another. 
State  ex  rel.  v.  Court  of  Appeals,  67  Mo.  199 ;  Fleitz  v. 
Vickery,  3  Mo.  App.  592-3 ;  Cole  v.  Barron,  8  Mo.  App. 
509-12 ;  McCiiUum  v.  Hedges,  20  Mo.  App.  688 ;  Brown 
V.  Wright,  25  Mo.  App.  64;  Chambers  v.  Benoist,  25 
Mo.  App.  520 ;  Robertson  x.  Railroad,  18  Mo.  App.  185. 
The  following  are  cases  where  title  to  real  estate  is 
involved :  Moise  v.  Franklin,  79  Mo.  618 ;  Baier  v. 
Berberich,  77  Mo.  413.  (5)  Assuming  that  the  com- 
mon-pleas court  had  jurisdiction  of  the  action,  and  to 
find  the  fact  that  David  W.  Edwards  was  entitled  to  a 
vendor's  lien  against  the  land  for  the  payment  of  his 
note,  and  to  give  judgment  accordingly,  then  the  sheriff 's 
deed  to  Edward  A.  Edwards  is  conclusive  on  all  parties, 
and  invested  said  Edward  A.  Edwards  with  the  better 
and  paramount  title  to  the  land,  and  said  deed  is  prima 
facie  evidence  of  all  facts  recited  therein,  and  the  judg- 
ment on  which  it  is  founded  is  not  subject  to  collateral 
attack.  (6)  It  is  clear  the  Macon  county  court  of 
common  pleas  had  jurisdiction  to  render  judgment  on 
the  note.  It  did  render  a  judgment  on  the  note,  and  by 
virtue  of  such  judgment  the  land  was  sold  in  regular 
f©rm  of  law.  The  judgment  could  only  be  void  as  to 
the  excess  of  jurisdiction,  and  not  as  to  the  part  clearly 
within  its  jurisdiction.  Laws,  1874,  pp.  256,  257. 
(7)  The  trial  court  erred  in  refusing  to  admit  (as  it 
evidently  did ),  on  defendants'  objection,  the  sheriff's 
deed,  etc.,  on  the  ground  that  the  Macon  county  court 
of  common  pleas  had  no  jurisdiction.  It  most  clearly 
had  jurisdiction. 


Digitized  by 


Google 


652  SUPREME  COURT  OP  MISSOURI, 

Bailey  v.  Winn. 

B.  R.  Dysart  for  defendants  in  error. 

(1)  The  defendants  were  the  true  owners  of  the 
land,  and  had  at  least  the  equitable  title,  as  against 
the  patent  of  1884,  and  both  Edward  A.  Edwards  and 
the  plaintiff  Bailey  purchased  with  the  full  knowledge 
of  defendants'  title,  and  with  the  sole  purpose  of  defeat- 
ing their  equity  ;  and  defendants  are  entitled  to  recover 
even  without  invoking  the  statute  of  limitations. 
Wicker  sham  v.  Woodbeck^  67  Mo.  59 ;  Burch  d.  Winston^ 
67  Mo.  62 ;  Railroad  v.  MeOee,  75  Mo.  523 ;  Sensen- 
der/er  v,  Kemp^  83  Mo.  581 ;  Swisher  v.  Sensender/eVy 
84  Mo.  104 ;  Widdicombe  v.  ChilderSy  84  Mo.  382. 
( 2 )  The  plaintiff  cannot  recover  on  the  sheriff 's  deed  to 
Edward  A.  Edwards.  Mrst,  The  New  Cambria  court 
of  common  pleas  had  no  jurisdiction  to  adjudicate  and 
enforce  a  vendor's  lien.  A  vendor's  lien  is  an  equitable 
title,  not  apparent  and  fixed  by  the  parties,  nor  depend- 
ent upon  contract,  but  implied  by  the  law,  and  to  be 
ascertained  and  established  by  the  court.  A  suit  to 
foreclose  a  vendor's  lien  has  been  likened  to  a  suit  for 
specific  performance  of  a  contract  to  convey  land.  It 
may  be  declared  both  in  favor  of  the  vendor  and  vendee. 
The  title  to  the  land  is  necessarily  involved.  When 
such  a  decree  is  rendered,  the  ordinary  lien  of  judg- 
ments does  not  attach,  but  only  such  lien  as  the  decree 
itself  fixes,  establishes  and  orders  to  be  enforced.  It  is 
a  judgment  in  rem.  Hockaday  v.  Lawther^  17  Mo. 
App.  636 ;  Philips  v.  Schally  21  Mo.  App.  38 ;  Paris  v. 
Haley,  61  Mo.  453 ;  Lewis  v.  Chapman^  69  Mo.  371. 
Second.  If  not  always  and  necessarily,  yet  it  is  clear, 
that  title  to  land  may  be  involved  in  a  suit  to  foreclose  a 
vendor's  lien.  A  sale  may  be  denied,  a  waiver  may  be 
claimed,  or  a  conveyance  to  a  third  and  innocent  party. 
As  the  New  Cambria  court  of  common  pleas  was  a  court 
of  special  and  limited  jurisdiction,  it  devolved  upon 
plaintiff  to  show  from  the  record  that  the  title  to  land 
was  not  involved.     He  should  have  offered  in  evidence 


Digitized  by 


Google 


V'OL.  101,  OCTOBER  TERM,  1890.  653 

Bailey  v.  "Winn. 

the  petition  and  answer,  that  the  court  might  judge 
from  an  inspection,  whether  title  to  land  was  involved. 
But  he  only  offered  the  decree,  execution  and  sheriff's 
deed.  Third.  The  recitals  in  the  decree  show  that  the 
title  to  latid  was  involved.  That  court  adjudicated  and 
decided  upon,  among  other  things,  the  title  of  David 
W.  Williams,  and  made  the  decree  subject  to  such  title. 
It  follows  that  the  New  Cambria  decree,  and  all  pro- 
ceedings thereunder,  were  utterly  void.  Fourth.  The 
execution,  or  order  of  sale,  issued  from  the  said  court 
of  appeals,  and  was,  therefore,  void,  and  the  sale  there- 
under conveyed  no  title  to  the  purchaser.  Section  3  of 
the  act  establishing  the  court  (Acts,  1874,  p.  256) 
requires  executions  where  land  is  to  be  sold  to  issue 
from  the  office  of  the  circuit  clerk.  The  judgment  of 
the  common-pleas  court  could  not  become  a  lien  on 
land,  nor  have  the  force  and  effect  of  a  judgment  of  the 
circuit  court,  until  ''after  a  transcript  of  such  judg- 
ment sh^ll  be  filed  in  the  circuit  clerk's  oflBce,  and  issu- 
ing of  execution  thereon."  The  word  "transcript" 
means  copy,  and  is  required  in  addition  to  the  "certifi- 
cates of  all  judgments"  mentioned  in  the  last  proviso  in 
said  section  8.  Fifth.  The  plaintiff  offered  no  evidence 
showing  that  any  "transcript"  or  "certificate"  of  said 
decree  was  ever  filed  in  the  oflSce  of  the  clerk  of  the  cir- 
cuit court,  and  the  courts  cannot  presume  that  any  such 
were  ever  filed.  It  follows  that  said  decree  never 
became  a  complete  and  operative  judgment,  and  the 
sale  thereunder  was  void.  Sixth.  Edward  A.  Edwards 
never  filed  his  sheriff's  deed  until  May  4,  1880,  a  month 
and  a  day  after  the  purchase  by  Sparrow  for  his  wards, 
and  after  he  had  filed  his  deed  for  record  and  entered 
into  possession.  It  follows  that  the  curator  and  his 
wards  purchased  without  notice.  (3)  Conceding  that  a 
mortgagee  and  trustee  in  a  deed  of  trust  may  maintain 
ejectment  after  default,  it  has  never  been  held  that  the 
assignee  of  a  note  secured  by  mortgage  could  sue  in 
ejectment.    Upon  such  assignment,  the  assignee  becomes 
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the  beneficiary  of  the  mortgage,  the  legal  title  remain- 
ing in  the  assignor.  The  beneficiary  in  a  deed  of  trust 
cannot  maintain  ejectment,  because  no  title  rests  in  him. 
Siemers  v.  Schrader^  88  Mo.  20 ;  Pickett  v.  Jones^  63 
Mo.  195.  (  4 )  All  questions  as  to  the  ownership  of  the 
note  from  Edward  Edwards  to  David  W.  Williams, 
claimed  to  be  held  and  owned  by  Edward  A.  Edwards, 
were  litigated  by  the  circuit  court  in  the  case  of 
Edward  A.  Edwards  v.  Sparrow,  and  the  case  appealed 
to  the  supreme  court  by  Edwards ;  and  as  to  said  points 
the  case  is  res  adjudicata.  Preston  v.  HickeitSy  91  Mo. 
320 ;  Chouteau  v.  Oibson,  76  Mo.  38. 

Black,  J. — This  is  ejectment  for  one  hundred  and 
twenty  acres  of  land,  the  same  being  a  part  of  school 
section  16,  in  township  59,  range  16,  in  Macon  county. 

The  defendants,  Winn  and  Epperson,  are  the  ten- 
ants of  James  D.  Sparrow,  who  is  the  curator  of  the 
estates  of  David  E.  and  Thomas  M.  Edwards,  minor 
heirs  of  Edward  Edwards,  deceased.  Sparrow  was 
made  a  defendant  on  his  own  motion,  and  defends  for 
his  wards,  though  they  are  not  made  defendants.  The 
answer  of  Sparrow  sets  up,  and  he  made  full  proof  of, 
the  following  facts  :  On  November  2,  1847,  the  sheriff 
of  Macon  county,  pursuant  to  an  order  of  the  county 
court,  sold  one  of  the  three  forty-acre  tracts  to  Blan, 
who  paid  the  purchase  price ;  and  in  October,  1850,  the 
county  court  ordered  the  clerk  to  certify  the  fact  of 
payment  to  the  register  of  lands  to  the  end  that  a 
patent  should  be  issued  to  Blan.  He  conveyed  to  Wil- 
son, who  purchased  the  other  two  forty-acre  tracts  in 
1850,  under  an  order  of  sale  made  by  the  county  court. 
In  1853,  Wilson  conveyed  the  one  hundred  and  twenty 
acres  to  Trewitt,  who  assumed  and  paid  the  purchase 
price  of  the  eighty  acres,  agreed  to  be  paid  by  Wilson. 
In  3858,  Trewitt  conveyed  to  Estes,  and  he  conveyed  to 
Agee  in  1865,  and  the  latter  conveyed  to  Edward 
Edwards    by    a  deed  dated  June  18,   1870.     Edward 
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Edwards  died  in  possession  in  1877,  leaving  a  widow 
and  the  two  minor  children  before  named.   . 

Edward  Edwards  and  those  under  whom  he 
claimed  had  been  in  possession  ^ince  1850,  but  no 
patent  was  ever  issued  by  the  state  to  the  above-named 
purchasers  or  their  grantees.  By  a  deed  dated  and 
recorded  on  April  3,  1880,  the  widow  of  Edward 
Edwards  conveyed  her  interest  to  the  wards  of  defend- 
ant Sparrow. 

1.  To  defeat  this  equitable  title  in  the  minor  heirs 
of  Edward  Edwards,  the  plaintiflE  relies  upon  three 
titles.  The  first  is  a  patent  from  the  state  to  Edward 
A.  Edwards,  dated  January  25,  1884,  and  a  deed  from 
him  to  the  plaintiff  Bailey,  dated  in  the  following  Feb- 
ruary. The  patent  is  based  upon  a  sale  of  the  school 
lands,  s^id  to  have  been  made  in  January,  1884,  and 
Edward  A.  Edwards  became  the  purchaser  at  $1.35  per 
acre.  The  land  had  been  sold  many  years  before  to 
Blan  and  Wilson,  and  the  purchase  price  paid  into  the 
township  school  fund,  and  it  is  diflBcult  to  account  for 
this  last  sale  on  any  other  theory  than  this,  that  it  was 
sold  through  the  manipulations  of  Edward  A.  Edwards. 
Be  that  as  it  may,  Edward  A.  Edwards  had  previously 
sued  Sparrow  in  ejectment  for  this  land,  and  failed  in 
his  suit.  He  had  full  knowledge  of  the  equitable  title 
of  Edward  Edwards  and  his  heirs.  Conceding  that 
Edward  A.  Edwards  acquired  the  legal  title  by  the  pat- 
ent, still  he  acquired  it  with  actual  notice  and  knowledge 
of  the  equitable  title  in  the  heirs  of  Edward  Edwards. 
He  is  but  a  trustee  of  the  legal  title,  and  holds  it  for  the 
benefit  of  the  equitable  title,  and,  unless  he  has  acquired 
the  equitable  title,  the  defendants  should  prevail  in 
this  suit.  Sensenderfer  v.  Eemp^  83  Mo.  681 ;  Swisher 
t.  Sensenderfer^  84  Mo.  104. 

As  to  the  plaintiflf  Bailey,  little  need  be  said. 
Edward  A.  Edwards  testified  that  there  was  no  under- 
standing between  him  and  Bailey,  whereby  the  latter  is 
to  deed  back  the  land  in  case  the  plaintiff  should 
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succeed  in  this  suit ;  but  he  says  Bailey  paid  nothing  for 
the  land,  and,  if  he  fails  in  this  suit,  is  to  pay  nothing. 
It  is  clear  that  Bailey  is  prosecuting  this  suit  for 
Edward  A.  Edwards  and  occupies  no  better  position 
than  would  Edwards,  if  he  were  the  plaintiflf. 

2.  The  second  alleged  title  of  the  plaintiflf  is  this : 
Edward  Edwards  and  his  wife,  by  their  mortgage  deed, 
dated  January  11,  1871,  conveyed  the  one  hundred  and 
twenty  acres  of  land  to  David  W.  Williams,  to  secure  a 
note  of  the  same  date,  executed  by  Edwards  and  paya- 
ble to  Williams  for  six  hundred  and  seventy  dollars, 
due  in  two  years.  David  AV.  Williams  acknowledged 
satisfaction  in  full  on  the  margin  of  the  record,  Tinder 
date  of  August  13,  1879.  Plaintiflf,  however,  produced 
in  evidence  the  note  with  two  assignments  indorsed 
thereon,  one  from  Williams  to  Edward  A.  Edwards, 
and  the  other  from  him  to  plaintiflfs.  Edward  A. 
Edwards  testified  that  he  purchased  this  note  from 
Williams  on  August  9,  1879,  and  had  it  assigned  to 
himself  on  that  day,  and  that  the  marginal  satisfaction 
was  made  without  his  knowledge  or  consent,  and  after 
he  had  become  the  owner  of  the  note.  He  says  he  had 
previously  contracted  for  the  note,  had  made  several 
payments,  and  that  the  payment  of  $206.20,  on  August 
9,  was  the  last  one.  Concede  that  Edward  A.  Edwards 
became  the  owner  of  the  note  by  assignment,  and  that 
he  assigned  it  to  plaintiflf,  still  we  do  not  see  how  the 
plaintiflf  can  recover  in  this  action  of  ejectment  on  the 
mortgage.  There  is  no  doubt  but  a  mortgagee,  aft^r 
condition  broken,  may  recover  in  ejectment  against  the 
mortgagor  and  those  claiming  under  him.  Sutton  v. 
MasoUi  38  Mo.  120 ;  Johnson  v.  Houston^  47  Mo.  230. 
The  assignment  of  the  debt  carries  the  security,  so  that 
th6  assignee  may  foreclose  the  mortgage.  But  the 
mortgagee  may  recover  in  ejectment,  because,  after  con- 
dition broken,  he  is  in  law  regarded  as  the  owner  of  the 
estate.  The  legal  title  vests  in  him  for  the  protection 
of  the  debt,   but  for  no  other    purpose.    Before  the 
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assignee  of  the  debt  can  recover  in  ejectment,  he  must 
show  a  transfer  of  this  legal  estate  to  himself.  We 
have  held  that  the  beneficiary  in  a  deed  of  trust  to 
secure  the  payment  of  a  debt  cannot  maintain  eject- 
ment, after  condition  broken.  Siemers  v.  Schrader,  88 
Mo.  20.  So  in  case  of  an  ordinary  mortgage,  the  mere 
assignment  of  the  debt  does  not  vest  the  title  of  the 
mortgagee  to  the  land  in  the  assignee.  Jones  on  Mort- 
gages [4  Ed.]  sec.  818.  In  the  present  case,  there  was 
no  assignment  of  the  mortgage  or  transfer  of  the  estate 
by  the  mortgagee,  and  it  follows  from  what  has  been 
said  that  plaintiff  cannot  recover  on  the  mortgage,  even 
if  he  is  the  owner  and  holder  of  the  note. 

3.  For  a  third  title,  the  plaintiff  put  in  evidence  a 
sheriff's  deed  to  Edward  A.  Edwards,  dated  July  16, 
1875.  This  deed  was  made  by  virtue  of  a  sale  under  a 
special  execution  issued  upon  a  judgment  of  the  Macon 
county  court  of  common  pleas  in  favor  of  one  David  W. 
Edwards,  and  against  Edward  Edwards,  rendered  on 
April  28,  1875.  By  the  second  section  of  the  act  estab- 
lishing that  court  ( Acts,  1874,  p.  256 ),  it  is  provided : 
"  Said  court  *  *  *  shall  have  power  and  jurisdiction 
within  said  county  as  follows :  Firsts  concurrent  orig- 
inal jurisdiction  in  all  civil  actions  with  the  circuit 
court,  except  where  the  title  to  real  estate  shall  be 
involved."  The  point  is  made  that  the  common-pleas 
court  had  no  jurisdiction  of  the  suit,  because  it  involved 
the  title  to  real  estate,  and  that  the  deed  and  decree 
upon  which  it  is  based  are  void.  The  pleadings  in  that 
case  are  not  in  evidence ;  but,  from  the  decree,  it  appears 
the  suit  was  one  of  David  W.  Edwards  against  Edward 
Edwards.  The  findings  made  by  the  court  disclose  the 
following  facts :  These  two  persons  purchased  the  one 
hundred  and  twenty  acres  of  land  from  Andrew  Agee 
in  1869,  at  the  agreed  price  of  sixteen  hundred  dollars. 
They  paid,  at  the  time  of  the  purchase,  one  thousand 
dollars,  of  which  amount  David  paid  four  hundred 
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dollars,  and  Edward  six  hundred  dollars.  David  gave 
Agee  his  note  for  the  balance  of  the  purchase  price, 
namely,  six  hundred  dollars,  and  Agee  executed  to 
David  a  bond  for  deed.  David  turned  this  title  bond 
over  to  Edward,  and  the  latter  paid  the  debt  due  to 
Agee,  and  received  a  deed.  Edward  executed  his  note 
to  David  for  four  hundred  dollars,  being  the  amount 
paid  by  the  latter  to  Agee,  The  decree  establishes  a 
vendor's  lien  in  favor  of  David  for  $498.50,  being  the 
amount  due  him  on  the  last-named  note,  subject  to  a 
mortgage  (deed  of  trust,  it  is  called)  from  Edward 
Edwards  to  David  W.  Williams.  From  this  statement, 
it  will  be  seen  the  suit  was  one  for  the  sole  purpose  of 
enforcing  a  vendor's  lien. 

This  court  has  appellate  jurisdiction  "in  cases 
involving  title  to  real  estate."  It  has  been  the  constant 
ruling  under  this  clause  of  the  constitution  that  cases 
having  for  their  sole  object  the  enforcement  of  tax  bills 
and  mechanics'  liens,  and  the  foreclosure  of  mortgages 
do  not  involve  tTie  title  to  real  estate.  Baler  n.  Ber- 
berich^  77  Mo.  414 ;  Syenite  Oranite  Co.  v.  Bobb^  97  Mo. 
46 ;  Corrigan  v.  Morris^  97  Mo.  174.  It  is  not  enough 
that  the  judgment,  when  carried  into  execution,  will 
aflfect  the  title  to  land.  The  title  must  be  involved  in 
the  suit  itself,  and  be  a  matter  about  which  there  is  a 
contest.  In  the  case  before  us,  there  was  no  contest, 
controversy  or  dispute  as  to  who  had,  or  was  entitled  to 
have,  the  title  to  the  land.  The  court  was  not  called 
upon  to  make  any  adjudication  concerning  the  title. 
Edward  Edwards  was  the  admitted  owner.  We  cannot 
see  that  this  case  differs  in  principle  from  one  to  enforce 
other  liens.  We  conclude  the  suit  did  not  involve  title 
to  real  estate,  and  the  case  was,  therefore,  within  the 
jurisdiction  of  the  common-pleas  court. 

4.  Further  objections  are  made  to  the  sheriff's 
deed  because  the  execution  was  issued  out  of  the  com- 
mon-pleas court,  and  not  the  circuit  court,  and  because 
it  does  not  appear  that  a  transcript  of  the  judgment  was 
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filed  in  the  oflBce  of  the  clerk  of  the  circuit  court.  The 
act  establishing  the  common-pleas  court  gives  to  it  all 
the  powers  of  a  court  of  record,  and  provides  that  tran- 
scripts from  justices  of  the  peace,  for  a  designated  por- 
tion of  the  county,  may  be  filed  therein ;  and  that  sales 
of  real  estate,  under  its  judgments  and  decrees,  must  be 
made  at  same  term  thereof,  and  *'be  conducted  in  all 
respects  as  sales  under  executions  issued  from  the  cir- 
cuit court.  ^'  The  third  section  provides:  "The  judg- 
ment, of  said  court  shall  be  a  lien  upon  real  estate,  and 
in  all  other  respects  have  the  same  force  and  effect  of 
judgment  of  the  circuit  court,  after  a  transcript  of  such 
judgment  shall  be  filed  in  the  circuit  clerk's  oflSce,  and 
issuing  of  executions  thereon ;  and  sales  of  real  and 
personal  estate  shall  be  governed  by  the  same  laws  that 
govern  such  matters  in  the  circuit  court;"  and  it  is 
made  ''the  duty  of  the  judge  of  said  court  to  file  in  the 
oflBce  of  the  clerk  of  the  circuit  court  a  certificate  of  all 
judgments  rendered  and  transcripts  filed  in  said  court 
within  six  days  after  the  rendition  or  filing  thereof, 
setting  forth  briefly  the  names  of  the  plaintiff  and 
defendant,  and  the  amount  and  date  of  judgment." 

The  act  establishes  a  court,  and  in  general  terms 
confers  upon  it  the  powers  and  duties  of  a  court  of 
record.  The  power  to  issue  executions  is  an  incident  to 
such  courts,  unless  denied,  and  no  such  denial  is  found 
in  the  act.  On  the  contrary  it  contemplates,  throughout 
the  various  provisions,  that  the  court  thereby  created 
shall  have  the  power  to  carry  into  effect  its  own  judg- 
ments, as  well  as  those  of  justices  of  the  peace.  The 
execution  was  sued  out  of  the  proper  court. 

That  part  of  the  third  section,  first  quoted,  is 
involved,  and  the  meaning  is  not  clear.  It  provides  for 
the  filing  of  a  transcript  of  the  judgment  in  the  circuit 
court.  The  transcript  here  mentioned  must  be  the  cer- 
tificate of  judgments  mentioned  in  the  subsequent  part 
of  the  section.  The  certificate  which  the  judge  is 
required  to  make  must  state  the  names  of  the  parties  to 
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-the,  suit;  and  the  amount  and  date  of  the  judgment. 
It  cannot  be  that  the  legislature  intended  that  both  a 
full  transcript  and  the  certificate  should  be  filed  in  the 
oflSce  of  the  clerk  of  the  circuit  court.  As  executions 
must  issue  from  the  common-pleas  court  to  carry  into 
effect  its  judgments,  no  reason  is  seen  why  a  full  tran- 
script of  the  judgment  should  be  filed  in  the  circuit 
court.  This  special  court  held  its  terms  at  New  Cam- 
bria, away  from  the  county  seat  where  the  public  records 
were  kept ;  and  the  chief  object  in  requiring  the  judg- 
ments to  be  certified  to  the  circuit  court  was  that  there 
might  be  evidence  in  that  court  of  the  existence  of 
judgments  in  the  common-pleas  court.  The  duty  of 
certifying  the  judgments  to  the  circuit  court  is  devolved 
upon  the  judge  and  not  the  parties  litigant,  and  until 
the  contrary  appears  it  will  be  presumed  that  he  per- 
formed the  duty  thus  enjoined  upon  him.  Even  if  he 
failed  to  file  the  certificate  or  transcript  in  the  office  of 
the  clerk  of  the  circuit  court,  we  do  not  say  or  intimate 
that  the  sale  would  be  void. 

6.  The  sheriff's  deed  was  executed  in  1875,  before 
the  death  of  Edward  Edwards,  but  not  recorded  until 
May  4,  1880.  The  deed  from  the  widow  to  the  minor 
heirs  of  Edward  Edwards  was  executed  on  April  3, 
1880,  and  the  defendants  base  a  claim  on  the  priority  of 
this  record.  The  sheriff's  deed,  though  not  recorded, 
was  valid  as  against  Edward  Edwards.  The  heirs,  as 
against  their  ancestor's  grantee,  have  no  title  at  all ;  and 
the  widow  has  no  dower,  as  against  a  vendor's  lien.  It 
is  now  the  law  of  this  state  that  a  deed  from  the  heirs 
to  one  for  value,  and  without  notice,  will  prevail  over  a 
prior,  unrecorded  deed  made  by  the  ancestor.  Young- 
Hood  V.  Vastine,  46  Mo.  239.  But  we  do  not  see  how 
the  heirs  can  build  up  a  title  by  deeds  from  one  to  the 
other  or  by  a  conveyance  from  the  widow. 

6.  There  is  in  this  record  a  copy  of  the  judgment 
and  bill  of  exceptions  in  the  former  ejectment  suit  of 
Edward  A.  Edwards  against  the  defendants  Epperson 
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and  Sparrow.  The  judgment  was  for  defendants.  The 
pleadings  in  that  case  are  not  before  us  in  this  one,  and 
there  is  nothing  to  show  that  any  equitable  defense  was 
pleaded :  so  that  the  rule  that  one  judgment  in  ejectment 
is  not  a  bar  to  the  prosecution  of  another  between  the 
same  parties  for  the  same  land  must  be  applied  in  this 
case. 

The  judgment  is  reversed  and  the  cause  remanded. 
All  concur. 


Harber  v.  Evans,  Appellant. 

1.  Contract:  party  wall:  injunction.  Injunction  wiU  lie  to^ 
restrain  one  who  builds  a  party  wall  from  placing  therein  windows 
and  other  openings,  where  such  wall  was  built  under  an  agree- 
ment with  the  adjoining  proprietor  that  either  party  might  build 
a  wall  between  their  premises,  one-half  of  which  should  rest  on 
each  lot,  and  that  the  other  should  have  the  right  of  joining  to  the 
wall  upon  paying  one-half  the  value  of  so  much  thereof  as  he 
should  attach  to. 

2.     : : .   The  remedy  by  injunction  may  be  invoked 

in  such  case  regardless  of  whether  plaintiff  intends  to  use  the  wall 
or  not. 

Appeal  from   Orundy  Circuit   Court, — Hon.   G.    D. 
Burgess,  Judge. 

Affirmed. 

T.  A.  Witten  and  Oeo.  Hall  for  appellant. 

• 

( 1 )  The  principal  point  we  make  in  this  case  is 
that  the  petition  does  not  state  facts  sufficient  to  entitle 
the  appellee  to  the  relief  prayed  for  and  granted  by  the 
court,  or  that  the  agreement  set  forth  in  appellee's  peti- 
tion does  not  prohibit  appellant  from  leaving  openings 
or  windows  in  the  wall,  and  that  in  the  absence  of  such 
prohibition,   either  in  the    agreement  or  by  statute, 
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appellant  has  the  right  at  common  law  to  leave  said 
Openings  and  windows.  The  only  authority  we  have 
been  able  to  find  bearing  directly  upon  the  point  is  a 
Delaware  case  in  which  the  court  makes  the  following 
declaration:  "Neither  at  common  law  nor  by  the 
Delaware  revised  code,  228,  relating  to  the  rights  of 
adjacent  owners,  is  a  person  prohibited  from  construct- 
ing windows  in  a  division  wall,  although  the  privacy 
and  convenience  of  the  adjoining  i^remises  is  thereby 
impaired."  Pierce  v.  Lemon,  2  Houst.  (Del.)  519. 
( 2  )  A  party  wall  can  only  become  such  in  one  of  three 
ways,  viz. :  By  statute,  agreement  or  by  prescription. 
List  V.  Honibrook,  2  West  Va.  346  ;  Washburn  on 
Easements  and  Servitude,  548.  And  this  wall  being 
created  by  contract,  the  intention  of  the  parties  must  be 
gathered  from  the  entire  instrument.  Shultz  v.  Beety, 
40  Mo.  69.  The  parties  must  make  their  own  contracts 
and  courts  cannot  relieve  against  injudicious  ones. 
Wehh  V,  Ins.  Co.,  24  Mo.  3.  ( 3 )  Either  party  has  the 
right  to  make  any  repairs,  changes  or  additions  to  a 
party  wall  ( without  injury  to  others)  unless  barred  by 
the  agreement  or  by  statute.  Brooks  v.  Curtis,  10  Am. 
Rep.  545;  Fettretch  v.  Leamy,  9  Bosw.  (N.  Y.)  525; 
2  Wait's  Act.  &  Def.  724,  125y Partridge  v.  Gilbert,  69 
Am.  Dec.  632  ;  Dauenhauer  v.  Bevine,  32  Am.  Rep.  627. 

■   StepJien  Peery  and  E.  M,  Harber  for  respondent. 

A  party  wall  is  a  wall  in  common  erected  on  the 
line  between  two  adjoining  estates  belonging  to  differ- 
ent persons  for  the  use  of  both  estates  ;  it  must  be  a 
solid  wall  without  openings,  and  the  owners  of  a  "party 
wall "  will  continue  to  own  the  land,  as  before  the  build- 
ing of  the  wall,  in  severalty.  As  the  agreement  set  out 
in  plaintiff's  petition  provides  for  a  '*  party  wall,"  the 
appellant  cannot  use  respondent's  lands  for  the  erection 
of  any  other  wall,  or  a  wall  for  his  exclusive  use  and 
benefit,  and  windows  have  no  place  in  such  a  wall ;  as 
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the  contract  does  not  provide  for  the  placing  of  win- 
dows, doors  and  other  holes  therein  the  same  must  be 
a  solid  wall.  Dauenhauer  v.  Devine^  51  Tex.  580 ;  32 
Am.  Rep.  657 ;  Sullivan  v.  Graff  or  t,  35  Iowa,  531 ; 
St.  John  V.  Jweeney,  59  How.  Pr.  ( N.  Y.)  175 ;  11  U.  S. 
Dig.  New  Series,  674;  Volner^s  Appeal^  61  Pa.  St.  118; 
Vansycle  v.  Fryon^  6  Phil.  (Pa.)  401;  Feiiretch  v. 
Leamy,  9  Bosw.  510 ;  2  Waifs  Dig.  N.  Y.  Rep.  1183 ;  2 
Wait's  Act.  &  Def.,  p.  724 ;  Bouvier's  Law  Diet.  [  15  Ed.] 
p.  377.  There  it  is  said  a  party  wall  can  only  be  built 
for  mutual  support ;  painting  a  sign  on  it  is  unlawful, 
referring  to  2  W.  N.  C.  333 ;  Rankin  v.  Charless^  19 
Mo.  490;  Tiedeman  on  Real  Prop.,  sec.  620,  p.  448; 
JlVa6'7i  V.  Kemp,  12  Hun,  597 ;  Mendell  v.  Delana^  7 
Mete.  176.  The  erection  of  the  wall,  as  proposed  by 
appellant^  would  have  been  a  continuous  trespass  and 
nuisance,  and  injunction  was  respondent's  proper  rem- 
edy. High  on  Injunctions,  sees.  547-8 ;  Dauenhauer 
V.  Devine,  51  Texas,  480 ;  Sullivan  v.  Oraffort^  35  Iowa, 
531  ;  R.  S.  1879,  sec.  2732,  and  other  cases  above  cited. 
Then  it  was  alleged  in  the  petition,  plaintiflf  was  with- 
out any  adequate  remedy  at  law  and  that  defendant 
was  insolvent,  and,  while  these  facts  were  denied  by  the 
answer,  they  were  again  asserted  and  put  in  issue  by 
the  replication,  and  the  court  having  found  all  of  said 
issues  for  respondent,  its  action  cannot  be  reviewed  in 
this  proceeding,  and  in  either  of  these  cases,  or  even  if 
the  damages  of  respondent  were  not  capable  of  fair  esti- 
mation and  were  such  that  could  not  be  fairly  ( fully ) 
compensated,  equity  would  interfere.  Railroad  v.  City 
of  Springfield^  85  Mo.  674 ;  Carpenter  v.  Orisham^  59 
Mo.  247. 

4 

Sherwood,  J. — The  object  of  this  proceeding  was 
to  prevent  the  defendant,  then  engaged  in  building  a 
party  wall,  from  placing  therein,  in  the  second  and  third 
stories  thereof,  windows  and  other  openings,  in  viola- 
tion of  an  agreement  theretofore  entered  into  between 
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the  parties  litigant  as  follows:  "  This  agreement  made 
and  entered  into  this  the  twenty-sixth  day  of  June, 
A.  D.  1886,  by  and  between  Edgar  M.  Harber  and 
Lizzie  D.  Harber,  his  wife,  of  Grundy  county,  Missouri, 
parties  of  the  first  part,  and  Edward  Evans  and  Nettie 
Evans,  his  wife,  of  Grundy  county,  Missouri,  parties  of 
the  second  part,  witnesseth:  That  whereas  the  said 
Edgar  M.  Harber  of  the  parties  of  the  first  part  and 
Edward  Evans,  party  of  the  second  part,  are  owners  of 
adjacent  lots  and  parcels  of  ground  in  lot  sixteen  ( 16 ), 
in  the  town  of  Trenton,  in  Grundy  county,  Missouri, 
and  for  the  purpose  of  building  a  party  or  middle  wall 
between  the  lots  or  parcels  of  ground  so  owned  by  the 
last-named  parties,  they  agree  with  each  other  that  the 
said  Edward  Evans,  his  heirs,  executors  or  assigns 
build  the  southwest  wall  of  the  building  he  now  pro- 
poses to  build,  and  has  in  process  of  erection,  so  that 
the  center  of  said  wall  shall  be  on  the  line  that  divides 
their  said  lots,  that  is  to  say,  that  each  party  shall 
furnish  one-half  the  ground  covered  by  said  wall,  and, 
when  so  built,  said  wall  shall  in  all  respects  be  a  party 
wall  between  said  lots  and  said  parties.  Or  in  case  said 
Edward  Evans  his  heirs,  administrators,  executors  or 
assigns  should  not  complete  the  building  he  now  has  in 
process  of  erection  in  a  reasonable  time  then  all  the 
rights  herein  granted  to  him  shall  also  attach  to  the 
said  Edgar  M.  Harber,  his  heirs,  executors,  adminis- 
trators or  assigns  to  commence  the  erection  of  and 
build  a  wall  as  above  specified,  and  the  rights  and 
privileges  to  commence  and  build  said  wall  shall  attach 
alike  to  both  parties  hereto,  and  it  is  further  agreed 
that  whenever  either  party  shall  erect  a  wall  as  hereto- 
fore specified  the  other  party  or  his  heirs,  executors, 
administrators  or  assigns  shall  have  the  right  to  join 
onto  said  wall  by  J)ayment  to  the  opposite  party  of  one- 
half  the  value  of  said  wall  at  the  time  of  so  joining  to 
same,  or  one-half  the  value  of  such  portion  of  said  wall 
as  he  shall  attach  to.     In  witness,"  etc. 
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The  answer  admitted  the  building  of  the  wall  with 
openings  as  alleged,  but  contended  that  this  was-  no 
violation  of  the  agreement  thereby.  The  temporary 
injunction  granted  at  the  outset  of  the  litigation  was, 
on  the  final  hearing,  made  perpetual. 

Undefined  by  statutory  regulations  or  by  the  agree- 
ment of  the  contracting  parties,  what  is  the  meaning  of 
the  words  ^^ party  walV^  f  is  one  of  the  salient  ques- 
tions and  the  chief  bone  of  contention  in  this  cause. 

An  eminent  author  says:  ''By  party  walls  are 
understood  walls  between  two  estates  which  are  used 
for  the  common  benefit  of  both."  2  Wash.  Real.  Prop. 
[6  Ed.]  385.  While  this  definition  is  suflBciently  accu- 
rate and  comprehensive  for  ordinary  purposes,  it 
scarcely  meets  the  requirements  of  the  case  at  bar. 

Indeed,  it  has  been  said  that  the  term  '''party  walV^ 
and  the  rights  which  the  owner  or  grantee  acquires  by 
mere  force  of  the  employment  of  that  term  in  a  grant 
or  covenant  have  never  been  judicially  defined,  but  it 
was  also  said  in  the  same  case  that  a  "party  wall" 
when  used  in  such  an  instrument  and  in  its  general 
ordinary  signification  means  a  dividing  wall  between 
two  houses,  to  be  used  equally,  for  all  the  purposes  of 
an  exterior  wall,  by  both  parties,  that  is  by  the  respect- 
ive owners  of  both  houses.  Fettretch  v.  Leamy^  9 
Bosw.  510.  These  utterances,  though  but  those  of  a  sin- 
gle judge,  appear  to  have  met  the  approval  of  the 
learned  author  already  cited.  Wash.  Easements  [3  Ed.  J 
567. 

The  central  idea,  the  true,  comprehensive  and  undi- 
vided meaning  of  the  term  "party  wall,"  where  used  in 
an  instrument  such  as  the  one  under  consideration, 
would  seem  to  be  that  of  mutuality  of  benefit^  and  that 
idea  is  at  war  with  any  exclusive  use  of  such  wall  by 
either  proprietor.  The  effect  of  such  contracts  is  to 
create  in  each  owner  of  such  wall  reciprocal  easements 
in  the  wall  when  built.  Sharp  v.  Cheatham^  88  Mo. 
498,  and  cas.  cit.    In  short,  the  idea   of   reciprocity 
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pervades  the  whole  contract,  and  eflfectually  excludes 
thB  idea  of  any  exclusive  use  of  the  wall. 

If  this  view  is  the  correct  one,  then  it  follows  that 
under  a  proper  construction  of  the  contract  between  the 
parties,  that  the  defendant  improperly  attempted  to 
thwart  the  purposes  of  that  contract,  by  the  manner  in 
which  he  was  building  the  common  or  party  wall,  leav- 
ing openings  therein  for  his  own  exclusive  use. 

This  view  meets  with  support  in  the  following 
cases:  In  Sullivan  v.  OrafforU  35  Iowa,  531,  an 
injunction  was  granted  to  prevent  the  defendant  from 
making  openings  in  a  common  or  party  wall  built  and 
paid  for  by  him  between  two  houses ;  and  it  was 
adjudged  that  plaintiff  was  entitled  to  the  relief  prayed ; 
that  defendant,  while  entitled  to  the  use  of  the  wall, 
could  not  subject  it  to  any  additional  burden  than  that 
of  using  it  as  a  wall  in  common  ;  that  any  other  use, 
to-wit,  making  openings  therein,  subjected  it  to  a  servi- 
tude foreign  to  such  use,  and  the  objects  and  purposes 
of  the  statute,  and  that  such  limitation  of  the  use  was 
equally  assertive  whether  before  or  after  the  wall 
became  one  in  common  by  payment  by  each  party  of  his 
proportionate  share  of  the  cost  of  erection.  The  force 
and  effect  of  this  authority  is  not  at  all  diminished  by 
the  fact  that  rulings  made  were  based  upon  statutory 
provisions ;  for  those  provisions  were  substantially 
identical  with  those  of  the  contract  before  us. 

In  the  case  of  Dauenhauer  v.  Devine,  51  Tex.  480, 
a  similar  ruling  was  made.  In  that  case  the  original 
agreement  was  for  building  a  "party  wall,"  Devine  to 
build  it,  Dauenhauer  to  give  half  the  ground  on  which 
the  wall  was  to  rest,  and  to  pay  half  of  the  cost  of  the 
wall.  Under  this  agreement,  Devine  built  a  two-story 
building,  Dauenhauer  having  at  that  time  a  one-story 
building  on  his  lot.  Subsequently,  Dauenhauer  began 
the  erection  of  a  three-story  building  on  his  lot,  and, 
being  about  to  raise  the  party  wall  for  that  purpose, 
was  induced  by  Devine  to  sign  an  agreement  that  such 
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wall  should  be  a  ''  dead,  waliy  As  the  work  went  on, 
however,  Panenhaner,  either  mistaking,  or  else  ignor- 
ing, the  second  contract,  constructed  the  wall  of  the 
third  story,  not  as  a  ^^dead  wall^^^  but  one  with  divers 
openings  in  it,  and  upon  this  it  was  ruled  that  the 
second  agreement,  having  no  consideration  to  support 
it,  was  therefore  void ;  but  that  the  original  agreement, 
being  for  "a  party  wall  or  a  dividing  wall  between  their 
houses,  obviously  did  not  contemplate  windows  or 
doors." 

Ajid  so  the  injunction  prayed  for  was  made  per- 
petual. That  injunction  is  the  proper  remedy  in 
instances  like  the  present  is  shown  already  by  the  cases 
cited. 

But  the  trespass  in  this  case  was  of  a  continuing 
nature,  whose  constant  recurrence  rendered  the  remedy 
at  law  inadequate  by  reason  of  the  fact  that  each  dis- 
turbance of  plaintiff's  easement  in  the  wall  would  have 
formed  the  basis  of  a  fresh  suit  ( Blunt  v.  McCormick^ 
3.  Den.  283),  to  avoid  the  necessity  of  which,  equity  will 
interpose  by  injunction.  1  High  on  Injunc.  [3  Ed.] 
sec.  697.  Besides,  the  trespass  or  the  disturbance  of 
plaintiff's  easement  in  the  party  wall  would,  if  per- 
mitted to  continue,  ripen  into  an  easement,  and  this 
itself  is  ground  also  for  equitable  relief.  1  High  on 
Injunc.  [  3  Ed.]  sec.  702. 

But  citation  is  made  of  the  case  of  Pierce  v.  Lemon, 
2  Houst.  519,  as  being  opposed  to  the  ruling  made  by  the 
court  below,  but  this  is  altogether  a  misapprehension. 
There  the  plaintiff  and  the  defendant  were  the  owners 
of  adjoining  lots  in  the  city  of  Wilmington,  and  the 
latter  built  a  party  or  division  wall  of  a  brick  stable 
with  three  windows  therein,  commanding  a  view  of 
plaintiff's  back  yard,  etc.,  and  it  was  held  that  an 
action  on  the  case  could  not  be  maintained  ;  that  the 
only  remedy  plaintiff  had  was  to  build  blinds  or  other 
erections  in  front  of  the  obnoxious  openings,  and  thus 
cut  oft  the  defendant's  view.     3  Kent,  Com.  [13  Ed.] 
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448 ;  1  Saund.  PI.  &  Evid,  117 ;  Moore   v.  Rawson^  3 
Bam.  &  Cress.  340. 

But,  obviously,  this  familiar  doctrine  has  nothing 
whatever  to  do  with  the  case  at  bar.  There  is  a  world- 
wide difference  between  making  windows  or  doors  in  a 
wall  overlooking  a  man's  garden^  and  making  similar 
openings  whereby  access  could  be  had  to  the  private 
rooms  in  a  man's  dwelling-house!  To  state  such  a 
case  is  suflBcient  to  show  its  entire  inapplicability  in  a 
cause  like  this. 

Another  objection  raised  to  the  validity  of  the 
ruling  below  is  that  the  petition  does  not  allege  that 
the  plaintiff  ever  intends  to  use  the  party  wall.  This  is 
true ;  but  there  are  several  answers  to  that  objection : 
Whether  plaintiff  intended  to  use  the  wall  or  not  is 
quite  immaterial,  since  under  the  contract  he  had 
acquired  a  valuable  right  which  was  the  subject  of  sale 
and  transfer,  which  right  was  worthy  of  protection,  and 
should  be  protected  by  a  court  of  equity. 

The  evidence  in  this  cause  is  not  preserved  in  the 
record,  but  if  evidence  of  that  sort  was  necessary  to 
plaintiff's  case,  and  had  been  introduced,  this  would 
have  authorized  the  trial  court,  the  variance,  not  being 
material,  to  have  found  the  facts,  according  to  the  evi- 
dence, without  any  amendment  ( Revised  Statutes, 
1889,  sec.  2097),  and  the  evidence  not  being  preserved  it 
will  be  presumed  that  the  action  of  the  lower  court  was 
correct  in  this  particular,  and  justified  by  the  unpre- 
served  evidence.  But,  aside  from  this  view,  if,  as 
heretofore  considered,  defendant  had  repudiated  the 
terms  of  his  contract,  he  thereby  forfeited  plaintiff's 
consent  given  by  that  contract  that  he  might  build  one- 
half  of  the  wall  on  plaintiff's  land,  and  became  in 
consequence  thereof  a  trespasser  oi  initio^  engaged  in 
building  a  permanent  structure  on  plaintiff's  land  with- 
ont  his  consent.  This  of  itself  would  furnish  ground 
for  the  relief  sought.  The  judgment  should  be  aflBrmed. 
All  concur. 
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Ward  et  al.  v.  Fagin,  Appellant. 

1.  Iiandlord  and  Tenant :  repairs  :  damages.  A  landlord  is  not 
bound  to  keep  the  leased  premises  in  repair,  in  the  absence  of  an 
agreement  to  do  so,  and  he  is  not  responsible  in  damages  for  injury 
to  the  person  or  property  of  the  tenant  resulting  from  a  failure  to 
repair  the  leased  premises. 

2.     : :  .    Any  injury  to  the  leased  premises,  and 

thereby  to  the  tenant,  caused  by  the  negligent  act  of  third  persons, 
cannot  create  a  liability  against  the  landlord  which  had  no  exist- 
ence prior  to  such  negligent  act.  This  is  true,  whether  the  tenant 
be  lessee  of  the  whole  or  only  a  part  of  the  leased  premises. 

'Appeal  from  St.   Louis  City    Circuit    Court— B.on. 
Shepard  Barclay,  Judge. 

Reversed. 

Rochester  Ford  for  appellant. 

The  third  instruction  given  for  plaintiffs  was  erro- 
neous for  the  following  reasons :  ( 1 )  Between  land- 
lord and  tenant  there  is  no  implied  covenant  on  the  part 
of  the  landlord  that  the  premises  are  lit  for  the  particu- 
lar use  which  the  tenant  intends  to  make  of  them,  or 
that  the  building  will  endure  during  the  entire  term. 
In  the  absence  of  a  covenant,  the  landlord  is  not  bound 
to  keep  the  rented  premises  in  repair,  and  is  not  liable 
for  an  injury  to  tenant  due  to  non-repair.  Peterson  v. 
Smart,  70  Mo.  38;  Morse  v.  Maddox,  17  Mo.  673; 
Brewster  v.  DeFremery,  33  Cal.  341 ;  Ryan  z>.  DocTcery^ 
23  Mo.  App.  313.  (2)  The  wall  which  fell  was  not  in 
the  possession  of  the  landlord,  but  was  directly  con- 
nected with  the  leased  premises,  so  that  for  damages 
resulting  from  the  fall  of  said  wall  defendant  is  not 
liable.  Wood's  Land.  &  Ten.  [2  Ed.]  873;  Humphrey 
V.  Wait,  22  U.  C.  C.  580 ;   Way  v.  Hedges,  9  Q.  B.  Div. 
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80 ;  PuTceU  v,  English^  86  Ind.  34 ;  Krueger  v.  Fer- 
rant^  29  Minn.  385;  Peterson  v.  Smarts  supra;  Ryan 
V.  Dockeryy  supra;  Joyce  v.  DeGiverviUe^  2  Mo.  App. 
596;  Brewster  V.  BeFr emery ^  supra;  Sherwood  v.  Sea- 
man^ 2  Bosw.  132;    Witte  v.  Quinn,  38  Mo.  App.  681. 

( 3 )  In  the  absence  of  a  covenant  on  the  part  of  the 
landlord,  he  is  liable  to  the  tenant  for  misfeasance  only, 
and  not  for  nonfeasance,  or  for  the  acts  of  a  third  per- 
son. Morse  v,  Maddox^  supra;  WatJcins  v.  Goodall^ 
138  Mass.  533;    Taylor's  Land.  &  Ten.   [8  Ed.]  185a. 

( 4 )  The  condition  of  the  wall  was  known  to  plaintiffs 
as  fully  as  to  defendant,  and,  if  plaintiffs  remained  with 
full  notice  and  knowledge  of  all  the  facts,  they  cannot 
recover.  ( 5 )  The  court  erred  in  refusing  defendant's 
fourth  instruction. 

/.  L.  Hornshy  and  J.  W.  Riddle  for  respondents. 

( 1 )  The  possession  of  common  passageways,  com- 
mon stairways,  roofs  and  walls  of  buildings,  in  which 
the  several  parts  are  let  to  different  tenants,  is  still  in 
the  landlord,  to  the  extent  that,  as  between  him  and  his 
tenants,  he  is  bound  to  keep  the  same  in  repair.  Where 
a  portion  of  a  building  is  let,  and  the  tenant  has  the 
right  of  passageway  over  staircases  and  entries  in  com- 
mon with  the  landlord  and  other  tenants,  all  that  portion 
of  the  building  not  expressly  let  is  under  the  control  of 
the  landlord,  and  he  is  bound  to  keep  the  same  in  repair. 
As  to  such  portion  he  still  retains  the  responsibility  of 
general  owner  to  all  persons,  including  the  tenants  of 
his  building.  Looney  v,  McLean^  129  Mass.  33 ;  Priest 
V.  NicJiols^  116  Mass.  401 ;  Watkins  v.  Ooodall^  138 
Mass.  533  ;  Stock  well  v.  Hunter,  11  Met.  448-455,  et  seq.; 
Milford  V,  Ilolbrook,  9  Allen,  17;  Toole  v.  Beckett^  67 
Me.  544 ;  JSagle  v.  Swayze.  2  Daly  ( N.  Y.)  140 ;  Bald  v. 
O'Brien^  12  Daly,  160;  Straub  v.  Soderer,  53  Mo.  38; 
Oilloon  V.  Reilly,  10  Cent.  Rep.  ( N.  J. )  428.  ( 2 ) 
Where  a  landlord  retains  possession  of  part  of  a  build- 
ing, he  is  bound  to  keep  the  part  retained  by  him  in 
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proper  repair  and  condition,  so  that  the  tenant  will  not, 
through  the  landlord's  fault  or  negligence,  be  damaged 
or  injured,  either  in  his  person  or  goods.  Wood  on 
Landlord  and  Tenant,  sees.  383-384 ;  Toole  t.  Beckett^ 
67  Me.  544  ;  Looney  v.  McLean^  supra^  and  other  cases, 
svpra.  (3)  In  all  such  cases  the  landlord's  liability 
grows  out  of  the  fact  that  he  impliedly  covenants  not  to 
do  any  act  that  w  ill  render  the  demised  premises  unten- 
able, and  to  so  exercise  his  control  over  the  parts  of  the 
premises  retained  by  him  as  to  inflict  no  injury  upon 
his  tenants.  Wood  on  Landlord  and  Tenant,  sec.  384 ; 
Toole  V.  Beckett^  svpra. 

Sherwood,  J. — This  cause  arose  in  a  justice's  court, 
was  appealed  to  the  circuit  court  and  from  there  to  the 
St.  Louis  court  of  appeals,  and  from  thence  transferred 
to  this  court  under  the  provisiotis  of  the  constitutional 
amendment  of  1884. 

It  is  a  suit  by  a  subtenant  to  recover  from  a  lessee 
( his  lessor )  of  certain  property  damages  for  injury  to 
said  subtenant's  stock  of  goods  situated  in  the  room 
rented.  The  terms  of  the  first  lease  are  not  alleged  nor 
disclosed,  but  it  appears  from  the  evidence  that  th^re 
w^as  a  lot  of  ground  on  which  the  Odd  Fellows  Associa- 
tion was  having  an  excavation  made  ;  that  between  said 
lot  and  plaintiffs'  premises  was  an  alley,  seven  and  one- 
half  feet  wide ;  that  defendant  had  enjoined  said  Odd 
Fellows  Association  from  interfering  with  said  alley ; 
and  that  the  injury  to  plaintiffs'  goods  arose  from  said 
excavation  being  extended  two  and  one-half  feet  into 
said  alley  and  striking  an  unknown  sewer. 

The  only  allegation  of  negligence  is  that  the 
defendant  knowingly  and  wilfully  permitted  plaintiffs 
to  remain  in  said  premises  while  the  same  were  in  an 
unsafe  condition ;  and  the  evidence  shows  that  plain- 
tiffs when  the  accident  happened  knew' that  said  exca- 
vation was  being  made. 
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The  evidence  for  the  plaintiffs  was  substantially  as 
follows  :  Gus  A.  Ward,  one  of  the  plaintiffs,  testified 
that  plaintiffs  were  partners  in  the  cigar  and  liquor 
business,  and  rented  a  room  in  the  building,  812  Olive 
street,  of  defendant  for  twelve  dollars  per  month ;  that 
on  June  12,  1886,  the  west  wall  of  said  building  fell 
down  and  caused  the  furniture  and  stock  in  plaintiffs' 
room  to  be  damaged  in  the  sum  of  two  hundred  and 
fifty  dollars  ;  that  he  supposed  the  wall  fell  because  of 
the  excavation  being  made  by  the  Odd  Pellows  Hall 
Association  ;  that  he  .did  not  know  the  building  was 
unsafe,  but  knew  an  excavation  was  being  made  for  the 
Odd  Pellows  Association. 

Richard  Brown  testified  that  he  was  the  contractor 
who  made  the  excavation  for  the  Odd  Pellows  Hall 
Association  ;  and  that  there  was  an  alley,  seven  feet  and  a 
half  wide,  between  defendant's  building  and  the  prop- 
erty of  the  association  ;  that  defendant  spoke  to  him 
of  some  notice  which  he  had  received  regarding  the 
excavation,  and  told  him  that  he  had  put  Mr.  Clark, 
defendant's  son-in-law,  in  charge  of  the  property;  that 
there  was  quite  a  bank  of  earth  on  defendant's  side  of 
the  alley;  that  Mr.  Clark  tried  to  engage  witness  to 
remove  said  earth,  but  defendant  had  enjoined  witness 
from  interfering  with  said  alley ;  that  the  wall  which 
fell  was  built  separate  and  apart  from  the  main  build- 
ing, with  a  stairway  between,  and  was  built  over  a 
sewer,  and  when  witness  dug  below  said  sewer  the  water 
seeped  out  and  caused  the  wall  to  fall ;  that  witness  put 
the  footings  for  the  building  of  the  association  two 
feet  and  seven  inches  in  the  alley.  The  witness  also 
testified  that  he  and  his  son  made  the  excavation  for  the 
association,  and  that  if  the  excavation  had  not  been 
made  the  wall  would  not  have  fallen. 

There  was  also  other  testimony  from  another  wit- 
ness of  a  similar  import  as  to  the  cause  of  the  fall  of  the 
wall.  It  was  shown  also  that  the  defendant's  agents  had 
received  notice  in  March,  1886,  from  the  Odd  Pellows 
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Hall  Association  that  they  would  immediately  proceed 
to  excavate  their  ground  situate  just  across  the  alley 
from  the  property  leased  by  defendant. 

Among  other  instructions  the  court  gave  this  one  on 
behalf  of  the  plaintiffs  : 

**If  you  find  from  the  evidence  that,  on  June  12, 
1886,  plaintiffs  were  tenants  of  defendants  and  as  such 
in  possession  of  a  room  in  the  building,  812  Olive  street, 
using  the  same  as  a  sample  or  storeroom,  and  that 
defendant,  after  having  been  notified  of  the  intended 
excavation  near  said  building  before  said  date,  failed 
and  omitted  to  shore  up  or  protect  said  building,  and  that 
because  of  such  omission  the  said  building  fell,  and  that 
it  would  not  have  fallen  had  defendant  exercised  ordi- 
nary care  to  protect  same  after  said  notice  jind  before 
said  fall,  and  that  the  goods  and  property  of  plaintiffs 
were  damaged  by  said  fall  of  said  building,  then  your 
verdict  should  be  for  the  plaintiffs  on  their  cause  of 
action." 

The  defendant  asked,  but  the  court  refused  to  give, 
an  instruction  in  the  nature  of  a  demurrer  to  the  evi- 
dence. The  jury  returned  a  verdict  giving  damages  to 
the  plaintiffs,  and,  judgment  going  on  the  verdict,  the 
defendant  appealed. 

The  controlling  question  in  this  cause  is  the  right 
of  the  plaintiffs  to  maintain  this  action.  On  the  facts 
stated  have  they  such  a  right? 

Aside  from  an  express  covenant  to  that  effect,  a 
landlord  is  not  bound  to  keep  the  leased  premises  in 
repair,  nor  is  he  responsible  in  damages  to  his  tenant 
for  injuries  resulting  to  the  latter  from  the  non-repair 
of  the  leased  premises.  In  the  absence  of  contractual 
obligation,  the  landlord,  as  regards  his  tenant,  is  only 
liable  for  acts  of  misfeasance,  but  not  of  nonfeasance. 
This  statement  of  the  law  is  abundantly  supported 
by  the  authorities,  and  in  this  state  from  an  early 
period  the  familiar  rule  has  been  followed.     Morse  v. 
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Maddox^  17  Mo.  573,  and  cas.  cit, ;  the  same  principle 
is  announced  in  the  later  case  of  Peterson  v.  Smarty  70 
Mo.  38. 

Of  course,  if  the  landlord  is  not  bound  to  repair 
unless  upon  covenant  so  to  do,  it  must  logically  follow 
that  any  injuries  arising  from  a  failure  on  his  part 
to  repair  can  give  no  cause  of  action  to  the  tenant, 
whether  resulting  to  the  tenant's  goods  or  to  Yds  person. 

If  the  landlord  owes  no  duty  to  his  tenant  in  this 
regard,  then  certainly  negligence  cannot  be  impute^  to 
him  ;  for  negligence  can  only  spring  from  unperformed 
duty.  Cooley  on  Torts  [2  Ed.]  791 ;  HalUhan  v.  Rail- 
road, 71  Mo.  113.  And,  if  it  be  conceded,  as  it  must 
from  the  authorities,  that  the  landlord  is  not  bound  to 
keep  the  leased  premises  in  repair,  the  same  principle 
will  apply  whether  the  tenant  be  lessee  of  the  whole 
premises  or  of  only  a  portion  thereof  ;  for  what  is  true 
of  the  integer  of  non-liability  must  be  equally  true  of 
each  of  its  component  fractions. 

Prom  the  same  premise,  to-wit,  that  a  landlord  is 
not  bound  to  repair,  it  must  follow  as  a  necessary 
deduction  that  any  injury  to  the  leased  premises  and 
through  them  to  the  tenant,  caused  by  the  negligent  acts 
of  third  persons,  cannot  create  or  cast  on  the  landlord 
a  liability  which,  prior  to  such  negligent  act,  had  no 
existence.  That  a  landlord  is  not  responsible  in  cases 
of  this  sort  to  rebuild  or  repair  where  a  tenant  was  but 
the  lessee  of  a  portion  of  the  tenement  house,  and.  such 
house  was  damaged  by  fire,  and  thus  loss  occasioned  to 
the  tenant's  goods,  has  been  directly  adjudicated. 
Doupe  V.  Oenin,  45  N.  Y.  119.  In  another  case,  How- 
ard V.  Doolittle,  3  Duer,  464,  it  was  expressly  ruled 
that  the  lessor  was  not  responsible  for  the  expenses 
incurred  in  shoring  up  a  building  leased  by  him,  in 
order  to  prevent  injuries  thereto,  by  the  removal  of  a 
building  by  the  adjoining  proprietors. 

In  Sherwood  v.  Seaman,  2  Bosw.  127,  the  landlord 
had  leased  to  a  tenant  the  building  on  lot  252,  for  a 
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saloon  and  restaurant,  for  a  term  of  three  years.  Gros- 
venor,  the  owner  of  lot  251,  notified  the  landlord  of  252 
that  he  intended  to  excavate  lot  251  to  lay  the  founda- 
tion of  a  building  thereon,  in  the  course  of  which  exca- 
vation the  building  on  lot  252  fell,  and  destroyed  the 
lessee's  furniture  and  fixtures  to  a  large  amount,  and 
upon  these  facts  it  was  ruled  that  the  landlord  was  not 
liable.   , 

So,  too,  in  California,  in  similar  circumstances,  the 
tenant  was  killed  by  the  falling  walls  of  the  building 
he  occupied,  in  consequence  of  an  excavation  being 
made  on  an  adjoining  lot  by  the  coterminous  proprietor ; 
and,  although  the  landlord  of  the  building  had  due 
notice  of  the  excavation,  and  that,  in  consequence 
thereof,  the  wall  would  fall  unless  proper  means  were 
taken  to  prevent  it,  and  none  were  taken,  yet  it  was 
ruled  that  the  landlord  was  under  no  obligation  to 
uphold  or  to  repair,  and,  there  being,  therefore,  no 
breach  of  duty,  on  his  part,  no  action  could  be  main- 
tained against  him  by  the  administratrix  of  the  deced- 
ent for  damages  for  the  alleged  negligent  act  aforesaid. 
Brewster  v.  DeFremery^  83  Cal.  841.  Authorities  on 
this  point  and  illustrative  of  the  general  principle  here 
involved  might  be  greatly  multiplied.  The  industry  of 
counsel  for  defendant  has  collated  many  of  them. 

An  elaborate  discussion  of  this  subject  will  be 
found  in  6  American  Law  Review,  614,  in  which  it  would 
seem  that  most  of  the  authorities  then  extant  are 
reviewed.  The  cases  of  Looney  v.  McLean^  129  Mass. 
83,  and  Toole  v.  BecJcHt^  67  Me.  544,  are  not  in  harmony 
with  well-considered  cases  elsewhere,  and  the  principle 
announced  in  those  cases  has  been  repudiated :  Krue- 
ger  v.  Ferrant^  29  Minn.  385;  Indiana,  Pur  cell  v. 
English^  86  Ind.  34 ;  and  Wisconsin,  Cole  v.  McKey^ 
76  Wis.  500.  The  like  position  is  taken  in  Canada. 
Humphrey  v.  Wait,  22  U.  C.  C.  P.  580.  • 

There  is  nothing  in  the  circumstances  of  this  case 
to  exempt  it  from  the  operation  of  the  general  rule 
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heretofore  announced.  Adhering  to  that  rule  the 
instruction  heretofore  set  forth  must  be  condemned  as 
erroneous,  and,  as  the  plaintiflFs  have  no  standing  in 
court,  we  reverse  the  judgment,  but  do  not  remand  the 
cause  for  retrial.  All  concur,  except  Barclay,  J.,  not 
sitting. 


McClanahan  et  al.^  Plaintiffs  in  Err  or  ^  v.  WESxe^oZ. 

SEPARATE  OPINION."* 

Barclay,  J.— While  agreeing  to  the  result 
announced  in  the  opinion  of  thp  court  and  with  much 
of  the  reasoning  of  my  learned  colleague  by  which  it 
is  reached,  yet  my  concurrence  is  not  given  to  such 
prior  Tulihgs  cited  as  make  a  distinction  with  respect  to 
presumptions  of  jurisdiction,  between  different  classes 
of  cases  originally  cognizable  in  the  circuit  courts  of  the 
state.  It  seems  to  me  that  the  entire  jurisdiction  of 
those  courts  rests  on  positive  law,  constitutional  and 
statutory.  Even  the  common  law  would  be  no  part  of 
our  jurisprudence  bnt  for  a  statute  making  it  so.  Hence 
it  appears  to  me  that  no  distinction  should  be  made, 
regarding  the  presumptions  attaching  to  the  judicial 
acts  of  such  courts,  between  so-called  special  statutory 
proceedings  and  proceedings  authorized  by  more  gen- 
eral law. 

[*For  the  opinion  of  the  court,  see  100  Mo.,  page  809.  This 
separate  opinion  was  received  too  late  to  appear  with  the  first  report 
of  the  case.— RBPOBTBR.J 
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Shotwell  et  ah  v.  McElhinney,  Appellant.  74. 590 

1.  Fraudulent  Convey anoe :  evidbnce.  The  evidence  in  this 
case  examined  and  held  sufficient  to  warrant  the  finding  of 
the  trial  court  that  the  conveyance  in  question  was  made  in  good 
faith  for  a  valuable  and  adequate  consideration,  and  not  for  the 
purpose  of  defrauding  the  creditors  of  the  grantor. 

2.  New  Trial :  surprise.  A  new  trial  should  not  be  granted  on  the 
ground  of  surprise  where  the  surprise  was  occasioned  by  the  fact 
that  the  evidence  of  the  adverse  party  was  different  from  what  it 
was  expected  to  be. 

8.  :  NEWLY-DISCOVERED  EVIDENCE.  The  discovery  of  new  evi- 
dence is  no  ground  for  a  new  trial,  where  such  evidence  merely 
tends  to  impeach  a  witness  who  testified  in  the  case,  and  is  to  be 
given  by  one  who  was  a  witness  at  the  triaL 

Appeal  from  St.  Louis  County  Circuit  Court. — Hon. 
W.  W.  Edwards,  Judge.  * 

Affirmed. 

A.  McElhinney  pro  se. 

( 1 )  Upon  the  pleadings,  the  deed  sought  to  be  set 
aside  is  clearly  and  absolutely  void  as  against  the  appel- 
lant, who  stands  in  the  place  of  a  creditor  existing  at 
the  time.  R.  S.  1879,  p.  417,  sec.  2497 ;  Gentry  v.  Hob- 
inson^  55  Mo.  280 ;  Lionberger  v.  Baker ^  88  Mo.  447 ; 
Beinhart  v.  Long,  95  Mo.  401.  (2)  The  deed  read  in 
evidence  by  the  grantee  does  not  bring  him  within  the 
qualifications  of  section  2498.  Bonny  v.  Taylor^  90  Mo. 
63.  ( 3 )  The  deed  of  appellant  is  good  in  equity  as 
against  the  conveyance  to  Kenneth  Shotwell.  MttcaTf 
V,  SmitKs  Heirs,  40  Mo.  572,  p.  576,  and  cases  there 
referred  to.  It  was  error  to  refuse  appellant  a  new 
trial.  State  v,  Laughlin,  27  Mo.  Ill ;  State  v.  Ray^  53 
Mo.  345 ;  Snyder  v.  Burnham^  77  Mo.  52.  ' 
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B.    C.    Taylor    and    William    F.   Broadhead   for 
respondents. 

( 1 )  Wm.  B.  Shotwell,  even  if  insolvent,  had  angnt 
to  dispose  of  his  land  for  an  honest  purpose,  and  for  a 
valuable  consideration  ;  and  such  disposition  is  not  vol- 
untary nor  fraudulent  of  itself  as  to  creditors.  Singer 
V.  Goldenhurg^  17  Mo.  App.  549  ;  Dougherty  v.  Cooper^ 
77  Mo.  528;  Bump  on  Fraud.  Con.,'p.  180.  (2)  In 
order  to  set  aside  his  deed,  based  on  a  valuable  consid- 
eration, even  if  he  were  insolvent  when  made,  it  is 
necessary  to  prove  a  fraudulent  intent  and  purpose  on 
his  part,  and  it  cannot  be  presumed.  Ryan  t?.  Youngs 
79  Mo.  32 ;  Qentry  n,  Robinson^  55  Mo.  260 ;  Hender- 
son V.  Henderson,  55  Mo.  555 ;  Shelley  v.  Booth,  73  Mo. 
74  ;  FunTchouser  v.  Lay,  78  Mo.  458.  ( 3 )  The  record 
and  affidavit  of  appellant  as  to  surprise  as  grounds  for 
a  new  trial  by  reason  of  the  testimony  of  Wm.  B.  and 
Kenneth  Shotwell,  and  of  D.  C.  Taylor,  their  attor- 
ney, shows  a  gross  lack  of  diligence  on  the  part  of 
appellant,  that  he  failed  at  the  time  to  profess  the  sur- 
prise and  protest  that  he  was  not  prepared  to  meet  it, 
or  to  ask  a  continuance,  or  leave  to  introduce  other  evi- 
dence ;  but  that  he  first  took  his  chances  of  a  verdict  or 
finding ;  wherefore,  it  should  be  disregarded  by  the 
court.  0' Conner  v.  Bvff,  80  Mo.  599  ;  Graham  &  W. 
on  New  Trials,  963  ;  Bragg  v.  City  of  Moberly,  17  Mo. 
App.  226,  227  ;  Haynes  on  New  Trials,  par.  79 ;  Fret- 
well  V.  Laffoon,  77  Mo.  28.  ( 4 )  As  to  the  ground  of 
newly-discovered  evidence,  the  affidavits  and  record 
show  that  due  diligence  has  not  been  used  with  refer- 
ence thereto  by  appellant ;  that  it  is  cumulative,  and 
not  sufficiently  material  to  change  the  result,  and  merely 
tends  to  impeach  and  contradict  a  former  witness  ;  that 
it  comes  from  a  former  witness,  and  it  does  not  appear 
that  it  was  not  accessible  at  the  trial.  State  v.  Rockett, 
87  Mo.  666 ;  Slate  v.  Griffin,  87  Mo.  608 ;  Phillips  v. 
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Phillips,  46  Mo.  607  ;  Culbertson  v.  Hill,  87  Mo.  553 ; 
Snyder  v.  Burnham,  11  Mo.  52  ;  Maxwell  z>.  Railroad^ 
85  Mo.  85 ;  Gook  v.  Bailroad,  56  Mo.  380. 

Brace,  J. — This  is  an  appeal  from  a  judgment  of 
the  circuit  court  of  St.  Louis  county  upon  an  issue 
raised  between  appellant  McElhinney  and  Kenneth 
Shotwell,  two  of  the  defendants  in  a  partition  suit 
pending  in  that  court,  as  to  which  of  them  was  entitled 
to  the  interest  of  William  B.  Shotwell  in  the  lands  of 
his  father,  John  Shotwell,  Sr.,  deceased,  situate  in  said 
county,  sought  therein  to  be  divided. 

Kenneth  Shotwell  claimed  the  interest  by  virtue  of 
a  deed  from  his  brother,  dated  August  13,  1884,  and 
recorded  August  18,  1886.  The  issue  was  raised  by  the 
answer  of  the  appellant,  who  claimed  the  interest  by 
virtue  of  two  sheriff 's  deeds,  one  dated  sixteenth  day 
of  February,  1886,  made  in  pursuance  of  a  sale  under 
an  execution  upon  a  judgment  for  costs,  rendered  in 
said  court  on  the  twenty-eighth  of  November,  1884,  in 
another  partition  suit  of  other  lands,  to  which  John 
Shotwell,  Sr.,  was  one  of  the  original  parties,  and  to 
which  William  B.  Shotwell  was  made  a  party,  as  one 
of  his  heirs,  after  his  father's  death,  but  before  final 
decree. 

The  other,  dated  June  22,  1886,  was  made  in  pur- 
suance of  a  sale  under  an  execution  upon  a  judgment 
rendered  in  favor  of  John  D.  Woody,  administrator,  on 
the  twenty- third  of  November,  1885.  The  appellant 
charged  in  his  answer  that  the  said  conveyance  from 
William  B.  to  Kenneth  Shotwell  was  made  by  the  said 
William  B.,  and  accepted  by  the  said  Kenneth,  *'for 
the  purpose  of  hindering,  delaying  and  defrauding  the 
creditors  of  the  said  William  B.  Shotwell  out  of  their 
just  debts,  dues  and  demands,  and  was,  therefore,  void 
as  against  the  creditors  of  the  said  Shotwell  existing  at 
the  time,  and  asked  a  decree  vesting  the  interest  of 
William  B.  Shotwell  in  the  premises  in  the  appellant, 
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under  his  two  purchases  and  sheriflf's  deeds  for  the 
same." 

On  appellant's  motion,  William  B.  Shotwell  was 
made  a  party,  duly  summoned,  and  answered  the  peti- 
tion, disclaiming  all  interest  in  the  real  estate  sought  to 
be  divided.  Kenneth  Shotwell  replied  to  the  answer  of 
appellant,  denying  its  allegations  ;  upon  the  issue  thus 
joined,  the  court  treated  appellant's  answer  as  a  cross- 
bill against  the  said  Kenneth  for  equitable  relief,  dis- 
missed his  bill  and  rendered  judgment  against  appellant 
for  the  costs  incurred  in  trying  the  same,  and  from  this 
judgment  the  appeal  is  taken. 

I.  The.  evidence  of  the  appellant  on  this  issue 
tended  to  prove  that,  at  the  time  William  B.  Shotwell 
executed  the  deed  to  his  brother,  h^  was  indebted  to 
several  parties  in  various  sums  amounting,  in  the  aggre- 
gate, to  seven  or  eight  hundred  dollars ;  that  he  left 
St.  Louis  county  ''  suddenly,"  after  making  the  deed  to 
his  brother,  and  went  to  Franklin  county,  Missouri. 
The  evidence  for  the  respondent,  Kenneth  Shotwell,  on 
this  issue  tended  to  show  that  he  bought  the  land  from 
his  brother  in  good  faith  for  the  sum  of  eight  hundred 
dollars,  and  paid  the  consideration  therefor.  The  evi- 
dence tends  to  show  that  the  land  was  worth  about  that 
amount  at  the  date  of  the  deed  from  William  B.  to 
Kenneth  ;  both  the  brothers  were  examined  on  the  trial 
of  the  issue  and  testified  positively  to  the  bona  fides  of 
the  transaction ;  their  testimony  was  corroborated  by 
other  evidence,  and  the  court  upon  the  evidence  found 
the  issue  for  the  respondent  therein.  After  a  careful 
examination  of  all  the  evidence,  we  are  not  prepared  to 
say  that  the  conclusion  reached  by  the  trial  judge  was 
incorrect. 

II.  This  would  lead  to  an  affirmance  of  the  judg- 
ment, unless  the  appellant  showed  himself  entitled  to 
a  new  trial  on  the  ground  of  surprise  and  newly-discov- 
ered evidence  which  he  endeavored  to  do  by  filing  an 
affidavit,  the  substance  of  which  is  '*that  he  expected 
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to  prove  by  D.  C.  Taylor  that,  at  the  time  the  pretended 
deed  from  William  B.  Shotwell  to  Kenneth  Shotwell 
sought  to  be  set  aside  was  made,  nothing  was  act- 
ually paid  as  a  consideration  for  said  conveyance; 
that  this  deponent  had  been  informed,  and  expected, 
that  the  said  defendants  w6uld  testify  at  the  trial  that 
the  money  in  gold  coin,  which  defendant  Kenneth 
Shotwell  afterwards  received  from  Shedd  upon  a  deed 
of  trust  given  him  on  the  premises,  had  been  paid 
by  him  to  the  said  William  B.  Shotwell  as  the  full 
consideration  for  the  conveyance ;  that  this  depon- 
ent had  procured  the  attendance  of  one  John  D. 
Woody  as  a  witness  to  prove  that,  as  a  matter  of 
fact,  this  was  untrue  ;  that,  on  the  same  evening  that  the 
coin  was  delivered  to  him,  the  said  Kenneth  Shotwell 
had  paid  over  to  said  Woody  a  large  portion  of  the  said 
coin;  that  thereupon  these  defendants,  having  ascer- 
tained what  the  evidence  of  the  said  Woody  would  be, 
they  changed  their  base,  fabricated  the  state  of  facts 
detailed  in  their  testimony,  brought  a  witness  from 
Franklin  county,  whose  testimony  gave  coloring  to  the 
fabricated  story,  and  by  so  doing  surprised  this  depon- 
ent at  their  trial ;  that  he  had  no  knowledge  or  infor- 
mation, before  the  trial  that  any  of  these  witnesses 
would  testify  as  they  did,  and,  consequently,  had  no 
witnesses  to  rebut  any  of  this  testimony,  after  the  most 
careful  inquiry. 

''This  aflBant  further  says  that  since  the  trial  of 
this  cause,  and  after  it  was  supposed  that  this  contro- 
versy was  at  an  end,  to- wit :  On  the  ninth  day  of 
April,  1887,  the  said  John  D.  Woody,  in  a  conversation 
in  relation  to  said  trial,  informed  him  that  on  or  about 
the  day  of  May,  1885,  and  after  the  pretended  convey- 
ance sought  to  be  set  aside,  he  being  at  the  time 
creditor  of  the  said  William  B.  Shotwell,  and  thus 
anxious  to  know  the  facts  about  the  transaction,  and 
his  financial  condition,  asked  the  said  Kenneth  Shotwell 
whether  he  had  paid  to  William  B.  Shotwell  the  full 
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consideration  for  the  purchase  of  William  B.  Shotwell' s 
interest  in  the  land,  and  he  answered  that  he  had  paid 
him  the  full  amount;  that  he  then  asked  him  if  he  then 
owed  William  B.  Shotwell  any  money,  or  had  any  of 
William  B.  Shotwell' s  money  in  hia  hands,  and  he 
answered  that  he  had  not.^' 

This  aflSdavit  was  supplemented  by  the  affidavit  of 
Woody  that  about  ten  days  after  the  transfer  by 
William  B.  to  Kenneth  Shotwell  the  latter  told  him  that 
he  had  paid  his  brother  in  full  for  the  land  ;  that  he 
had  no  money  of  the  said  William  B.  in  his  hands  and 
owed  him  nothing. 

We  can  discover  in  these  affidavits  no  ground  for 
a  new  trial.  That  his  adversaries  testified  differently 
from  what  he  expected  may  have  be§n  true,  but  that 
so  old  a  practitioner  as  the  appellant  should  have  been 
surprised  at  that  is  remarkable.  That  he  failed  to 
prove  by  D.  C.  Taylor  wljat  he  expected  to  prove  by 
him  was  perhaps  unfortunate  for  his  case.  Taylor, 
however,  was  introduced  and  examined  by  him  as  a 
witness  in  this  case  and  he  had  ample  opportunity  to 
do  so  if  he  could  ;  that  he  didn't,  was  probably  simply 
because  the  witness  could  not  testify  as  he  would  have 
had  him.  Woody  also  was  a  witness  for  the  appellant 
and  testified  for  him  in  the  case,  The  declarations  of 
Kenneth  Shotwell,  which  he  says  he  can  now  prove  by 
that  witness,  would  be  only  valuable  to  him  as  tending 
to  impeach  the  evidence  of  Kenneth,  showing  a  declara- 
tion of  his  as  to  time  of  payment,  diflFerent  from  that 
testified  to  by  him  on  the  trial.  Why  did  not  he  ask 
for  that  declaration  when  the  witnesses  were  on  the 
stand  ?  The  only  explanation  he  gives  is  that  he  did 
not  find  out  until  after  the  trial  that  he  could  prove  it 
by  the  witness  Woody.  Why  didn't  he  find  out  before  ? 
The  only  reason  discernible  on  the  face  of  the  affidavits 
is  because  he  didn't  inquire.  What  sort  of  diligence  is 
this? 
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There  is  nothing  in  these  affidavits  to  show  sur- 
prise in  the  legal  acceptation  of  the  term. '  The  failure 
of  the  appellant  to  have  the  evidence  of  Woody  as  to 
Kenneth  Shotwell's  declarations  before  the  court  on 
the  trial  was  owing  to  his  own  want  of  diligence.  The 
force  of  the  evidence,  so  far  as  it  would  have  been  bene- 
ficial to  the  appellant,  extends  only  to  the  impeach- 
ment of  a  witness  who  testified  in  the  case.  And  the 
court  committed  no  error  in  refusing  a  new  trial  for 
any  reason  apparent  upon  the  face  of  these  affidavits. 
Fretwell  v:  Laffoon^  77  Mo.  26 ;  Snyder  v.  Burnham^  Tl 
Mo.  62 ;  State  v.  Rockett,  87  Mo.  666 ;  Phillips,  Adm'r, 
V.  Phillips,  46  Mo.  607 ;  State  v.  Butler.,  67  Mo.  69 ; 
Maxwell  v,  Hailroad,  85  Mo,  95 ;  Cook  v.  Mailroad,  56 
Mo.  380. 

While  all  tlie  points  made  by  counsel  have  been 
carefully  considered,  it  is  not  deemed  necessary  to 
incumber  this  opinion  by  discussing  hypothetical  equi- 
ties, questions  not  involved  in  the  real  issues  tendered 
by  the  pleadings  or  points  not  raised  on  trial,  or  passed 
upon  by  the  court  below. 

The  judgment  is  for  the  right  party,  and  is  affirmed. 
All  concur. 


First   National    Bank   of    Springfield,   Ohio,   v. 
Skeen,  Appellant. 

1.  Negotiable  Instruments :  date  of  payment.  A  note  payable 
**on  or  before  **  a  certain  date  is  not  for  that  reason  non-negoti- 
able. 

2.     :  TRANSFER  :  PRACTICE.    Where  the  execution  and  transfer 

of  a  note  are  admitted  by  the  pleadings,  its  production  in  evidence 
tends  to  prove  that  it  was  acquired  for  value  before  maturitv 
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8,     : : .    In  such  case,  where  defendant's  evidence 

shows  plaintifr  to  be  a  bona  fide  purchaser  before  maturity,  his 
subsequent  offer  to  prove  failure  of  consideration  should  be 
rejected  as  irrelevant  and  a  verdict  for  plaintiff  directed. 

Appeal  from  Johnson  Circuit  Court. — Hon.  Chas.  W. 
Sloan,  Judge. 

Affirmed. 

This  is  an  action  upon  a  piomissory  note  of  the  fol- 
lowing tenor : 
*' $417.00.  HoLDEN,  Mo.,  July  7,  1884. 

"  For  value  received,  on  or  before  the  first  day  of 
September,  1886,  the  undersigned  promise  to  pay  to  the 
order  of  the  Springfield  Engine  and  Thresher  Company 
four  hundred  and  seventeen  dollars,  payable  at  Far- 
mers' and  Commercial  Bank,  Holden,  Missouri,  with 
interest  at  eight  per  cent,  from  date  until  due,  and  ten 
per  cent,  after  due.  J.  T.  Fancher, 

**W.  A.  Skeen. 

**Postoffice  address,  Holden,  Missouri,  county  of 
Johnson. 

"  Residence,  four  miles  northwest  of  postoffice.'* 

The  petition  is  in  usual  form  averring  that  plaintiff 
was  a  purchaser  for  value  before  maturity  by  indorse- 
ment from  the  payee. 

The  answer  admitted  the  execution  of  the  paper 
and  its  transfer  to  plaintiflf,  but  asserted  that  the  latter 
took  place  after  maturity  and  further  that  there  was  a 
total  failure  in  the  consideration,  of  which  plaintiff  had 
notice. 

The  new  matter  in  the  answer  was  put  in  issue  by  a 
reply. 

At  the  trial  plaintiff  read  in  evidence  (without 
objection)  the  note  with  the  indorsement  to  itself  by 
the  payee,  and  then  rested. 

Defendant  then  introduced  the  deposition  of  Cyrus 
A.  Phelps,  cashier  of  the  plaintiff,  who  testified  that  as 
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such  cashier  he  purchased  the  note  in  question  for 
plaintiff  for  value,  before  maturity,  without  knowledge 
of  any  failure  of  consideration,  or  any  of  the  mat- 
ters set  up  in  the  answer,  and  without  any  knowledge 
that  the  Springfield  Engine  and  Thresher  Company 
warranted  or  guaranteed  machinery  sold  by  them,  and 
took  the  paper  with  others  in  the  ordinary  course  of 
business.  Phelps  also  testified  that  at  that  time  he  was 
vice-president  and  one  of  the  directors  of  the  Spring- 
field Engine  and  Thresher  Company,  but  took  no  active 
part  in  the  management  of  the  business  of  said  com- 
pany, and  knew  nothing  of  the  details ;  did  not  know 
what  this  note  was  given  for  ;  supposed  it  was  given  for 
machinery  ;  did  not  know  that  the  company  gave  war- 
ranties with  its  machinery.  Defendant  also  introduced 
in  evidence  the  deposition  of  Jos.  B.  Cartmell,  secre- 
tary of  the  Springfield  Engine  and  Thresher  Company, 
who  testified  that  he  sold  the  note  to  plaintiff,  and 
corroborated  the  testimony  of  Phelps. 

Thereupon,  defendant  announced  that  he  had  no 
other  or  further  evidence  tending  to  prove  that  plaintiff 
received  or  had  any  notice,  at  or  prior  to  the  time  it  pur- 
chased said  note,  of  the  existence  of  a  warranty,  or 
contract,  or  failure  of  consideration. 

Defendant  then  offered  evidence  tending  to  prove 
a  failure  of  consideration  of  the  note,  and  that  the 
Springfield  Engine  and  Thresher  Company,  the  payee, 
had  notice  thereof  before  the  transfer  of  the  note,  but 
the  court  rejected  the  offer,  and  defendant  duly  excepted. 
The  case  was  then  closed,  and  the  court  instructed  the 
jury  to  find  the  issues  for  plaintiff. 

The  jury  returned  a  verdict  for  plaintiff,  on  which 
judgment  was  rendered,  and  defendant  in  due  course 
appealed  to  the  Kansas  City  court  of  appeals,  where  the 
case  was  duly  heard  and  judgment  aflSrmed,  as  reported 
in  29  Mo.  App.  115 ;  but  the  court  being  divided  in  opin- 
ion certified  it  here,  in  pursuance  of  the  constitutional 
requirement  on  that  subject. 
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J.  P.  Orr  and  Samuel  P.  Sparks  for  appellant. 

( 1 )  The  court  erred  in  taking  the  case  from  the 
jury  ;  a  demurrer  to  the  evidence  admits  every  reason- 
able inference  which  a  jury  might  make  from  the  facts 
adduced.  The  People  v.  Hoe,  I  Hill  (N.  Y.)  471; 
Fowler  v^  Com.  Council,  11  Wheat.  320;  Dickey  v. 
Schrader,  3  Serg.  &  Rawle,  413,  416 ;  Williamson  v. 
Fischer,  50  Mo.  198 ;  Brown  v.  Kimmel,  67  Mo.  430 ; 
Keely  v.  Railroad,  70  Mo.  604;  Bank  v.  Smith,  11 
Wheat.  171 ;  Thornton  v.  Bank,  3  Pet.  36 ;  Baum  v. 
Fryrear,  85  Mo.  151 ;  Moody  v,  Deutsch,  85  Mo.  238 ; 
Sage  v.  Reetes,  17  Mo.  App.  57.  The  granting  of  such 
an  instruction  is  held  to  be  erroneous  when  there  is  a 
scintilla  of  testimony.  Alexander  v.  Harrison,  38  Mo. 
266 ;  Routsong  v.  Railroad,  45  Mo.  236  ;  Hays  v.  Bell, 
16  Mo.  496  ;  Emerson  v.  Sturgeon,  18  Mo.  170 ;  Rippey 
V.  Friede,  26  Mo.  523 ;  Bowen  v.  Lazarle,  44  Mo.  383  ; 
McFarland  v.  Bellows,  49  Mo.  311  ;  Tiedeman  on  Com. 
Paper,  sec.  303.  (2)  A  promissory  note  made  paya- 
ble on  or  before  a  day  named  is  non-negotiable.  Chou- 
teau V.  Allen,  70  Mo.  290 ;  Randolph  on  Com.  Paper, 
sec.  110.  ( 3 )  By  the  rejection  of  the  offer  of  testimony 
by  defendant  that  there  had  been  a  complete  failure  of 
the  warranty,  the  court  thereby  excluded  all  evidence 
tending  to  support  the  allegations  of  fraud  and  deceit 
in  the  inception  of  the  paper  practiced  by  the  indorser 
in  delivering  a  machine  of  a  different  manufacture  then 
that  contracted  for.  Had  such  testimony  been  admitted 
it  would  have  shifted  the  burden  to  plaintiff  of  showing 
that  it  was  an  innocent  purchaser  bona  fide  for  value 
before  maturity  and  without  notice.  1  Greenleaf  s  Ev. 
[Ed.  1866]  sec.  74. 

J.  W.  Suddath  and  0.  L.  Houts  for  respondent. 

( 1 )  There  is  no  conflict  between  the  opinion  in  the 
court  of  appeals  in  this  case  and  the  case  of  Chouteau 
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V.  AUen^  70  Mo.  290.  See  opinion  of  Philips,  presid- 
ing judge,  in  ease,  supra;  also  brief  of  respondent  in 
said  cause. 

Barclay,  J. — The  trial  court  ruled  that  the  note 
in  controversy  was  negotiable.  This  is  a  vital  question 
in  the  case  and  will  be  first  considered. 

The  objection  to  its  negotiability  rests  on  the  use  of 
the  words,  *'  on  or  before  the  first  day  of  September, 
1885,"  in  connection  with  the  promise  to  pay.  It  is 
claimed  that  such  language  makes  the  time  of  payment 
uncertain  and  hence  destroys  its  negotiable  character. 

The  law  governing  such  paper  is  the  outgrowth  of 
the  usages  of  commerce.  In  determining  disputed 
questions  in  its  application  it  is  often  useful  to  recur  to 
the  objects  and  purposes  of  the  law  and  to  observe  how 
far  they  may  be  promoted  or  defeated  by  the  accept- 
ance of  any  proposed  construction  of  it.  The  reason  of 
any  law  is  its  life,  and  a  correct  conception  of  its  reason 
is  oftentimes  essential  to  a  proper  understanding  of  the 
meaning  and  tendency  of  the  law  itself. 

The  general  statement  is  frequently  met  that  bills 
and  notes  to  be  negotiable  must,  among  other  things, 
be  payable  at  a  time  certain.  This  is  assuredly  so,  and 
it  is  not  difiicult  to  discern  the  reason  upon  which  that 
rule  stands. 

Commercial  paper,  in  its  inception,  was  a  device 
adopted  by  merchants  and  bankei*8  for  the  ready  trans- 
fer of  credits  between  distant  points.  The  earliest  form 
of  it  yet  in  use  was  the  bill  of  exchange  whose  negoti- 
ability, according  to  the  custom  of  merchants,  received 
recognition  in  the  common-law  courts,  at  first  reluct- 
antly, but,  afterwards,  most  willingly  when  its  utility 
in  the  business  world  came  to  be  better  understood. 
Promissory  notes  of  certain  form  were  then  given  by 
statute  in  England  ( 3  and  4  Anne,  ch.  9 ),  as  they  now 
have  with  us,  the  same  eflfect  and  negotiability  as  inland 
bills  of  exchange.     R.  S.  1889,  sec.  783. 
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The  leading  purpose  of  such  bills  was,  as  their 
name  imports,  to  facilitate  exchanges.  They  were 
intended,  primarily,  as  substitutes  for  money  in  the 
transaction  of  commerce,  and,  therefore,  by  the  general 
understanding  and  usage  of  those  employing  them,  were 
closely  assimilated  to  that  commodity.  Their  form, 
however,  permitted  the  retention  of  title  in  the  owner 
in  such  majnner  as  to  avoid  some  risks  of  loss  incident 
to  the  exchange  of  money  itself.  These  characteristics 
made  such  pat)er  extremely  useful  and  popular  in  com- 
mercial dealings,  and  naturally  led  the  mercantile  world 
to  insist  on  the  recognition  of  its  negotiability,  which 
is  its  most  essential  attribute.  Hence  was  evolved  the 
legal  rule  peculiarly  favoring  innocent  purchasers  for 
value  before  maturity,  as  well  as  that  requiring  certainty 
in  the  time  of  payment,  which  were  already  recognized 
mandates  of  the  customary  law  of  merchants. 

Having  in  view  the  reasons  on  which  these  rules  are 
founded,  it  would  seem  obvious  that  a  certainty  of  ulti- 
mate payment  should  not  be  considered  impaired  by  the 
intervention  of  an  option,  in  favor  of  the  maker,  to 
discharge  his  obligation  iat  an  earlier  time.  The  paper 
still  retains  a  fixed  date  when  the  promise  to  pay  must 
be  performed.  It  is  no  more  uncertain  for  practical 
purposesthan  a  bill  drawn,  for  example,  '*at  sight,"  or 
"on  demand,"  neither  of  which  phrases  has  ever  been 
held  to  diminish  negotiability.  Yet,  with  regard  to  bills 
so  drawn,  the  holder  exercises  the  unquestioned  option 
of  fixing  the  time  when  the  direction  to  pay  becomes 
absolute. 

The  case  does  not  require  us  to  attempt  to  formulate 
any  general  rule  by  which  the  certainty  necessary  to  the 
negotiability  of  such  paper  may  be  gauged.  It  is  enough 
for  the  present  to  announce  the  conclusion  we  have 
reached,  that  the  note  in  controversy  in  this  litigation 
is  negotiable.  The  learned  trial  judge  and  court  of 
appeals  ruled  to  the  same  effect. 
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The  remark  made  in  Chouteau  v.  Allen^  70  Mo. 
339,  intirnatinjp^  a  contrary  view,  should  not  be  regarded 
decisive  of  the  question,  as  the  exact  case  here  pre- 
sented was  not  then'  considered. 

II.  The  decision  of  the  foregoing  point  leaves  little 
further  to  be  said. 

Under  the  pleadings  the  execution  of  the  note  and 
its  transfer  to  plaintiff  were  admitted.  When  the  latter 
produced  the  note  it  amounted  to  evidence  tending  to 
prove  that  it  had  been  acquired  before  maturity  and  for 
value. 

When  plaintiff  rested,  defendant,  by  his  own  evi- 
dence, established  that  plaintiff  had  purchased  the  note 
without  notice  of  any  failure  of  consideration,  before 
maturity.  Thereafter  defendant's  offer  to  prove  the 
failure  of  consideration  was  properly  rejected.  It  was 
irrelevant  to  the  issues  made  by  the  pleadings  in  view 
of  the  facts  already  before  the  court  as  disclosed  by  the 
proofs  of  both  parties.  In  that  state  of  the  case  the 
court  correctly  directed  the  jury  to  return  a  verdict  for 
plaintiff  on  the  undisputed  facts. 

The  judgment  of  the  court  of  appeals  and  of  the 
circuit  court  are  hence  affirmed,  all  the  judges  agreeing. 

Vol.  101—44 
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ADMINISTRATION. 

1.  Ejectmbnt  :  administrator's  deed  :  prima  facib  oasb.  Where 
a  defendant  in  ejectment  claims  under  an  administrator's  sale  and 
deed,  he  need  only  show  in  the  first  instance  the  deed,  the  order  of 
sale  and  the  order  of  court  approving  the  sale.  Price  v>  Spring- 
field Real-Estate  Association,  107. 

2.     : : .    It  will  be  presumed  from  the  deed  and 

the  foregoing  orders,  until  the  contrary  is  shown,  that  all  the 
antecedent  steps  requisite  for  the  sale  were  taken.    Ih. 

8.  Administrator  purchasinq  at  his  own  sale  :  bid  :  presump- 
tion .  Where  an  administrator  under  the  law  in  force  has  a  ri^ht 
to  purchase  at  his  own  sale,  whether  public  or  private,  by  paying 
not  less  than  three-fourths  of  the  appraised  value  of  the  pro{)erty, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  his  bid  complied  with  the  law.    lb, 

4.  Administrator's  sale,  approval  op  at  subsequent  term. 
Where  the  law  in  force  at  the  time  does  not  require  an  administra- 
tor's sale  to  be  approved  at  the  term  of  court  when  the  sale  was 
made,  an  approval  at  a  subsequent  one  is  not  irregular  or  erro- 
leous.    lb, 

5.     :   premature    approval   of.     A   premature   report   and 

approval  of  an  administrator's  sale  does  not  make  the  sjEtle  void ; 
the  report  may  be  made  and  the  sale  approved  at  a  term  later  than 
the  one  next  after  the  sale.    lb. 

6.  Administrator's  sale,  time  and  plage  of  :  recital  in  deed. 
Where  the  law  in  force  at  the  time  governing  administrators'  sales 
does  not  require  the  deed  to  recite  the  date  of  the  sale,  nor  that  it 
was  made^  during  the  session  of  the  county  or  circuit  court,  the 
order  of  the  court  approving  the  sale  will  be  regarded  as  better 
evidence  that  it  was  made  at  the  proper  time  and  place  than  any 
contrary  recital  in  the  deed.    lb. 

7.     : .    The  law  not  requiring  the  deed  to  state  the  time 

and  place  of  the  sale,  that  recital  may  be  disregarded.    lb. 

presumption.    Where  the  administrator's  sale 


occurred  nearly  forty-three  years  before  suit  was  brought,  and  it 
appeared  that  plaintiff  and  those  under  whom  she  claims  never 
had  actual  possession  of  the  land,  and  that  during  that  time  the 
persons  claiming  under  the  administrator's  deed  paid  taxes  on  the 
land,  and  for  a  period  of  twenty  vears,  before  the  commencement 
of  the  suit,  exercised  open  acts  of  ownership  over  it,  it  will  be  pre- 
sumed, until  the  contrary  appears,  that  the  administrator  rightly 
performed  his  duties  as  to  the  time  and  place  of  the  sale.    lb. 

(691) 
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9.     : :  CLERICAL  MISTAKE.    Even  if  the  law  required  a 

recital  in  the  deed  of  the  time  and  ^lace  of  the  sale,  still,  taking 
the  recital  in  the  deed  in  connection  with  the  judgment  of 
approval  of  the  scde  and  the  fact  that  the  county  court  was  in 
session  on  September  18, 1841,  which  was  a  date  between  the  order 
of  sale  and  the  filing  of  the  report,  it  would  be  presumed  that  the 
recital  in  the  deed  of  September  11,  1841  (when  the  court  was  not 
in  session ),  as  the  date  of  the  sale  was  a  clerical  mistake.    2  b, 

ADMISSIONS. 

See  Practicb,  Criminal,  8, 10, 11. 

ADVERSE  POSSESSION. 

1.  Adverse  possession:  declarations  bt  possessor:  evidence. 
The  declarations  of  one  in  possession  of  land  are  comi)etent  to 
prove  whether  such  possession  was  adverse  or  not.  Mississippi 
County  V,  Vowels,  225. 

2.     :  fence,    a  fence,  building  or  other  improvement  is  not 

essential  to  constitute  adverse  possession.    16. 

8.  Mortgage  foreclosure:  adverse  possession.  An  action  to 
foreclose  a  mortgage  will  not  be  barred  by  limitation,  unless  there 
have  been  ten  years  of  adverse  possession  in  the  mortgagor  and 
those  claiming  under  him,  and  this  is  true  although  the  bond 
which  is  secured  by  the  mortgage  is  barred.  Benton  County  v, 
Czarlinsky,  276. 

4.     : :  repudiation  of  mortgage  by  mortgagor.    The 

possession  of  the  moi*tgagor  in  the  absence  of  a  distinct  repudiation 
of  the  mortgage  is  not  adverse  to  the  mortgagee,  and  the  former's 
grantee,  who  assumes  the  debt,  cannot  successfully  plead  title  by 
adverse  possession  in  the  foreclosure  proceedings.    lo, 

5.  Adverse  possession  :  color  of  title  and  claim  of  ownership. 
Ck>nstructive  adverse  possession  of  land  must  be  founded  on  claim 
of  ownership,  as  well  as  color  of  title.    Bakewell  v,  McKee,  887. 

6.  Tenants  in  common  :  adverse  possession.    Where  a  tenant  in  ' 
common  denies  in  a  pleading  his  cotenant's  right,  it  is  evidence  of 
ouster,  as  well  as  any  other  claim  to  exclusive  ownership.    Amick 
V,  Brubaker,  478. 

7.  Adverse  possession.  A  continuous,  exclusive  possession  for  ten 
years,  under  claim  of  ownership,  is  necessary  to  support  a  title  by 
adverse  possession.  Brown  v,  Chicago ,  Burlington  <fc  Kansas  City 
Railway  Company,  484. 

APPEALS. 

1.  Highways,  establishment  of  :  appeal.  Under  the  road  law 
(Laws,  1888,  page  158)  no  appeal  is  provided  for  to  the  circuit 
court  where  the  county  court  refuses  to  make  an  order  opening  or 
changing  a  road.    Aldridge  v.  Spears,  400. 

2.  Practice  :  appeals  from  county  courts.  Appeals  from  judg- 
ments of  county  courts  are  governed  by  the  law  prescribed  for 
appeals  from  judgments  of  justices  of  the  peace.  (B.  S.  1879, 
sec.  1210.)    Fisher  v,  Anderson,  459. 
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8.     : .    An  appeal  from  a  judgment  of  the  county  court 

which  is  allowed  ten  days  before  the  next  term  of  the  circuit  court 
is  returnable  and  triable  at  such  term  of  the  circuit  court.  (  R.  S. 
1879,  sec.  8054.)  But,  if  the  appeal  be  not  allowed  on  the  same  day 
judgment  was  rendered,  the  respondent  will  be  entitled  to  ten  days' 
notice  of  the  appeal  before  the  beginning  of  the  next  term  of  the 
circuit  court.     (R.  S.  1879,  sec.  3055.)    lb. 

4.  : .  "Where  no  notice  of  appeal  is  given,  the  respond- 
ent may  waive  the  notice  and  have  tne  cause  tried  at  the  first 
term  of  the  circuit  court  by  entering  his  appearance  therein  on  or 
before  the  second  day  of  the  term.     (  R.  S.  1879,  sec.  8056.)    lb, 

5.     : .     Unless  notice  of  appeal  as  required  by  the  statute 

is  given  ten  days  before  the  second  term  of  the  circuit  court,  or 
the  re(}uirement  of  notice  is  waived  by  the  respondent,  the  circuit 
court  IS  authorized  upon  the  ]atter*s  motion  to  affirm  the  judgment 
of  the  county  court.    (R.  S.  1879,  sec.  8057.)     lb. 

See  Justices'  Courts,  1. 

APPEARANCE. 

See  Practice,  Civil,  86,  87. 

APPELLATE  PRACTICE. 

See  Practice  in  Supreme  Court. 

ASSIGNMENT. 

1.     Assignment  for  benefit  of  creditors  :  chattel  mortgage.    A  ^ 
chattel  mortgage  of  a  debtor  is  valid  as  against  his  volimtary 
assignee  for  the  benefit  of  creditors,  even  though  it  may  be  vulner- 
able to  attack  by  creditors  asserting  their  rights  independent  of  the 
assignment.    Jacobi  v,  Jacobi,  507. 

8. :  assignee.    A  statutory  assignee  in  trust  for  creditors  is 

not  regarded  as  a  purchaser  for  value.    lb. 

8. :  assailing  prior  trans'f:j»s  of  assignor.    Neither  such 

assignee,  nor  creditors  claiming  merely  under  the  assignment,  can 
assail  prior  transfers  of  the  assignor  which  the  assignor  himself 
could  not.    lb. 

4. ^ :  estoppel.  The  presentation  of  his  demand  bv  the  cred- 
itor to  the  assignee,  and  its  allowance  by  the  latter,  will  not  estop 
the  creditor  to  foreclose  the  mortgage,  it  appearing  that  the  assign- 
ment embraced  ofher  property  in  addition  to  that  included  in  the 
mortgage,  and  that  the  creditor  did  not  intend  to  waive  his  remedy 
on  the  mortgage.    lb. 

See  Ejectment,  6. 

ATTEMPT. 

See  Rape. 

BACK  TAXES. 

See  Taxation,  8,  9,  14. 

BILLS  OF  EXCEPTIONS. 

1.  Practice  :  bill  of  exceptions.  A  bill  of  exceptions  must  be 
signed,  either  bv  the  judge  or  by  the  bystanders.  Hubbard  v, 
Texas  County,  218. 
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2.  Practice,  criminal  :  exceptions.  The  only  way  exceptions  can 
be  saved  to  matters  occurring  in  the  presence  of  the  court  is  by 
bill  of  exceptions  in  the  usual  way ;  it  cannot  be  done  by  ex  parte 
affidavits.    State  v,  Musick,  260. 

8.  Practice:  exceptions:  skeleton  bill.  Motions  and  document- 
ary evidence  filed  in  a  cause  or  deposited  with  the  clerk  may 
be  called  for  in  making  up  a  skeleton  bill  of  exceptions.  Tlie 
State  ex  rel.  Harber  v.  Wear.  414, 

4.     : :  oral  evidence.    The  judge  is  not  called  upon  to 

sign  a  bill  of  exceptions  as  a  true  one  until  the  oral  evidence  in 
the  cause  has  been  written  out  and  made  a  part  of  the  bill,  so  that 
he  may  have  opportunity  to  examine  and  correct  it.    Ih, 

5.     :   :   :   stenographer's  notes.    In  preparing 

bills  of  exceptions  parties  are  not  required  to  resort  to  the  steno- 
grapher's copy  of  the  oral  evidence,  but  they  may  write  it  out 
from  their  notes  or  from  memory,  as  was  formerly  done.    lb, 

«.     :  BILL  OF  exceptions  :  FIUNO  AFTER  TERM.    Under  the  law 

in  force  in  this  state  before  the  enactment  of  section  2168  ( Revised 
Statutes,  1889),  a  bill  of  exceptions  filed  after  the  closing  term  of 
the  cause,  without  any  order  therefor  made  during  that  term,  is 
invalid  and  cannot  be  considered  on  appeal.  Webster  County  v. 
Cunningham,  642. 

The  foregoing  question  of  pratctice  is 


ruled  by  the  law  in  force  when  the  appeal  was  taken.    Jb. 

BILLS  AND  NOTES. 

Limitation  :  part  payment  on  a  note.  Proof  of  actual  payment 
on  a  note  is  sufficient  to  except  it  from  the  bar  of  the  statute  of 
Limitations.  It  is  not  necessarv  to  show  that  the  credit  was 
indorsed  on  the  note.     Henry  v.  biviney,  378. 

Negotiable  instruments:  date  of  payment.  A  note  payable 
**  on  or  before  "  a  certain  date  is  not  for  that  reason  non-negotiable. 
First  National  Bank  of  Springfield  v,  Skeen,  683. 

:  transfer  :  practice.   Where  the  execution  and  transfer  of 

a  note  is  admitted  by  the  pleadings,  its  production  in  evidence 
tends  to  prove  that  it  was  acquired  for  value  before  maturity.   lb. 

In  such  case,  where  defendant's  evidence 


shows  plaintiff  to  be  a  bona  fide  purchaser  before  maturity,  his 
subsequent  offer  to  prove  failure  of  consideration  should  be  rejected 
as  irrelevant  and  a  verdict  for  plaintiff  directed.    lb, 

BOARD  OF  EQUALIZATION. 

See  Taxation,  1,  2,  3,  4,  5. 

BONDS. 

See  Official  Bonds. 

BRIDGES. 

Draw  bridge  :  obstruction  of  navigation  :  act  of  congress. 
A  bridge  company  built  a  bridge  over  the  Missouri  river,  under 
authority  of  an  act  of  congress,  which  provided  that  such  bridge 
should  not  interfere  with  the  free  navigation  of  the  river,  beyond 
what  was  necessary  in  order  to  carry  into  effect  the  rights  and 
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privileges  granted  by  the  act ;  that,  if  built  as  a  draw  bridge,  it 
should  be  a  pivot  draw  bridge  with  the  draw  over  the  main  chan- 
nel of  the  river  at  an  accessible  and  navig^able  point,  and  with 
spans  of  certain  length  on  each  side  of  the  pivot  pier  and  that  the 

Eiers  should  be  parallel  with  the  current.  The  bridge  company 
uilt  their  bridge  with  two  draw-rests,  one  above  and  the  other 
below  the  pivot  pier  and  one  hundred  and  fortv  feet  distant  from 
it.  Afterwards  tne  bridge  company  leased  the  bridge  structure  to 
the  defendant.  Three  years  after,  plaintiff 's  boat,  while  attempt- 
'  ing  to  go  through  the  draw  during  a  high  stage  of  water,  was 
driven  against  one  of  the  piers  by  the  current  and  sunk.  The 
plaintiff  charged  that  the  piers  were  not  parallel  to  the  current 
and  that  the  draw-rests  above  the  bridge  caused  a  cross-current 
which  drove  the  boat  against  the  pier.  Held  that,  if  the  bridge 
was  so  built  that  the  piers  were  parallel  to  the  usual  and  ordinary 
course  of  the  current  it  was  a  sufficient  compliance  with  the  act, 
and  this  question  was  properly  one  for  the  jury.  Silver  v.  The 
Missouri  Pacific  Railway  Company ,  79. 

2.     : :  WHEN  LAWFUL  STRUCTURE.    Bridges  built  under 

and  pursuant  to  the  terms  of  an  act  of  congress  are  lawful 
structures.    1  b. 

3.  : :  NUISANCE.  An  act  of  congress  authorizing  a  par- 
tial obstruction  of  navigation  will  not,  however,  protect  an  imped- 
iment not  contemplated  by  the  statute,  and  any  excess  in  the 
exercise  of  the  powers  granted  by  which  navigation  is  impaired 
becomes  a  nuisance  pro  tanto.    I  b, 

4. :  RIGHT  TO  BUILD :  ESSENTIAL  PARTS  OP.    The  declarations 

in  an  act  of  congress  that  the  bridge  should  not  interfere  with  the 
free  navigation  of  the  river  beyond  what  was  necessary  to  carry 
into  effect  the  rights  and  privileges  thereby  granted,  as  well  as  the 
gi'ant  of  the  right  to  build  the  bridge,  include  the  right  to  maintain 
such  structures  as  are  essential  parts  of  it.    J&. 

5.  Unlawful  bridge  :  burden  of  proof.  The  burden  of  proof  is  on 
plaintiff  to  show  that  the  bridge  does  not  conform  to  the  require- 
ments of  the  law.  lb. 

6.  Draw  bridge  :  unauthorized  structures.  There  being  no  evi- 
dence tending  to  show  that  the  draw-rests  were  unauthorized 
structures,  that  issue  should  not  have  been  submitted  to  the  jury. 
lb. 

7.     :  nuisance  :  knowledge  op  by  lessee.    The  plaintiff,  in 

order  to  recover,  must  show  that  defendant,  who  was  a  lessee  of 
the  bridge,  had  notice  or  knowledge  of  the  fact  that  the  piers  of 
the  bridge  were  not  parallel  to  the  current  of  the  river ;  but  such 
notice  or  knowledge  may  be  shown  by  facts  and  circumstances, 
and  not  necessarily  by  direct  evidence.    lb. 

jurisdiction  of  state  court.    When  the  act  of 


congress,  under  which  a  draw  bridge  was  built,  provides  that, 
where  any  litigation  arises  from  any  obstruction  or  alleged, 
obstructions  to  the  free  navigation  of  the  river,  the  case  may  be* 
tried  in  the  district  court  of  the  United  States  in  which  any  por- 
tion of  said  bridge  or  obstruction  touches,  such  provision  does  not 
divest  the  state  courts  of  jurisdiction  in  such  causes.    lb. 

BURDEN  OF  PROOF. 

See  Practice,  Civil,  25. 


Digitized  by 


Google 


INDEX. 

BURGLARY. 

See  Criminal  Law,  1,  68. 

CARRIERS. 

Carriers  of  passengers  :  discrimination  :  fublio  pouct.  The 
owner  of  an  omnibus  line,  who  ha9  made  an  approach  to  a  railroad 
platform  under  an  oral  agreement  with  the  agent  of  the  railroad 
company  that  he  should  have  its  exclusive  use,  cannot  limit  the 
teams  of  a  competing  line  to  other  parts  of  the  platform  at  which 
the  chance  of  obtaining  passengers  is  not  so  good,  and  to  which  in 
dry  weather  vehicles  can  be  driven  with  some  difficulty,  while  in 
wet  weather  it  is  very  hard  to  do  so.    Cravens  v,  Rodgers,  247. 

constitution.    The  agreement  to  give  the 


exclusive  privilege  is  against  public  policy  and  the  spirit  of  the 
state  constitution  ( art.  12.  sec.  23 ),  which  prohibits  "  discrimina- 
tion in  charges,  or  facilities  in  transportation,  «  ♦  ♦  between 
companies'  and  individuals,  or  in  favor  of  either.    lb, 

8.     :  DUTY  OF :  railroads,    a  carrier  of  passengers  by  railroad 

is  bound  to  use  the  utmost  practical  care,  not  only  to  safely  trans- 
port its  passengers,  but  to  protect  them  in  transit  from  violence 
and  insults  from  those  on  the  train,  including  fellow  passengers. 
A  failure  to  do  so  will  render  the  carrier  liable  for  any  damage 
naturally  and  directly  resulting  therefrom.  Spohn  v.  The  Misaovri 
Pacific  Railway  Company,  417. 

4.  :  :  ACTING  UPON  APPEARANCES  :  INTELUGENCE  OF  PAS- 
SENGER. A  railroad  company  as  a  carrier  of  passengers  is  not  neces- 
sarily responsible  for  any  act  a  passenger  may  do  in  consequence  of 
some  breach  of  duty  on  the  part  of  its  employes.  It  is  liable  only 
for  such  results  as  are  natural  and  probable  consequences  of  such 
breach  of  duty.  The  agents  of  the  company  are  not  chargeable 
with  knowledge  of  a  passenger's  *'  intelligence  and  experience  in 
life."  They  are  authorized  to  act  upon  the  appearances  before 
them,  where  they  have  no  other  notice  of  the  facts.    J6, 

5.  Common  carrier  :  negligence  :  exemption  frobl  While  a 
common  carrier  may  by  special  contract  limit  his  common-law 
liability  as  insurer  of  goods  carried  by  him,  he  cannot  limit  his 
liability  so  as  to  exempt  himself  from  loss  or  damage  occasioned 
by  his  own  or  his  servants*  negligence.  Witting  v,  St,  Louis  dt 
San  Francisco  Railway  Company,  68L 

6.     :  bill  of  lading  :  exemption  from  negligence  :  burden 

of  proof.  Where  the  bill  of  lading  exempts  the  carrier  from 
liability  for  breakage  of  the  goods  carried,  it  is  the  duty  of  the 
carrier,  in  an  action  for  damage  for  such  breakage,  to  bring  him- 
self in  the  first  instance  within  the  exemption  ;  the  burden  of  proof 
is  then  upon  plaintiff  to  prove  the  carrier's  negligence.    lb. 

CERTIORARI. 

1.  Certiorari  :  jurisdiction  :  practice.  Certiorari,  under  consti- 
tutional provisions,  is  strictlv  the  common-law  writ  of  that  name 
and  only  brings  up  the  record  of  the  court  to  which  it  is  issued  and 
reaches  only  errors  or  defects  appearing  on  the  face  of  such 
record  and  which  are  jurisdictional  m  their  nature.  The  State  ex 
reL  Teasdale  v,  Sinith,  174. 

2.     :  : .    The  writ  of  certiorari  will  not  issue  from 

the  supreme  court  to  the  Kansas  City  court  of  appeals  in  a  case  of 
which  the  latter  court  has  jurisdiction.    lb. 
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CODE  OF  PROCEDURE. 

See  PBACTicm,  Civil,  48,  49,  60. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  5. 

CONDEMNATION  PROCEEDINGS. 

PuBLio  WHARP :  DIFFERENT  USE :  CITY.  Where  a  city  condemns 
property  for  wharf  purposes,  it  cannot  be  appropriated  to  a  differ- 
ent, or  inconsistent,  use .  The  Belcher  Sugar  JRefining  Company 
V,  The  St,  Louis  Orain  Elevator  Company,  198. 

Nor  can  it  be  disposed  of  by  the  city  for 


private  purposes.    lb. 


8.     : :  warehouse:   elevator.    The  maintenance  of  a 

warehouse  on  a  wharf,  to  be  used  in  connection  with  a  grain 
elevator,  is  a  use  incident  to  a  public  wharf.    lb. 

4.     :  lease  by  ST.  LOUIS  CITY  FOR  WAREHOUSE.    The  city  of 

St.  Louis,  under  its  charter,  has  the  right  to  make  a  lease,  contain- 
ing proper  stipulations  as  to  its  termination,  of  a  part  of  its  wharf 
for  the  erection  of  such  warehouse.    lb, 

5.  Eminent  domain:  legislative  and  judicial  questions.  When 
jan  attempt  is  made  to  take  private  property  for  public  use,  whether 
the  use  is  really  a  public  one  or  not  is  a  judicial  question  and  must 
under  the  constitution  be  determined  by  the  courts  without  regard 
to  any  legislative  assertion  on  the  subject,  but  when  the  use  is 
determined  to  be  a  public  one,  the  question  whether  the  public 
welfare  requires  the  exercise  of  the  power  of  eminent  domain  is 
one  which  rests  with  the  legislature  and  not  with  the  courts. 
Aldridge  v.  Spears,  400. 

6.  Condemnation  proceeding:  interest:  Kansas  city  charter. 
In  a  proceeding  under  the  charter  of  Kansas  City,  to  subject  pri- 
vate property  to  public  use  for  street  purposes,  interest  nms  upon 
and  from  the  date  of  the  judgment  of  the  circuit  court  confirming 
an  award  of  damages  for  land  so  taken.  Plum  v.  The  City  of 
Kansas,  525. 

7.     : : .    A  provision  of  the  charter,  apportioning 

interest  at  fifteen  per  cent,  per  annum  collected  on  assessments  for 
benefits  among  owners  of  land  taken,  held  not  to  prevent  running 
of  mterestin  favor  of  the  latter  on  the  judgment  of  condemna- 
tion,   lb, 

8.     : .    Such  judgment  is  within  the  meaning  of  the 

statute  giving  Interest  upon  judgments  and  orders  for  the  pay- 
ment of  money.    lb, 

9.     :  RENTS  AND  PROFITS.    Where  an  owner  recovers  interest 

on  an  award  of  damages  for  land  taken  for  public  use  he  must 
account  for  rents  and  profits  from  the  time  of  the  taking.    lb, 

10.  :    JUDICIAL   POWER.     Condemnation    cases   in    this   state 

involve  the  exercise  of  judicial  power.    lb, 

CONFESSIONS. 
See  Criminal  Law,  65,  66. 
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CONSTITUTIONAL  LAW. 

1.  Constitution  :  rate  of  tax  levy.  The  limitation  of  the  present 
constitution  as  to  the  rate  of  levy  for  taxes  applied  only  to  years 
subsequent  to  its  adoption  ;  it  did  not  affect  levies  made  after  its 
adoption  for  Tears  prior  thereto.  The  State  ex  rel.  Love  v.  The 
Hannibal  ana  St.  Joseph  Railroad  Company,  120. 

2.  Carriebs:  discrimination:  public  poucy:  constitution.  The 
agreement  of  a  common  carrier  to  give  an  exclusive  privilege  is 
against  public  policy  and  the  spirit  of  the  state  constitution  ( art 
12,  sec.  23),  which  prohibits  **  discrimination  in  charges,  or  facili- 
ties in  transportation,  ♦  ♦  ♦  between  companies  and  individ- 
uals, or  in  favor  of  either.''    Cravens  v,  Rodgers,  247. 

8.  Constitution  :  title  to  oftice  :  jurisdiction  of  supreme  court. 
A  case  involving  the  right  to  the  office  of  clerk  of  a  circuit  court 
comes  within  the  meaning  of  the  clause  of  the  constitution  ( art. 
6,  sec.  12 )  conferring  appellate  jurisdiction  on  the  supreme  court  in 
cases  involving  *'  the  title  to  any  office  under  this  state."  The  State 
ex  rel,  Blakemore  v,  Romhauer,  499. 

4.  Courts  of  appeals:  jurisdiction  of  original  writs.  The 
courts  of  appeals  under  the  amendment  of  1884  to  the  constitution 
( R.  S.  1889,  pp.  87,  88  )  have  no  original  jurisdiction,  by  virtue  of 
their  power  to  hear  and  determine  original  writs,  to  determine 
controversies  over  which  the  supreme  court  has  appellate  jurisdic- 
tion,   lb, 

5.     : .    The  jurisdiction  of  the  courts  of  appeal,  original 

as  well  as  appellate,  is  confined  under  said  amendment  to  those 
cases  the  subject-matter  of  which  is  not  within  the  appeUate  juris- 
diction of  the  supreme  court.    lb, 

CONSTRUOnON. 

Statutes,  construction  of.  It  is  a  rule  of  construction  to  resolve  any 
ambiguity  in  a  statute  so  as  to  consist  with  natural  justice,  with- 
out violence  to  settled  legal  principles.  Plum  v.  The  City  of 
Kansas,  525. 

CONTRACTS. 

1.  Contract  :  action  on  :  review  of  evidence.  The  plaintiff  sued 
defendant  for  breach  of  contract  in  failing  to  employ  him  as  super- 
intendent and  architect  of  a  building  erected  by  it ;  held,  on  a 
review  of  the  evidence,  first,  that  it  failed  to  show  as  an  essential 
element  of  plaintiff 's  case  that  the  award  of  greatest  merit  was 
given  to  his  plans  ;  second,  that  there  was  evidence  tending  to  sup- 
port defendant's  plea  of  plaintiff  *s  waiver  and  abandonment  of  his 
contract.  Walsh  v,  St,  Louis  Exposition  <&  Music  Association,  534. 

2.     :  PARTY  WALL :  injunction.    Injunction  will  lie  to  restrain 

one  who  builds  a  party  wall  from  placing  therein  windows  and 
other  openings,  where  such  wall  was  buut  under  an  agreement 
with  the  adjoining  proprietor  that  either  party  might  build  a  wall 
between  their  premises,  one-half  of  which  should  rest  on  each  lot, 
and  that  the  other  should  have  the  right  of  joining  to  the  wall 
upon  paying  one-half  the  value  of  so  much  thereof  as  he  ^oald 
attach  to.    Harber  v,  Evans,  661. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negugence,  4,  5,  6,  7,  11,  20,  21,  84,  85,  86. 
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CONVEYANCES. 

See  Deeds. 

CORPORATIONS. 

CORPOBATION :  ULTRA  VIRES.  One  whose  rights  are  not  invaded 
cannot  complain  that  a  corporation  is  acting  ultra  vires.  Belcher 
Sugar  Refining  Company  v.  St,  Louis  Oram  Elevator  Company, 
193, 

The  stockholders  or  state  only  can  complain  in 


such  case.    lb, 

COUNTY  CLERK. 

See  Offices  and  Officers,  8,  9. 

COUNTY    COLLECTOR. 

See  Offices  and  Officers,  10, 11, 12, 13, 14, 16. 17, 18, 19,  23,  24. 

COUNTY  COURTS. 

1.  County  court  justice  :  presumption.  It  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  a  justice  of  the 
county  court  complied  with  the  requirement  of  the  law  that  he 
should  not  sit  in  the  determination  of  any  matter  in  which  he  was 
interested.    Price  v.  The  Springfield  Real-Estate  Association,  107. 

2.  County  courts  :  ministerial  acts  :  official  bonds.  County 
courts,  in  approving  official  bonds,  act  in  a  ministerial  capacity. 
State  V,  McOonigle,  353. 

3.  ■  : :  PAROL  evidence.    Parol  evidence  is  competent  to 

show  that  the  court,  when  so  acting,  had  knowledge  that  the 
name  of  one  of  the  sureties  on  a  collector's  bond  had  been  erased, 
and  that,  too,  without  the  knowledge  or  consent  of  the  other 
sureties.    Ih, 

4.  Surety:  alteration  of  contract.  A  surety  has  the  right  to 
stand  upon  the  very  terms  of  his  contract,  and  any  material 
variation  or  alteration  therein  will  discharge  him,  unless  he 
consented  thereto  or  subsequently  ratified  it.    Ih, 

5.     :  collector's  bond  :  erasure  of  name  of  surety.    Where 

a  county  court  accepts  a  collector's  bond  with  knowledge  of  the 
fact  that  the  name  of  one  of  the  sureties  had  been  erased  without 
the  knowledge  or  consent  of  other  sureties  thereon,  such  bond 
will  not  bind  the  latter.  (State  v.  Potter,  63  Mo.  212,  distin- 
guished,)   lb. 

Such  bond  is  void  even  as  against  a  surety 


who,  without  knowledge  thereof,  signs  it  after  the  erasure.    lb, 


7.    : : :  estoppel.    Nor  are  such  sureties  estopped 

to  deny  the  binding  effect  of  such  bond  by  reason  of  their  knowl- 
edge that  the  collector,  after  its  approval,  entered  upon  and 
performed  the  duties  of  the  office,  it  not  appearing  that  they  kneW 
of  the  erasure.    lb, 

8.  Highways  :  establishment  of  :  appeal.  Under  the  road  law 
(  Revised  Law  of  1888.^  Acts,  1888,  page  158  ),  no  appeal  is  provided 
for  to  the  circuit  court  where  the  county  court  refuses  to  make  an 
order  opening  or  changing  a  road.    Aldridge  v.  Spears,  400. 
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9.     : : .    The  power  to  decide  whether  a  particnlar 

highway  is  necessary  to  the  public  welfare  is  confined  to  the  county 
court  of  each  county.    Ih, 

10.  Practice  :  appeals  from  county  courts.  Appeals  from  jud^- 
menta  of  county  courts  are  governed  by  the  law  prescribed  for 
appeals  from  judgments  of  justices  of  the  peace.  (  R.  S.  1879,  sec. 
1210.)    Fisher  v.  Anderson,  459. 

11.   : .    An  appeal  from  a  judgment  of  the  county  court 

which  is  allowed  ten  days  before  the  next  term  of  the  circuit  court 
is  returnable  and  triable  at  such  term  of  the  circuit  court.  ( R.  S. 
1879,  sec.  8054.;  But,  if  the  appeal  be  not  allowed  on  the  same  day 
judgment  was  rendered,  the  respondent  will  be  entitled  to  ten 
days'  notice  of  the  appeal  before  the  beginning  of  the  next  term  of 
the  circuit  court.     (  R.  S.  1879,  sec.  8055.)    Ih, 

12.  : .    Where  no  notice  of  appeal  is  given,  the  respondent 

may  waive  the  notice  and  have  the  cause  tri^  at  the  fjrst  term  of 
the  circuit  court  by  entering  his  appearance  therein  on  or  before 
the  second  day  of  the  term.     (  R.  S.  1879,  sec.  8056.)    Ih. 

18.  : .    Unless  notice  of  appeal,  as  required  by  the  statute, 

is  given  ten  days  before  the  second  term  of  the  circuit  court,  or  the 
requirement  of  notice  is  waived  by  the  respondent,  the  circuit  court 
is  authorized,  upon  the  latter's  motion,  to  affirm  the  judgment  of 
the  county  court.     (R.  S.  1879,  sec.  8057.)    Ih. 

See  Offices  and  Officers,  1, 2, 8. 

CRIMINAL  LAW. 

1.  Criminal  law  :  burglary  :  evidence.  The  evidence  in  this  case 
examined  and  held  to  be  sufficient  to  sustain  ^  conviction  of  Uie 
charge  of  burglary.    State  v.  Kenney,  180. 

2.  Maliciously  killing  cow  :  statute  :  evidence.  The  evidence  in 
this  case  examined  and  held  sufficient  to  support  a  conviction  of 
defendant  under  Revised  Statutes,  section  1874,  for  maliciously 
killing  a  cow.    State  v ,  ChriTneSf  1^. 

8.  County  collector  :  officer:  embezzlement  of  public  moneys. 
The  evidence  in  this  case  examined  and  held  to  support  a  convio- 
tion,  under  Revised  Statutes,  1879,  section  1826,  of  embezzlement 
of  pubhc  moneys  by  defendant  as  county  collector.  State  v.  Find- 
ley,  217. 

4.  ■'; : :  evidence.  It  was  not  necessary  to  pro- 
duce defendant's  commission  to  show  that  he  was  an  officer  ;  the 
fact  that  he  received  the  tax  books  as  collector  and  proceeded  to 
perform  the  duties  of  the  office  were  sufficient  evidence  of  his  offi- 
cial character.    Ih. 

5.     : : : .    Nor  was  it  a  valid  defense  to  the 

indictment  that  defendant  failed  to  take  the  oath  of  office  or  to 
give  bond  for  the  performance  of  his  duties.    Ih. 

6.  Evidence:  voluminous  books.  A  witness  who  has  examined 
books  and  papers  too  voluminous  to  be  conveniently  examined  in 
court  can  testify  as  to  the  result  of  his  investigation.    Ih. 

7.  County  collector,  embezzlement  by:  time  of  intent.  It  is 
immaterial  on  the  trial  of  an  indictment  of  an  officer,  under 
Revised  Statutes,  1879,  section  1326,  for  embezzlement  of  public 
money,  whether  the  defendant  formed  an  intent  to  convert  the 
money  to  his  own  use  at  or  after  the  time  he  collected  it.    Ih, 
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8.     :  :  TiJt  BOOKS.    Where  the  defendant  in  such  case 

received  and  accepted  the  tax  books,  he  is  liable,  although  the  tax 
books  were  not  properly  certified.    lb. 

9.  Crihinal  PBAoncB :  remarks  of  trial  judge  on  the  evidence. 
The  trial  court  should  refrain  from  comments  on  the  evidence, 
but  a  ^'udgment  will  not  be  reversed  for  error  in  that  regard, 
v^here  it  does  not  appear  that  defendant  was  prejudiced  by  the 
remarks  of  the  judge.    Ih, 

10.  :  remarks  op  prosecuting  attorney.  Objection  to  cer- 
tain remarks  of  the  prosecuting  attorney  made  in  his  argument  to 
the  jury  held  too  trival  to  demand  serious  consideration.    lb. 

11.  Labceny  :  evidence  sufficient  to  support  verdict.  The  evi- 
dence in  this  case  examined  and  field  to  support  a  conviction  of 
larceny  from  a  dwelling-house.    State  v.  Quest,  284. 

12.  Felonious  shooting  :  indictment.  An  indictment  under  Revised 
Statutes,  1879,  section  1262,  for  shooting  at  a'  person  with  intent  to 
kill,  examined  and  approved.    State  v.  Elvins,  248. 

18.  :  PRACTICE  :  evidence.    On  a  trial  for  felonious  assault  by 

shooting  with  intent  to  kill,  what  was  said  and  done  by  the 
defendant  within  a  few  minutes  before  the  shooting  is  competent 
in  evidence  as  a  part  of  the  res  gestce,  and  as  showing  the  state  of 
feeling  between  the  defendant  and  the  person  assaulted.    lb. 

14.   : : .    In  such  case,  evidence  offered  by  the 

defendant  that  he  was  a  fine  shot  is  irrelevant  and  incompetent.  lb. 

15.  Practice,  criminal:  exceptions:  instructions.  Exceptions  to 
the  action  of  the  trial  court  stand  upon  the  same  footing  in  crimi- 
nal as  in  civii  cases,  and,  where  no  exceptions  are  saved  to  the 
giving  of  instructions  in  a  criminal  case,  they  will  not  be  reviewed 
In  the  appellate  court.    lb. 

16.   :  REMARKS  OF  COUNSEL.    The  remarks  of  the  prosecuting 

attorney,  in  his  closing  argument  on  the  trial  of  a  charge  of  assault 
with  intent  to  kill,  that  **  these  assaults  with  intent  to  kill  are 
becoming  too  common  in  this  country  and  in  Southeast  Missouri." 
are  within  the  line  of  legitimate  argument,  and  do  not  constitute 
error.    lb, 

17.  :  VERDICT.  A  verdict  of  g^uilty  as  charged  in  the  indict- 
ment, and  assessment  of  punishment  at  imprisonment  in  the  pen- 
itentiary for  the  term  of  three  years  is  sufficient  upon  a  trial  for 
felonious  assault.  Revised  Statutes,  1879,  section  1927,  onlv 
requires  that  the  verdict  specify  the  degree  of  the  offense  where  it 
is  inferior  to  that  charged  in  the  indictment.    lb. 

18.  Criminal  law:  assault  with  deadly  weapon:  presumption 
OF  malice.  When  a  deadly  weapon  is  used  in  making  an  assault 
upon  a  person,  the  law,  in  the  absence  of  countervailing  testimony 
or  circumstances,  will  imply,  or  presume,  malice  as  the  concom- 
itant of  the  act.    State  v.  Mustek,  260. 

19.  :  :  presumption.    It  will  also  be  presumed,  in  like 

circumstances,  that  a  man  intends  the  natural  and  probable  conse- 
quences of  his  act  when  he  makes  an  assault  by  shooting  at  a  man 
with  a  deadly  weapon.    lb. 

20.  :  :  :  practice.    It  is  proper  for  the  court,  in 

developing  the  law  of  the  case  to  the  jury,  to  disclose  to  them  the 
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force  and  effect  of  tbo  presumption  of  malice,  arising  from  the 
use  of  a  deadly  weapon,  and  that  a  man,  in  making  an  assault 
with  such  weapon,  will  be  presumed  to  have  intended  the  natural 
and  probable  consequences  of  his  act.    J  6. 

21.  :   PRAcmcE:   conviction   op   lower  grade  of  offense. 

Where  the  evidence  discloses  that  a  defendant  is  guilty  of  a  lower 
grade  of  offense  than  that  charged  in  the  indictment,  but  neces- 
sarily included  in  it,  it  is  proper  to  instruct  the  jury  that  they  may 
convict  the  accused  of  such  lower  grade  of  crime.    76. 

22. :  :  admissions  of  defendant.     Where  statements 

made  by  the  state's  witnesses,  criminating  a  defendant,  are  not 
denied  by  him,  they  stand  admitted,  the  same  as  if  defendant  had 
admitted  them  in  terms.    lb. 

23. :    :   proof   of   criminal   intent.      In   considering 

whether  a  defendant,  charged  with  doing  a  criminal  act,  did  it 
with  criminal  intent,  his  prior  and  accompanying  acts  are  all  to 
'    be  considered,  and  the  rule  in  civil  cases  as  to  the  existence  of  a 
fraudulent  intent  may  be  invoked.    lb, 

24. : :  instruction  based  upon  defendant's  testimony. 

Where  the  testimony  of  the  state's  witnesses,  showing  that  an 
assault  was  made  with  felonious  intent,  is  not  denied  by  defend- 
ant, and,  for  that  reason,  is  admitted  by  him,  and  it  countervails 
and  overthrows  his  denial  of  such  intent,  it  is  not  error  to  refuse 
to  predicate  an  instruction  upon  his  denial.  ( DistinguWiing  State 
V,  Banks,  78  Mo.  592,  and  State  v.  Palmer,  88  Mo.  538.)    lb, 

25. :  :  self-defense.    Where  the  state's  evidence  shows 

a  defendant  guilty  of  a  felonious  assault,  which  testimony  he  does 
not  deny,  but  testifies  in  his  own  behalf  that  he  acted  solely  in  self- 
defense,  an  instruction  upon  self-defense  should  not  be  given.    lb, 

26. :  — t —  :  exceptions.    The  only  way  exceptions  can  be 

saved  to  matters  occurring  in  the  presence  of  the  court  is  by  bill 
of  exceptions  in  the  usual  way  ;  it  cannot  be  done  by  ex  parte 
affidavits.    lb. 

27. : :  remarks  of  court.    Certain  remarks  of  the  court 

held  not  to  constitute  reversible  error.    lb, 

28. :  :  remarks  of  counsel.  The  argument  of  prose- 
cuting counsel  held  to  be  within  the  record,  and  legitimate  argu- 
ment, and  the  threat  of  the  court  to  fine  opposing  counsel  for 
interrupting  him  was  proper,  and  necessary  to  preserve  order  and 
decorum  in  the  conduct  of  the  trial.    I  b. 

29.   :  :  motion  for  new  trial.    A  motion  for  new  trial, 

based  upon  the  ground  of  newly-discovered  evidence,  should  be 
denied  where  it  is  not  supported  by  affidavit  and  does  not  disclose 
due  diligence  on  the  part  of  the  defendant  in  procuring  the  testi- 
mony,   lb, 

80. : :   self-serving   acts.     On  a  trial  for  felonious 

assault,  it  is  not  error  to  refuse  to  allow  defendant  to  prove  that 
he  surrendered  himself  after  the  shooting.  Such  self-serving  acts 
and  declarations  are  irrelevant  and  inadmissible.    lb, 

81. ;  .     Facts  stated  in  the  motion  for  new  trial  are  not 

proved  by  the  motion  itself.  They  must  be  preserved  in  the  record 
or  proved  by  affidavit,  or  otherwise.    lb. 
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82.  : :  supplemental  motion  fob  new  trial.  A  defend- 
ant is  not  prejudiced  by  the  refusal  of  the  court  to  allow  him  to 
file  a  supplemental  motion  for  new  trial  where  no  error  had  been 
committed  by  the  court  in  its  previous  rulings.     16. 

83.  :  larceny  :  instruction.    An  instruction  declaring  that 

larceny  is  the  taking  and  carrying  away  the  property  of  another, 
from  the  possession  of  the  owner,  without  his  assent,  with  intent, 
on  the  part  of  the  taker,  to  convert  such  property  to  his  own  use, 
or  to  deprive  the  owner  of  it,  is  incomplete  and  erroneous  in  fail- 
ing to  assert  that  such  taking  should  have  been  wrongful  or  with  a 
felonious  intent.    State  v.  Moore^  816. 

84.  : :  intent.    It  is  the  criminal  intent  which  forms  the 

distinguishing  feature  between  larceny  and  trespass.    Ih, 

85.  : :  possession.    Where  one  has  the  absolute  property 

in  goods  at  the  time  they  are  stolen,  though  he  be  not  in  actual 
possession  of  them,  it  will  be  larceny  to  feloniously  carry  them 
away  against  his  consent.    Ih, 

86. : :  .    Possessio  n  by  a  bailee  of  property  is  in 

legal  contemplation  the  possession  of  the  bailor,  thougn  the  cus- 
tody of  the  goods  be  in  the  former,  and,  when  bailed  goods  are 
stolen  by  a  stranger,  ownership  may  be  laid  either  in  the  bailor  or 
bailee.    Ih, 

87.  : :  instruction,  assumption  by  of  undisputed  pact. 

An  instruction  which  assumes  the  existence  of  an  undisputed  fact 
is  not,  for  that  reason,  erroneous.    Ih, 

83.  : :  recent  possession  op  stolen  property.    In  a 

prosecution  for  larceny  it  may  be  shown  that  the  accused  is  pos- 
sessed of  other  stolen  property  as  tending  to  corroborate  the  infer- 
ence of  guilty  possession  of  the  particular  property  which  he  is 
charged  with  stealing.     Ih, 

flight.    Flight,  escape,  or  attempt  to  escape,  or 


to  effect  prison  breach,  all  constitute  legitimate  evidence,  where 
the  guilt  of  the  party  on  trial  is  in  question.  The  weight  of  such 
evidence  depends  upon  the  individual  circumstances  of  each  case, 
and  its  relevancy  or  competency  does  not  depend  upon  the  fact 
that  the  flight,  escape,  etc.,  were  made  in  the  endeavor  to  avoid 
some  specific  or  threatened  prosecution.     Ih. 

40.  :  :  RECENT  possession  of  stolen    property.    An 

instruction  to  the  effect  tliat  the  possession  of  personal  property 
recently  after  the  same  has  been  stolen  raises  the  presumption 
that  the  person  so  in  possession  stole  it,  and  this  presumption 
becomes  conclusive,  unless  it  is  overcome  or  refuted  by  the  cir- 
cumstance of  the  taking  or  possession  or  bv  proof  reasonably  sat- 
isfactory that  such  possession  was  innocently  or  honestly  acquired, 
correctly  declares  the  law  where  no  evidence  is  introduced  as  to 
the  defendant's  good  character.    Ih, 

41.  : : .  What  one  found  in  the  possession  of  ^oods 

recently  stolen  says  in  explanation  of  such  possession  immediately 
upon  being  discovered,  and  before  he  has  time  to  concoct  a  story, 
IB  a  part  of  the  res  gestae  and  receivable  in  evidence  as  such  ;  but 
this  principle  does  not  apply  where  the  defendant  with  ample  time 
to  prepare  a  self-servmg  story  goes  upon  the  stand  and  makes  his 
explanation.    Ih, 
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42.  : : .    In  a  prosecution  for  larceny  where  the 

accused  is  found  in  possession  of  the  property  shown  to  have  been 
recently  stolen,  it  is  not  necessary  to  a  conviction  that  there  should 
be  evidence  of  an  actual  taking.    16. 

43.  :  :  instructions.  It  is  not  error  to  refuse  instruc- 
tions announcing  principles  embraced  in  others  given.    lb, 

44.  Criminal  practice  :  C50py  op  indictment,  clerical  error  m. 
It  is  not  error  for  the  trial  court  to  refuse  to  defendant  another 
copy  of  the  indictment  and  time  to  consider  the  same  because  of 
error  in  the  copy  furnished  which  was  merely  clerical  and  which 
could  not  have  misled  or  prejudiced  him.    State  v,  Elkina,  844. 

45.  :  competency  op  juror  :  opinion.    A  juror  who  has  no 

fixed  or  settled  opinions  and  can  try  the  issue  without  bias  is  not 
disqualified  by  an  impression  from  rumor  only,  though  it  would 
require  evidence  to  remove  it.    I  h. 

46.  :  evidence  :  dying  declarations.    It  is  sufficient  to  render 

a  declaration  admissible  as  a  dying  one  that  it  appears  from  the 
entire  statement  taken  altogether  that  the  declarant  made  it  under 
a  belief  of  impending  dissolution,  and  after  he  had  abandoned  all 
hope  of  recovery.    I  h, 

47.  :  : .    A  statement  so  made  in  extremis  that 

the  defendant  '*  picked  a  fuss  with  me  and  was  runnmg  over  me, 
and,  because  I  did  not  want  him  to,  he  killed  me,"  is  inadmissible 
in  evidence,  because  it  gives  merely  the  conclusions  of  the  witness 
unaccompanied  by  the  facts.    lb, 

48.   :  : .    Declarations  of  a  deceased  person  are 

admissible  only  as  to  those  things  to  which  he  could  testify.    lb. 

49.  : :  res  oest^.  Circumstances  immediately  surround- 
ing a  killing  are  admissible  in  evidence  as  part  of  the  re8  gestae  and 
BO  are  the  remarks  of  bystanders,  and  especially  is  this  so  where 
the  question  is  whether  the  defendant  had  reasonable  cause  to  fear 
great  bodily  harm  from  the  deceased.    1  b, 

50.   : : .    Where,  however,  a  witness  was  fifty  to 

one  hundred  yards  away  from  the  place  where  the  fatal  shot  was 
fired,  and  immediately  ran  up  to  the  parties,  his  remarks  then 
made  are  not  admissible  as  part  of  the  res  gestae,    lb, 

51.  : :  interest  op  witness.    It  is  competent  for  the 

defendant  in  a  criminal  trial,  for  the  purpose  of  affecting  the  cred- 
ibility of  a  witness,  to  show  that  he  nad  indorsed  notes  to  secure 
defendant's  prosecution,  and  had  made  himself  responsible  for  the 
fees  of  counsel  assisting  therein.     /  b, 

52.' : : .    The  exclusion  of  such  evidence  does  not, 

however,  necessarily  constitute  reversible  error.    lb, 

53. :  instructions  :  objections  to.    It  is  too  late  to  object  to 

instructions  for  the  first  time  in  the  motion  for  a  new  trial.    lb, 

54. :  PROVOKING  difficulty.    It  caiinot  be  said  there  was  no 

evidence  tending  to  show  that  the  defendant  brought  on  or  pro- 
voked the  difficulty,  where  it  appears  he  said  of  the  deceased 
**  By  God,  I  will  kill  him  or  run  him  off."    lb. 
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55. :  BviDENCT :  request  by  deceased  not  to  prosecute  ms 

SLATER.  A  request  by  the  deceased  that  his  slayer  be  not  prose- 
cuted is  inadmissible  in  evidence  on  a  trial  for  murder.  The 
prosecution  of  the  defendant  is  a  matter  to  be  determined  by  the 
state.    State  v.  Nelson,  464. 

56. : :  dying  declarations.    Declarations  of  a  deceased 

Serson  made  under  a  belief  of  impending  dissolution  and  after  the 
eclarant  had  abandoned  all  hope  of  recovery  are  admissible  in 
evidence  as  dying  declarations.    lb, 

57.   : : .    A  statement  made  as  a  dying  declaration 

after  deceased  had  been  told  by  his  physicians  that  he  must  die, 
and  after  he  had  said  that  he  had  no  hope  of  recovery,  and  had 
g[iven  directions  for  the  division  of  his  property  among  his  rela- 
tives, and  where  he  should  be  buried,  and  designated  the  minister 
whom  he  wanted  to  preach  his  funeral,  was  properly  admitted  as 
such  in  evidence.    lo. 

58.  : .    Evidence  that  a  witness  for  the  state  on  atrial  for 

murder  had  the  reputation  of  being  a  rash,  dangerous  and  turbu- 
lent man  when  in  liquor  is  not  admissible  for  any  purpose.    lb, 

59.  : .    On  a  trial  for  murder,  where  defendant  offered 

evidence  to  the  effect  that  he  received  bruises  over  the  eyes  and 
across  the  forehead  at  the  hands  of  the  deceased,  it  is  competent 
for  the  state  to  show  by  a  witness  in  rebuttal  that  he  saw  defend- 
ant's face  on  the  day  of  the  difficulty  and  afterwards,  and  was 
close  to  him  and  saw  no  wounds  upon  his  person.    lb. 

60.  : :  cross-examination  :  discretion  of  court.    The 

trial  court  has  much  discretion  in  determining  the  extent  to  which 
a  cross-examination  may  be  carried.  Where  a  witness  testified  on 
direct  examination  that  he  took  an  axe  to  defend  himself  against 
a  person  and  chased  him  with  it  some  distance  to  a  house,  it  is  not 
an  abuse  of  discretion  to  allow  the  opposing  party  to  show  by  the 
witness  on  cross-examination  that  he  followed  the  person  a  dis- 
tance of  two  hundred  yards  to  the  house  with  uplifted  axe,  and 
that  witness  threw  the  axe  through  the  window  at  such  person 
after  the  latter  had  entered  the  house.    lb, 

61.  :  MURDER :  instruction,    a  homicide  produced  by  a  blow 

from  a  weapon  in  the  hands  of  a  person  m  a  violent  passion 
aroused  by  abusive  or  insulting  words  spoken  by  the  deceased  will 
not  constitute  murder  in  the  first  degree  ;  but,  notwithstanding 
such  passion  so  aroused,  if  the  killing  was  done  wilfully,  premedi- 
tatedly  and  of  malice  aforethought,  it  will  be  murder  in  the  second 
degree.    I(). 

62.  Pleading,  criminal  :  attempt  to  rape  :  indictment.  An  indict- 
ment alleging  that  defendant,  by  verbal  solicitations,  tried  to 
obtain  the  consent  of  a  female  child,  under  the  age  of  twelve 
vears,  to  have  sexual  interci^urse  with  him,  but  that  he  failed  in 
his  purpose,  fails  to  charge  an  attempt  to  rape  under  the  statute. 
To  constitute  the  crime  there  must  be  an  actual  attempt.  ( R.  S. 
1879,  sees.  1258, 1645.)    State  v,  Harney,  470. 

68.  Practice,  criminal  :  burglary  :  indictment  :  ownership  : 
variance.  An  indictment  for  burglary  should  allege  the  owner- 
ship of  the  burglarized  building  to  be  m  the  husband  and  not  in 
the  wife,  where  the  building  is  rented  and  the  wife  lives  therein 
with  the  husband.    A  variance  between  the  statements  in  the 

Vol.  101—45 
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indictment  and  the  evidence  in  this  respect  would  be  fatal  at  com* 
mon  law,  but  under  the  statute  it  will  not  be  ground  of  reversal 
where  the  trial  court  has  failed  to  find  that  it  was  material  to  the 
merits  of  the  case  and  preiudicial  to  the  defense.  ( B.  S.  1889, 
sec.  4114.)    State  v,  William  Nelson,  477. 

64.  :  larceny:  ownership:  variance.  To  sustain  an  indict- 
ment for  larceny  at  common  law  the  goods  alleged  to  have  been 
stolen  must  be  proved  to  be  either  the  absolute  or  special  property 
of  the  alleged  owner.  But  where  the  goods  were  alleged  to  be  the 
property  of  the  mother,  and  the  proof  shows  them  to  belong  to  her 
daughter,  living  in  the  same  house  with  her,  the  variance  will  not 
be  fatal  under  the  statute  where  the  defense  has  not  been  preju- 
diced by  it.    (R.  S.  1889,  sec.  4114.)    lb. 

66.  :  CONFESSIONS :  CORONER'S  INQUEST.  Statements  of  a  wit- 
ness made  at  a  coroner's  inquest  in  the  presence  of  defendant  are 
not  subsequently  admissible  in  evidence  against  him  on  the  trial  of 
the  charge.    State  v.  MvUinSy  514. 

66  . :  DEFENDANT'S  EXAMINATION.  The  evidence  of  such  defend- 
ant given  at  the  inquest,  reduced  to  writing  and  signed  by  him.  is, 
under  the  present  statutes  of  the  state  ( Revised  Statutes,  1889,  sec. 
4818),  competent  evidence  against  him  on  the  trial,  provided  he 
testified  without  compulsion.    lb,    ' 

67. : :  PRESUMPTION.    It  will  be  presumed  he  testified  of 

his  own  volition  until  the  contrary  appears.    lb, 

68.  :  LARCENY  :  INSTRUCTION.  Where  the  evidence  of  a  defend- 
ant charged  with  larceny  tends  to  show  that  he  innocently  and 
ignorantly  assisted  in  carrying  away  the  stolen  article,  it  is  error 
to  instruct  the  jury  that  they  could  find  him  guilty  without  requir- 
ing them  to  find  that  he  had  guilty  knowledge.  State  v»  iVor- 
matif  520. 

(J9,  : :  INSTRUCTION  ON  PETIT  LARCENY.    Where  on  such 

trial  the  evidence  tends  to  show  that  the  property  stolen  is  worth 
less  than  thirty  dollars,  it  is  error  not  to  instruct  on  petit  lar- 
ceny,   lb, 

DEEDP 

1.  Deed  by  county  :  recitals  :  public  sale.  A  recital  in  a  deed 
from  a  county  that  the  county  had  appointed  a  commissioner  to 

'  convey  the  land  and  that  the  grantee  therein  had  become  the  pur- 
chaser and  paid  the  price  in  full  with  interest  does  not  tend  to 
show  that  the  land  was  sold  to  him  privately,  but  is  consistent 
with  a  public  sale  as  required  by  Revised  Statutes,  1879,  section 
7115.     Williams  v,  Brownlee,  809. 

2.  Deed,  construction  of.  A  deed  will  be  construed  to  convey 
whatever  interest  or  estate  the  gi*antor  may'  have  in  the  land, 
unless  it  shows  his  intention  to  convey  a  less  estate.  Bray  v, 
Conrad,  831. 

QUITCLAIM.    A  quitclaim  deed  contains  operative  words 


of  conveyance.    lb, 

4.     .    Where  the  terms  of  a  deed  are  doubtful,  the  benefit  of 

the  doubt  should  be  given  to  the  grantee.    lb. 
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5.  Sheriff's  deed:  bvidencb.  A  sheriff's  deed  is  not  inadmissible 
in  a  collateral  proceeding  upon  the  ground  that  it  recites  a  judg- 
ment against  three  defendants  and  a  direction  to  levy  against  one 
of  them  only,  where  the  levy  was  actually  made  upon  the  land  of 
the  defendant  named,  and  it  was  sold  accordingly.  Owen  «. 
Baker,  407. 

6.     :  recital  in  :  date  of  judgment  uen.    Where  the  law 

fixes  the  date  of  the  beginning  of  a  judgment  lien,  the  sheriff 
cannot  change  such  time  b^r  a  recital  in  his  deed  to  the  effect  that 
the  execution  purchaser's  title  shall  begin  at  a  later  period.    Ih. 

7.     :  acknowledoment.    Where,  b^  the  law  in  force  at  the 

time,  the  clerk  of  the  circuit  coui't  is  also  recorder  of  deeds,  a 
sheriff 's  deed  will  not  be  held  invalid  because  of  the  addition  in 
the  acknowledgment  of  the  word  '*  recorder"  after  the  name  of 
the  clerk.    16. 

8.  Conveyance:  acknowledoment.  Reference  may  be  had  to  the 
language  of  the  conveyance  in  support  of  the  certificate  of 
acknowledgment.    lb, 

0.  Deed:  description:  notice.  A  deed  of  trust  upon  a  tract  of 
land  accurately  describing  it,  which  includes  a  tract  previously 
set  apart  by  the  grantor  for  a  town  by  a  plat  duly  executed  and 
recorded,  will  convey  title  to  such  lots  in  the  town  as  remained 
imsold  at  the  time  of  the  execution  of  the  deed,  as  against  subse- 
quent purchasers  for  value  without  actual  notice.  Baker  v.  Clay, 
663. 

10.   : .    The  fact  that  a  grantor  has  not  title  to  all  the 

land  which  his  deed  purports  to  convey  will  not  of  itself  invalidate 
the  description,  as  notice  to  subsequent  purchasers.  The  deed  will 
convey  such  title  as  the  grantor  actually  has  to  the  whole  tract 
described.    Ih. 

11.  :  .    Inaccuracy  in  a  deed  in  the  call  for  quantity  is 

unimportant  where  the  description  is  otherwise  sufficient  to  fur- 
nish the  means  to  relidily  identify  the  property.    lb, 

13.  Conveyance:  unrecorded  sheriff's  deed.  A  sheriff's  deed, 
though  not  recorded,  is  valid  as  against  the  judgment  debtor  and 
bis  heirs.    Bailey  v,  Winn,  649. 

13.  Deed  by  heirs  :  prior  unrecorded  ancestor's  deed.  A  deed 
from  the  heirs  to  one  for  value,  and  without  notice,  will  prevail 
over  a  prior,  unrecorded  deed,  made  by  the  ancestor  (46  Mo.  289); 
but  the  rule  will  not  avail  to  support  a  conveyance  between  the 
heirs,  or  from  the  widow  to  the  heirs.    lb. 

See  Administration,  1,  2,  6,  7,  8, 9. 

DELINQUENT  TAXES. 

See  Taxation,  8,  9, 14. 

DEMURRER. 

See  Practice,  Civil,  6,  0, 

DESCRIPTION. 

See  Deeds,  9,  10, 11. 
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DISCRETION  OF  COURT. 

See  Practiob,  Criminal,  21. 

DISCRIMINATION. 

See  Carriers.  1,  3. 

DOGS. 

1.  Municipal  corporation  r  ordinance  to  tax  and  regulate  dogs. 
Under  an  ordinance  empowering  it  to  '*  tax,  regulate,  restrain  and 
prohibit  the  running  at  large  of  dogs  *  ♦  ♦  and  provide  for  the 
impounding  or  destruction  *  *  ♦  of  them  when  round  running 
at  large,  contrary  to  ordinance,"  a  city  may  impose  a  per  capita 
tax  upon  dogs  by  way  of  a  license.  TJie  City  of  Carthage  v. 
Rhodes,  175. 

2.     : :  POUCB  POWER.    Such  tax  is  an  exercise  of  the 

police  power  of  the  state,  and  is  not  prohibited  by  the  constitutional 
provision  requiring  all  property  to  be  taxed  in  proportion  to  its 
value.    lb, 

8.     : : .    A  city  has  the  power  to  impose  a  fine 

upon  a  person  for  keeping  a  dog  within  its  limits  without  having 
obtained  a  license  to  do  so,  in  violation  of  the  city  ordinances.    lb, 

DOWER. 

1.  Mortgage  :  assignment  by  mortgages  to  wife  of  mortgagor  : 
DOWER.  Where  a  wife  joins  her  husband  in  a  mortgage  c^  his 
lands,  and  afterwards  becomes  the  assignee  of  the  mortgage  debt, 
there  is  no  merger  of  her  interest  as  dowress  and  as  such  assignee. 
Bray  v.  Conrad,  881. 

2.     : :  :  release.    In  executing  a  release  of  her 

lien  acquired  by  the  ptirchase  of  the  mortgage  debt,  she  may 
reserve  her  dower  interest.    lb, 

8.  : : : .  A  quitclaim  of  her  interest,  with- 
out reservation,  will  convey  her  dower.    16. 

4.  Dower:  vendor's  lien.  A  widow  has  no  dower  as  against  a 
vendor's  lien.    Bailey  v.  Winn,  649. 

DYING  DECLARATIONS. 

See  Criminal  Law,  46,  47,  48,  56,  57. 

EJECTMENT. 

1.  EjECTBfENT  :  administrator's  DEED  :  PRIMA  FACIE  CASE.  Where  a 
defendant  in  ejectment  claims  under  an  administrator's  sale  and 
deed,  he  need  only  show  in  the  first  instance  the  deed,  the  order  of 
sale  and  the  order  of  court  approving  the  sale.  Price  v,  Springfield 
Real-Estate  Association,  107. 

2. : :  .    It  will  be  presumed  from  the  deed  and 

the  foregoing  orders,  until  the  contrary  is  shown,  that  all  the 
antecedent  steps  requisite  for  the  sale  were  taken.    lb, 

8.  Wrongful  taking  of  land  by  county  for  public  road  :  eject- 
ment. Ejectment  will  lie  against  a  county  to  recover  land  which 
has  been  wrongfully  taken  and  converted  into  a  public  road.  The 
plaintiff  is  entitle  to  recover  in  such  action  where  the  proceedings 
to  open  the  road  in  question  are  void  and  there  has  been  no  dedi- 
cation by  use,    McCarty  v,  Clark  County,  179. 
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4.     : :  PRAcncB.    In  an  action  of  ejectment  against  a 

county  to  recover  land  wrongfully  taken  for  a  public  road,  where 
the  answer  sets  up  the  proceedings  to  open  the  road  and  avers 
their  validity,  and  alleges  that  the  road  has  been  used  as  a  public 

'  highway  continuously  since  that  time  to  the  date  of  the  answer, 
such  allegations  constitute  an  admission  of  possession  by  the 
county,  and  no  proof  will  be  required  of  such  possession.    lb. 

5.  Mortgage:  cx)NDinoN  broken:  ejectment  by  mortgagee.  A 
mortgagee,  after  condition  broken,  may  recover  in  ejectment 
against  the  mortgagor  and  those  claiming  under  him,  because, 
after  condition  broken,  he  is  regarded  as  the  owner  of  the  estate. 
Bailey  v.  Winn,  649. 

6. :  ASSIGNEE  OF  THE  DEBT :  EJECTMENT.   But  before  the  assignee 

of  the  debt  can  recover  in  ejectment,  he  must  show  a  transfer  of 
the  legal  estate  to  himself.  The  mere  assignment  of  the  debt, 
while  sufficient  to  authorize  a  foreclosure,  will  not  support  an 
ejectment.    Ih, 

7.  Ejectment  :  former  recovery.  One  judgment  in  ejectment,  in 
the  absence  of  an  equitable  defense  in  the  first  suit,  will  not  bar 
another  suit  between  the  same  parties  for  the  same  limd.    Ih. 

ELEVATOR. 

See  PuBuo  Trust. 

EMBEZZLEMENT. 

1.  Ck)UNTY  COLLECTOR  :  OFFICER  :  EMBEZZLEMENT  OF   PUBLIC   MONEYS, 

The  evidence  in  this  case  examined  and  held  to  support  a  convic- 
tion, under  Revised  Statutes,  1879,  section  1826,  of  embezzlement 
of  public  moneys  by  defendant  as  county  collector.  State  v. 
Findley,  217. 

2.  : : :  evidence.  It  was  not  necessary  to  pro- 
duce defendant's  commission  to  show  that  he  was  an  officer ;  the 
fact  that  he  received  the  tax  books  as  collector  and  proceeded  to 
perform  the  duties  of  the  office  were  sufficient  evidence  of  his  offi- 
cial character.    lb. 

8.     : : : .    Nor  was  it  a  valid  defense  to  the 

indictment  that  defendant  failed  to  take  the  oath  of  office  or  to 
give  bond  for  the  performance  of  his  duties.    lb. 

4.     ; —  :  BMBEZZLFJiENT  BY :  TIME  OF  INTENT.    It  is  Immaterial  on 

the  trial  of  an  indictment  of  an  officer,  under  Revised  Statutes, 
1879,  section  1826,  for  embezzlement  of  public  money,  whether  the 
defendant  formed  an  intent  to  convert  the  money  to  his  own  use  at 
or  after  the  time  he  collected  it.    lb. 

6.     : :  TAX  booe:s.    Where  the  defendant  in  such  case 

received  and  accepted  the  tax  books,  he  is  liable,  although  the  tax 
books  were  not  properly  certified.    lb. 

EMINENT  DOMAIN. 

See  Condemnation  Proceedings,  6. 

EQUITY. 

1.  Equity  :  fraud  :  relief  against  judgment.  A  court  of  equity 
will  not  enjoin  or  vacate  a  judgment  merely  because  it  is  founded 
on  a  cause  of  action  vitiated  by  fraud.    Murphy  v.  DeFrance,  151. 
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9.    : : .    The  fraud  to  authorize  relief  a^uist  the 

judgment  must  have  been  committed  in  procuring  it.    lb. 

8,    : : .    The  question  of  fraud  may  be  interposed 

as  a  valid  and  meritorious  defense,  and  unless  its  interposition  has 
been  prevented  by  the  fraud  of  the  adversary  party  it  cannot  be 
asserted  against  a  judgment,  foreign  or  domestic.    lb, 

4.  Fraudulent  conveyance  :  deed  from  son  to  father  :  prior 
EQUITIES.  Where  a  son  who  was  not  indebted  agreed  to  convey  a 
tract  of  land  to  his  father  in  consideration  of  the  latter  buying  a 
lot  and  building  a  house  in  town  for  him  which  the  father  did, 
and  also  took  and  held  possession  of  the  tract  of  land  openly, 
exclusively  and  continuously  as  his  own.  the  equitv  of  the  rather 
in  the  land  becomes  vested  and  cannot  be  divested  by  a  sale  under 
execution  at  the  suit  of  a  creditor  of  the  son  whose  debt  was  con- 
tracted after  the  making  of  the  agreement.    Caffee  v.  Smith,  229. 

5.  ttoURT   OF   equity:    SPECIFIC    PERFORMANCE:     UNFAIR    CONTRACT. 

A  court  of  equity  will  not  specifically  enforce  a  contract  for  the 
sale  of  land,  where  it  contains  such  elements  of  surprise,  undue 
advantage  or  unfairness  as  to  prompt  a  court  of  equity  to  say  that 
it  is  not  right  and  proper  to  administer  the  relief,  and  the  relief 
will  be  refused  in  such  case,  though  the  court  would  not  rescind 
the  contract  thusmade,  but  would  remit  the  complaining  party  to 
his  remedy  at  law.    Mcfllroy  v.  Maxicell,  294. 

6.     :  :   .    In  a  suit  for  specific  performance,  it 

appeared  that  defendant  was  an  illiterate  and  feeole  old  woman, 
who  had  been  urgently  importuned  by  a  real-estate  agent,  a  for- 
mer neighbor  and  member  of  her  church,  for  authority  to  sell  her 
farm,  but  that  she  persistently  refused  to  do  so  until  the  last  inter- 
view, when  the  agent  induced  her  to  sign  what  she  supposed  to  be 
a  memorandum  stating  that  she  finally  declined  to  sell,  but  which 
was  in  reality  a  power  of  sale,  under  which  the  agent  made  a  con- 
tract in  her  name,  ^eld  that  this  contract  would  not  be  enforced 
in  equity.    lb, 

7.  Specific  performance:  agent  of  both  parties.  Where  the 
vendor's  agent  was  also  acting  as  agent  of  the  vendee,  without  the 
knowledge  of  the  vendor,  his  contract  of  sale  will  not  be  enforced 
against  the  vendor.    lb, 

8.  Practice  in  supreme  court:  equity  findings.  The  supreme 
court  will  exercise  a  supervisory  control  over  the  findings  of  the 
lower  court  in  equity  cases.    lb, 

9.  Equity.  He  who  asks  equity  must  do  equity.  Plumv,  The  City 
of  KanaaSt  525. 

10.  Land  :  equitable  charge  :  quantum  of  evidence.  Where  the 
legal  title  to  laud  is  sought  to  be  impressed  with  an  unwritten 
equitable  charge,  the  evidence  to  support  the  latter  must  be  clear 
and  satisfactory.    Roberts  v.  Walker,  597. 

11.  Equitable  title  :  notice  of  by  holder  of  legal  title  :  trus- 
tees •  One  acquiring  a  legal  title  with  notice  of  the  equitable  title 
being  held  by  another  will  be  regarded  as  a  trustee  of  the  legal 
title  for  the  benefit  of  the  equitable  one.    Bailey  v.  Wtnn,  649. 

12.  : : .    One  who  takes  a  deed  from  the  owner  of 

a  legal  title,  but  pays  nothing  for  it,  and  is  to  pay  nothing  if 
he  fails  in  a  suit  to  recover  the  land,  occupies  no  better  position 
than  his  grantor.    lb. 

See  Married  Women,  9. 
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ESTOPPEL. 

See  AssiONHBNT,  4. 

Peactice,  Civil.  8. 

Princ?ipal  and  Surety,  5,  0. 

EVIDENCE. 

1,  EviDBNCE :  RECEIPT.  A  receipt  is  but  prima  facie  evidence  of  the 
payments  therein  stated.    Cole  County  v.  DaJlmeyer,  57. 

2.     :  VOLUMINOUS  BOOKS.    A  witness  who  has  examined  books 

and  papers  too  voluminous  to  be  conveniently  examined  in  court 
can  testify  as  to  the  result  of  his  investigation.  State  v»  FiruUey, 
217. 

8.  Adverse  possession:  declarations  by  possessor:  evidence. 
The  declarations  of  one  in  possession  of  land  are  competent  to 
prove  whether  such  possession  was  adverse  or  not.  Missiasijtpi 
County  V.  Vowels,  225. 

4.  Felonious  shooting  :  practice  :  evidence.  On  a  trial  for  felon- 
ious assault  by  shooting  with  intent  to  kill,  what  was  said  and  done 
by  the  defendant  within  a  few  minutes  before  the  shooting  is 
competent  in  evidence  as  a  part  of  the  res  gestoe,  and  as  showing 
the  state  of  f eelifig  between  the  defendant  and  the  person  assaultecl. 
State  V.  Elvins,  248. 


6.     :  : .    In  such  case,  evidence  offered  by  the 

defendant  that  he  was  a  fine  shot  is  irrelevant  and  incompetent. 
lb. 

C.  Criminal  law  :  larceny  :  recent  possession  op  stolen  prop- 
erty. In  a  prosecution  for  larceny  it  may  be  shown  that  the 
accused  is  possessed  of  other  stolen  property  as  tending  to  corrobo- 
rate the  inference  of  guilty  possession  of  the  particular  property 
which  he  is  charged  with  stealing.    State  v.  Moore,  816. 

7.     :  :  FUQHT.    Flight,  escape,  or  attempt  to  escape,  or  to 

effect  prison  breach,  all  constitute  legitimate  eviaence,  where  the 
guilt  of  the  party  on  trial  is  in  ouestion.  The  weight  of  such  evi- 
dence depends  upon  the  indiviaual  circumstances  of  each  case, 
and  its  relevancy  or  competency  does  not  depend  upon  the  fact 
that  the  flight,  escape,  etc.,  were  made  in  the  endeavor  to  avoid 
some  specific  or  threatened  prosecution.    Ih, 

8.     :  : .    What  one  found  in  the  possession  of 

|COods  recently  stolen  says  in  explanation  of  such  possession 
immediately  upon  being  discovered,  and  before  he  has  time  to  con- 
coct a  story,  is  a  part  of  the  res  gestce  and  receivable  in  evidence 
as  such ;  but  this  principle  does  not  apply  where  the  defendant 
with  ample  time  to  prepare  a  self-serving  story  goes  upon  the 
stand  ana  makes  his  explanation.     lb. 

0.     :  evidence  :  dying  declaration.    It  is  sufficient  to  render 

a  declaration  admissible  as  a  dying  one  that  it  appears  from  the 
entire  statement  taken  altogether  that  the  declarant  made  it  under 
a  belief  of  impendins  dissolution,  and  after  he  had  abandoned  all 
hope  of  recovery.    State  v,  E  Veins,  844. 

10.  : :  .    A  statement  so  made  in  extremis  that  the 

defendant ''  picked  a  fuss  with  me  and  was  running  over  me,  and 
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because  I  did  not  want  him  to  he  killed  me,**  la  inadmissible  in  evi- 
dence, because  it  gives  merely  the  conclusions  of  the  witness 
unaccompanied  by  the  facts.    lb, 

11.  : : .    Declarations  of  a  deceased  person  are 

admissible  only  as  to  those  things  to  which  he  could  testify.    lb. 

13*  . — :  :  BES  QEST-ffi.  Circumstances  immediately  sur- 
rounding a  killing  are  admissible  in  evidence  as  part  of  the  res 
gestce  and  so  are  the  remarks  of  bystanders,  and  especially  is  this 
BO  where  the  question  is  whether  the  defendant  had  reasonable 
cause  to  fear  great  bodily  harm  from  the  deceased.    lb, 

18.   :  ■    : ,    Where,  however,  a  witness  was  fifty  to 

one  hundred  yaids  away  from  the  place  where  the  fatal  shot  was 
fired,  and  immediately  ran  up  to  the  parties,  his  remarks  then 
made  are  not  admissible  as  part  of  the  res  gestae,    lb, 

14.  :  :  INTEREST  OF  WITNESS.    It  is  competent  for  the 

defendant  in  a  criminal  trial  for  the  purpose  of  affecting  the 
credibility  of  a  witness  to  show  that  he  had  indorsed  notes  to 
secure  defendant's  prosecution,  and  had  made  himself  responsible 
for  the  fees  of  counsel  assisting  therein.    lb, 

15.  :  : .    The  exclusion  of  such  evidence  does  not, 

however,  necessarily  constitute  reversible  error.    lb, 

10.  :  PBOVOKINQ  DIFFICULTY.    It  Cannot  be  said  there  was  no 

evidence  tending  to  show  that  the  defend hnt  brought  on  or  pi^o- 
voked  the  difficulty,  where  it  appears  he  said  of  the  deceased 
"  By  God,  I  will  kill  him  or  run  him  off."    lb, 

17.  Evidence:  lost  instrument  :  foundation  for  secondary  proof. 
Where  a  daughter  of  plaintiff  testiiied  that  she  attended  to  her 
father's  business,  that  a  letter  claimed  to  be  lost  was  last  in  her 
possession  and  that  she  had  looked  for  it  recently  before  the  trial 
m  the  places  where  it  would  probably  be  found,  and  did  not  find 
it,  such  evidence  is  prima  facie  sufficient  to  show  the  loss  of  the 
letter,  and  to  lay  the  foundation  for  the  admission  of  secondary 
evidence  of  its  contents.    Henry  v,  Diviney,  378. 

18.  : : .    The  sufficiency  of  the  proof  of  the  loss  or 

destruction  of  a  written  instrument,  in  order  to  permit  secondary 
evidence  of  its  contents,  rests  largely  in  the  discretion  of  the  trial 
court.    J  h» 

19.  :  death  of  party  :  contract  with  trustee.    The  statute 

(  R.  S.  1889,  sec.  8918 )  regulating  the  admissibility  of  the  testimony 
of  interested  persons,  where  the  adverse  party  is  dead,  does  not 
exclude  the  evidence  of  one  party  to  a  contract  when  the  transac- 
tion on  the  other  part  was  had  with  a  trustee  competent  to  con- 
tract as  principal  and  to  sue  in  his  own  name.     Orr  v.  Rode,  387. 

20.  Practice:  evidence:  declarations  of  aobnt:  ihpbachmekt. 
An  agent  who  has  testified  to  facts  material  to  the  issue  may  be 
contradicted  by  evidence  of  statements  and  declarations  made  by 
him,  inconsistent  with  his  testimony,  notwithstanding  such  incon- 
sistent statements  were  made  after  the  event  in  issue  and  as  a 
mere  narrative  of  it.  Spohn  v,  Missouri  Paeijic  Eailway  Com- 
panyy  417. 

21.  :  .    In  an  action  by  plaintiff  for  personal  injuries 

sustained  in  jumping  from  defendant's  moving  passenger  train, 
because  of  the  improper  conduct  of  the  conductor,  it  was  relevant 
for  plaintiff  to  explam  to  the  jury  the  reason  for  such  an  act  on 
his  part.    lb. 
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22.  Practice,  criminal:  evidence:  request  by  deceased  not  to 
PROSECUTE  HIS  SLAYER.  A  request  by  the  deceased  that  his  slayer 
be  not  prosecuted  is  inadmissible  in  evidence  on  a  trial  for  murder. 
The  prosecution  of  the  defendant  is  a  matter  to  be  determined  by 
the  state.    State  v.  Nelson,  464. 

23.  : :  dying  declarations.    Declarations  of  a  deceased 

person  made  under  a  belief  of  impending  dissolution  and  after  the 
declarant  had  abandoned  all  hope  of  recovery  are  admissible  in 
evidence  as  dying  declarations.    J  6. 

24.   :  :  .    A  statement  made  as  a  dying  declaration 

after  deceased  had  been  told  by  his  physicians  that  he  must  die, 
and  after  he  had  said  that  he  had  no  hope  of  recovery  and  had 
given  directions  for  the  division  of  his  property  among  his  rela- 
tives and  where  he  should  be  buried,  and  designated  the  minister 
whom  he  wanted  to  preach  his  funeral,  was  properly  admitted  as 
such  in  evidence.    lb, 

25.   :  ,    Evidence  that  a  witness  for  the  state  on  a  trial 

for  murder  had  the  reputation  of  being  a  rash,  dangerous  and 
turbulent  man  when  in  liquor  is  not  admissible  for  any  pur- 
pose,   lb. 

26.   ;  .    On  a  trial  for  murder,  where  defendant  ofiFered 

evidence  to  the  effect  that  he  received  bruises  over  the  eyes  and 
across  the  forehead  at  the  hands  of  the  deceased,  it  is  competent 
for  the  state  to  show  by  a  witness  in  rebuttal  that  he  saw  defend- 
ant's face,  on 'the  day  of  the  difficulty  and  afterwards  and  was 
close  to  him  and  saw  no  wounds  upon  his  person.    lb, 

27.  — : :  cross-examination  :  discretion  op  court.    The 

trial  court  has  much  discretion  in  determining  the  extent  to  which 
a  cross-examination  may  be  carried.  Where  a  witness  testified  on 
direct  examination  that  he  took  an  axe  to  defend  himself  against 
a  person  and  chased  him  with  it  some  distance  to  a  house,  it  is , 
not  an  abuse  of  discretion  to  allow  the  opposing  party  to  show  by 
the  witness  on  cross-examination  that  he  followed  the  person  a 
distance  of  two  hundred  yards  to  the  house  with  uplifted  axe,  and 
that  witness  threw  the  axe  through  the  window  at  such  person 
after  the  latter  had  entered  the  house.    I  b, 

28. :  confessions  :  coroner's  inquest.  Statements  of  a  wit- 
ness made  at  a  coroner's  inquest  in  the  presence  of  the  defendant 
are  not  subsequently  admissible  in  evidence  against  him  on  the 
trial  of  the  charge.    State  v.  Mullins,  514. 

29. :  dependant's  examination.    The  evidence  of  such  defend- 
ant given  at  the  inquest,  reduced  to  writing  and  signed  by  him,  is, . 
under  the  present  statutes  of  the  state  (Revised  Statutes,  1889,  sec. 
4318),  competent  evidence  against  him  on  the  trial,  provided  he 
testified  without  compulsion.    lb, 

80.  Evidence.  Letters  relevant  and  material  to  the  issues  of  the  case 
are  properly  admitted  in  evidence.  Walsh  v,  St,  Louis  Exposition 
<£r  MiLsic  Hall  Association^  534. 

81. :  witness  refreshinq  memory  by  books.    It  is  not  error  to 

allow  a  witness  to  refresh  his  memory  by  an  examination  of 
entries  in  books  and  an  inspection  of  the  stubs  of  checks  made  m 
the  usual  course  of  the  business  in  which  the  witness  was  engaged 
and  with  the  conduct  of  which  he  was  familiar  and  which  had 
been  examined  by  him,  after  they  were  made  and  before  he  testi- 
fied, and  found  to  be  correct.     Third  National  Bank  v,  Owen^  558. 
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82.  Fraudulent  conveyance:  evidence  op  PRArfDULENT  purpose. 
Direct  or  positive  evidence  of  knowledge  or  notice  by  a  vendee  of 
his  vendor's  purpose  to  defraud  his  creditors  is  not  required  ;  such 
notice  or  knowledge  may  be  inferred  from  circumstances.  Van 
Ecuilte  V,  Harrington,  602. 

38. : .     The  evidence  in  this  case  deemed  sufficient  to 

authorize  the  court  to  submit  to  the  jury  the  question  of  the  pur- 
chaser's good  faith.    16. 

84.  Negotiable  instruments:  transper:  practice.  Where  the  exe- 
cution and  transfer  of  a  note  is  admitted  by  the  pleadings,  its  pro- 
duction in  evidence  tends  to  prove  that  it  was  acquired  for  value 
before  maturity.  Pir8t  National  Bank  of  Springfield  v.  Skeen^  688. 

85,  :  : .    In  such  case,  where  defendant's  evidence 

shows  plaintiff  to  be  a  bona  fide  purchaser  before  maturity,  his 
subsequent  offer  to  prove  failure  of  consideration  should  be 
rejected  as  irrelevant  and  a  verdict  for  plaintiff  directed.    lb. 

EXECUTION. 

See  JuRiSDicnoN,  11. 

FEES. 

1.  County  clerk,  pees  op  :  assessment  lists.  A  county  clerk  is  not 
entitled  to  fees  under  Revised  Statutes,  1879,  sectfon  5600,  for  filing 
the  assessment  lists  of  taxable  property.  Rvbbard  v,  Texas 
County,  210. 

Nor  are  such  fees  allowed  by  the  provisions  of  the 


general  revenue  law  of  1879.    (R.  S.  1879,  sec.  6863.)    Ih, 

FELONIOUS  ASSAULT. 

See  Criminal  Law,  13, 18, 14, 18, 19,  20. 

FLIGHT. 

See  Criminal  Law,  89. 

FORECLOSURE. 

See  MoRTOAQES  and  Deeds  op  Trust,  1,  2, 3,  4,  5,  7, 12, 18, 15, 17. 

FRAUD. 

.  Equity:  praud:  reuep  against  judgment.  A  court  of  equity 
will  not  enjoin  or  vacate  a  judgment  merely  because  it  is  founded 
on  a  cause  of  action  vitiated  by  fraud.    Murphy  v.  DeFrance,  151. 

The  fraud  to  authorize  relief  afcainst  the 


judgment  must  have  been  committed  in  procuring  it.    Jh, 

8.     :  :  .    The  question  of  fraud  may  be  interposed 

as  a  valid  and  meritorious  defense,  and  unless  its  interposition  has 
been  prevented  by  the  fraud  of  the  adversary  party  it  cannot  be 
asserted  against  a  judgment,  foreign  or  domestic.    J6. 

4.    Pleading  praud.    It  is  not  sufficient  in  a  pleading  to  charge  fraud 

generally;  the  facts  constituting  it  must  be  stated.    Hoeeterv. 
'ammelmann,  619. 

See  Fraudulent  Conveyances. 
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FRAUDULENT  CONVEYANCES. 

1.  Fraudulent  conveyance:  deed  from  son  to  father:  prior 
EQUITIES.  Where  a  son  who  was  not  indebted  agreed  to  convey  a 
tract  of  land  to  his  father  in  consideration  of  the  latter  buying  a 
lot  and  building  a  house  in  town  for  him  which  the  father  did, 
and  also  took  and  held  possession  of  the  tract  of  land  openly, 
exclusively  and  continuously  as  his  own,  the  equity  of  the  father 
in  the  land  becomes  vested  and  cannot  be  divested  by  a  sale  under 
execution  at  the  suit  of  a  creditor  of  the  son  whose  debt  was  con- 
tracted after  the  making  of  the  agreement.    Caffee  v.  Smith,  229. 

2.   :  RELATIONSHIP  OF  DEBTOR  AND  PREFERRED  CREDITOR. 

While  a  debtor  has  the  right  to  prefer  even  his  relatives  among 
creditors,  yet  the  fact  of  such  relationship  is  one  to  be  considered 
by  the  jury  in  connection  with  the  other  circumstances  on  the 
question  of  intent  to  defraud  his  creditors.  VanRaalte  v,  Harring^ 
ton,  602. 


:  EVIDENCE  OF  FRAUDULENT  PURPOSE.    Direct  or  positive 

evidence  of  knowledge  or  notice  by  a  vendee  of  Kis  vendor's  pur- 
pose to  defraud  his  creditors  is  not  required  ;  such  notice  or  knowl- 
edge may  be  inferred  from  circumstajices.    lb. 

The  evidence  in  this   case  deemed  sufficient  to 


authorize  the  court  to  submit  to  the  jury  the  question  of  the  pur- 
ichaser's  good  faith.    lb. 

6. :  statute:  bona  fide  purchaser  for  value.    The  second 

section  of  the  statute  of  fraudulent  conveyances,  Revised  Statutes, 
1879«  section  2497,  does  not  apply  to  conveyances  of  property,  real 
or  personal,  where  the  vendee  is  a  bona  fide  purchaser  for  value* 
lb. 

6. :  vendee's  notice  or  knowledge  of  fraudulent  intent, 

RULE  AS  TO.  Where  the  vendee  has  paid  a  valuable  consideration 
and  it  is  sought  to  avoid  the  sale  because  he  had  notice  or  knowl- 
edge of  a  fraudulent  intent  on  the  part  of  his  vendor,  the  question 
to  be  submitted  to  the  jury  is  whether  he  had  notice  or  knowledge 
of  the  fraudulent  purpose  of  the  vendor  and  not  whether  he  had 
knowledge  of  facts  wmch  would  put  a  prudent  person  on  inquiry 
and  lead  to  the  discovery  of  the  fraud.    lb. 

7.     :  EVIDENCE.    The  evidence  in  this  case  examined  and  held 

sufficient  to  warrant  the  finding  of  the  trial  court  that  the  convey- 
ance in  question  was  made  m  good  faith  for  a  valuable  and 
ade<^udte  consideration,  and  not  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor.    Shotwell  v.  McElhinney,  677. 

GROWING  CROPS. 

See  MORTOAQES  AND  DEEDS  OF  TRUST,  15. 

HOMESTEADS  AND  EXEMPTIONS. 

1.  Homestead,  duty  of  appraisers  in  locating  :  existing  incum- 
brances. It  is  the  duty  of  appraisers  and  the  right  of  the  execu- 
tion defendant  to  b&ve  any  existing  incumbrance  taken  into 
account  in  locating  the  homestead  and  determining  its  extent. 
Meyer  v.  Nickerson,  184. 

2.     : :    practice:   collateral    attack.    If     existing 

incumbrances  are  not  taken  into  account  in  locating  the  home- 
stead, the  remedy  of  the  execution  defendant  is  to  proceed  by 


Digitized  by 


Google 


716  INDEX. 

motion,  in  the  same  cause,  to  have  it  done.  If  he  does  not  thus 
directly  attack  the  deeignation  of  his  homestead,  he  cannot,  after- 
wards, in  a  collateral  proceeding,  have  the  action  of  the  appraisers 
reviewed.    lb. 

HUSBAND  AND  WIFE. 

i.  Mabried  woman  :  conveyance  op  dower  interest.  Money  paid 
a  married  woman  in  consideration  of  her  conveyance  of  her  dower 
interest;  in  land  is  her  property  and  not  that  of  her  husband. 
White  V.  Clasby,  162. 

husband's  interest  in  her  personal  property.    Per- 


sonal property  given  a  married  woman,  subsequent  to  the  married 
woman's  act  of  1875,  is  her  property  and  not  the  property  of  her 
husband.    lb, 

8.      :  RIGHTS  OF  husband  AT  COBiMON  LAW  A.ND  IN  EQUITY.     At 

common  law  marriage  vested  in  the  husband  the  personal  property 
of  the  wife  then  owned  or  thereafter  acquired  by  her  and  of  whicn 
he  obtained  possession  ;  but  in  equity  the  wife  had  such  separate 
existence  from  her  husband  that  she  could  have  and  hold  a  sepa- 
rate estate.    1  b. ' 


: :  personal  property  :  waiver  by  husband  op  his 

RiQHTa  The  husband  may  waive  his  right  to  his  wife's  personal 
property  and  i>erniit  her  to  retain  the  same  free  from  his  marital 
claims,  and  this  he  may  do  though  the.  property  is  not  a  technical 
separate  estate.    lb. 

;  PURCHASE  OP  PROPERTY  BY  WIPE  WHEN  HUSBAND  IS  INSOL- 


VENT. Purchase  of  property,  real  or  personal,  by  the  wife  of  an 
insolvent  debtor  is  a  suspicious  circumstance  until  it  is  made  to 
appear  that  the  purchase  was  with  her  own  money  or  property.  lb, 

6.  :  :  PRESUMPTION.  When,  in  such  case,  the  contro- 
versy is  between  the  wife  and  the  husband's  creditors  a  presump- 
tion arises  that  the  purchase  by  the  wife  was  with  the  means  of 
the  husband ;  but  it  devolves  upon  the  plain titf  to  make  out  a  case 
from  which  the  presumption  will  arise  before  it  devolves  upon  the 
defendant  to  produce  rebutting  proof.     lb, 

7.  Specipio  performance  :  married  woman.  Specific  performance 
of  a  contract  for  sale  of  land  not  her  separate  estate  cannot  be 
enforced  against  a  married  woman.     Owin  r.  Stnurr,  550. 

husband's  interest  in  wipe's  land.    Nor  can  a  decree. 


therefore,  be  rendered  against  her  husband  as  to  his  interest  in  the 
land,  although  he  was  a  party  to  the  contract  to  convey.    lb, 

:  equitable  lien.     Nor  in  such  suit  would  there  be  an  equi- 


table lien  in  favor  of  the  plaintiffs  for  money  paid  on  the  contract 
by  them  to  the  husband,  it  not  appearing  he  was  the  wife's  agenc. 
lb, 

10.  Action  por  money  had  and  received.  Such  cash  payment  might, 
however,  be  recovered  in  an  action  for  money  had  and  received. 
lb, 

11.  Married  woman  :  contract  to  convey  land  :  speoipic  perform- 
ance. Under  the  statutes  of  Missouri  a  married  woman  cannot 
be  compelled  to  specifically  perform  a  contract  for  the  sale  of  her 
legal  estate  in  land.  (R.  S.  1889,  sees.  2896, 2897.)  Rtishv,  Brown, 
586. 


Digitized  by 


Google 


INDEX.  717 

13.  : : :  cx>de  of  proobditrb  :  petition  :  reubf. 

A  petition  alleging  a  contract  by  a  husband  and  wife  for  the  con- 
veyance of  the  latter's  land  and  praying  for  specific  performance 
and  general  relief  cannot  be  construed  as  asking  for  a  money 
judgment,  and  a  general  demurrer  to  it  is  properly  sustained.' 
( R.  S.  1889,  sec.  2039.)    lb. 

13.  Wife's  chattels  :  separate  estate.  Even  prior  to  the  married 
woman*8  act  of  1875  (  Revised  Statutes,  1879,  sec.  3296 )  a  husband 
might  invest  his  wife's  antenuptial  chattel  property  with  the 
character  of  a  separate  equitable  estate  as  between  the  parties  by 
agreement  and  a  uniform  course  of  conduct  thereto  during  their 
marriage.    Roberts  v.  Walker^  597. 

14.  : :  PART  performance  :  jointure.   Property  received 

by  the  wife  after  her  husband's  death  by  virtue  of  such  an  agree- 
ment could*  not  constitute  a  part  performance  or  valid  considera- 
tion for  an  alleged  parol  contract  in  the  nature  of  jointure.    lb. 

IMPROVEMENTS. 

See  Mortoaoes  and  Deeds  of  Trust,  1,  2, 8* 

INDICTMENT. 

See  Pleading,  Criminal. 

INJUNCTION. 

1.  Contract:  party  wall:  injunction.  Injunction  will  lie  to 
restrain  one  who  builds  a  party  wall  from  placing  therein  windows 
and  other  openings,  where  such  wall  was  built  under  an  agree- 
ment with  the  adjoining  proprietor  that  either  party  might  build 
a  wall  between  their  premises,  one-half  of  which  should  rest  on 
each  lot,  and  that  the  other  should  have  the  right  of  joining  to  the 
wall  upon  paying  one-half  the  value  of  so  much  thereof  as  he 
should  attach  to.    Harber  v,  Evans,  661. 

2.     : : .    The  remedy  by  injunction  may  be  invoked 

in  such  case  regardless  of  whether  plaintiff  intends  to  use  the  wall 
or  not.    lb. 

INSTRUCTIONS. 

1.  Appellate  practice:  exceptions.  Where  no  exceptions  are 
saved  to  the  action  of  the  court  in  giving  or  refusing  instructionsi 
and  its  rulings  in  that  regard  are  not  assigned  as  grounds  for  new 
trial,  the  appellate  court  will  not  review  the  instructions.  State  v. 
Grimes,  188 ;  State  v.  Elvins^  248. 

2.  Practice  :  instruction,  assumption. by  of  undisputed  fact.  An 
instruction  which  assumes  the  existence  of  an  undisputed  fact  is 
not,  for  that  reason,  erroneous.    State  v,  Moore.  816. 

8.     :   instructions.    It    is   not    error   to   refuse   instructions 

announcing  principles  embraced  in  others  given.    lb. 

4.  ^ : :  objections  to.  It  is  too  late  to  object  to  instruc- 
tions for  the  first  time  in  the  motion  for  a  new  trial.  State  v. 
Elkins,  844. 

5.     :  ERROR  IN  instructions  :  MOTION  FOR  NEW  TRIAL-    Error  in 

giving  instructions  must  be  made  a  ground  for  new  trial  in  the 
motion  filed  for  that  purpose,  and  if  this  is  not  done  the  instruc- 
tions cannot  be  reviewed  in  the  appellate  court.  It  is  not  enough 
that  exceptions  are  saved  at  the  time  the  instructions  are  given. 
State  V.  H  illiam  Nelson,  477. 
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6.  :  INSTRUCTIONS.  It  is  error  to  give  instructions  not  war- 
ranted by  the  pleadinsrs  or  the  evidence.  Brown  v.  Chicago, 
Burlington  <St  Kansas  City  Railtoay  Company,  484. 

INTENT. 

See  Larceny,  2. 

Practice,  Criminal,  9. 

JOINTURE. 

See  Married  Women,  14. 

JUDGMENTS. 

1.  Probate  courts  :  judgments  op  :  presumptions  as  to.  The  orders 
and  judgments  of  the  probate  courts  of  this  state,  as  well  as  of  the 
county  courts,  when  they  exercised  probate  jurisdiction,  are 
entitled  to  the  same  favorable  presumptions  and  intendments  as 
are  accorded  to  orders  and  judgments  or  circuit  courts.  Price  v. 
The  Springfield  Real-Estate  Association,  107. 

8.  Equity  :  fraud  :  relief  against  judgment.  A  court  of  equity 
wUl  not  enjoin  or  vacate  a  judgment  merely  because  it  is  founded 
oh  a  cause  of  action  vitiatea  by  fraud.    Murphy  v.  DeFrance,  151. 

The  fraud,  to  authorize  relief  against  the 


judgment,  must  have  been  committed  in  procuring  it.    lb. 

4.     : : .    The  question  of  fraud  may  be  interposes 

as  a  valid  and  meritorious  defense,  and  unless  its  interposition  had 
been  prevented  by  the  fraud  of  the  adversary  party  it  cannot  be 
asserted  against  a  judgment,  foreign  or  domestic.    lb. 

5.  Res  judicata.  Where  a  court  has  jurisdiction  of  the  parties  and 
subject-matter  of  an  action,  and  there  has  been  no  appeal,  the 
judgment  will  be  res  judicata,  regardless  of  the  question  whether 
the  suit  was  a  proper  one  in  which  to  try  the  issues  decided.    1  b. 

6.  Practice  :  amending  judgment  :  striking  out  names  of  parties. 
The  supreme  court»  under  Revised  Statutes,  1879,  section  2101,  will 
not  reverse  a  judgment  because  it  was  improperly  rendered  against 
persons  not  interested  in  the  suit.  It  will  amend  the  record  by 
striking  out  their  names,  and  will  affirm  the  judgment.  Orr  v. 
Bode,  887. 

JURISDICTION. 

1.  Delinquent  officers:  summary  proceedings  under  rbyisbd 
statutes,  1879,  SECTIONS  5380,  5888 :  deceased  officer  :  JURIS- 
DicnoN.  The  summaiy  proceedings  authorized  by  Revised  Stat- 
utes, 1879,  sections  5880,  5888,  against  delinquent  officers  do  not 
divest  the  probate  or  circuit  court  of  any  of  their  genersd  jurisdic- 
tion.   Cole  County  v,  Dallmeyer,  57. 

2. : :  .    The  demand  of  the  county  against  the 

delinquent  officer  may  be  established  bv  the  judgment  of  the 
circuit  court,  or  if  he  be  dead  then  by  that  of  the  circuit  or  pro- 
bate court.    lb. 

8.  Probate  court:  jurisdiction:  deceased  county  treasurer. 
The  probate  court  has  jurisdiction  of  .a  demand  due  a  county  from 
its  deceased  treasurer  on  its  county  interest  fund.    lb. 
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4,  Draw  bridge  :  nuisance  :  jurisdiction  of  state  court.  When 
the  act  of  congress  under  which  a  draw  bridge  was  built  provides 
that,  where  any  litigation  arises  from  any  instruction  or  alleged 
obstructions  to  the  free  navigation  of  the  river,  the  case  may  be 
tried  in  the  district  court  of  the  United  States  in  which  any 
portion  of  said  bridge  or  obstruction  touches,  such  provision  does 
not  divest  the  state  courts  of  jurisdiction  of  such  causes.  Silver 
V.  Missouri  Pacific  Railway  Company,  79. 

5.  Certiorari:  jurisdiction:  practice.  Certiorari,  under  consti- 
tutional provisions,  is  strictly  the  common-law  writ  of  that  name 
and  only  orings  up  the  record  of  the  court  to  which  it  is  issued 
and  reaches  only  errors  or  defects  appearing  on  the  face  of  such 
record  and  which  are  jurisdictional  m  their  nature.  The  State 
ex  rel.  Teasdalev.  Smith,  174. 

6. : : .    The  writ  of  certiorari  will  not  issue  from 

the  supreme  court  to  the  Kansas  City  court  of  appeals  in  a  case  of 
which  the  latter  court  has  jurisdiction.    lb. 

7.  Constitution  :  title  to  office  :  jurisdiction  of  supreme  court. 
A  case  involving  the  right  to  the  office  of  clerk  of  a  circuit  court 
comes  within  the  meaning  of  the  clause  of  the  constitution  (art. 
6,  sec.  12)  conferring  appellate  jurisdiction  on  the  supreme  court 
in  cases  involving  *^  the  title  to  any  office  under  this  state."  T?ie 
State  ex  rel.  Bldkemore  v,  Romhauer,  499. 

8.  Courts  of  appeals:  jurisdiction  of  original  writs.  The 
courts  of  appeals  under  the  amendment  of  1884  to  the  constitution 
( R.  S.  1889,  pp.  87,  88)  have  no  original  jurisdiction,  by  virtue  of 
their  power  to  hear  and  det<^rmine  original  writs,  to  determine 
controversies  over  which  the  supreme  court  has  appellate  juris- 
diction,   lb. 

9.     : .    The  jurisdiction  of  the  courts  of  appeal,  original 

as  well  as  appellate,  is  confined  under  said  amendment  to  those 
cases  the  subject-matter  of  which  is  not  within  the  appellate  juris- 
diction of  the  supreme  court.    lb. 

10.  Macon  county  court  of  common  pleas:  jurisdiction  where 
title  to  real  estate  is  involved:  statutory  construction. 
The  act  of  the  legislature  (  Acts,  1874,  p.  256 ),  giving  to  the  Macon 
county  court  of  common  pleas  ''concurrent  original  jurisdiction 
in  all  civil  actions  with  the  circuit  court,  except  where  the  title  to 
real  estate  is  involved,"  confers  on  said  court  jurisdiction  of  a  suit 
to  foreclose  a  vendor's  lien.    Bailey  v.  Winn,  649. 

11. :  EXECUTION.    Said  court  was  authorized,   under  the  act 

creating  it  ( Act^,  1874,  p.  250 ),  to  issue  executions  on  its  judg- 
ments,   lb. 

JURORS. 

Criminal  practice  :  competency  of  juror  :  opinion.  A  juror  who 
has  no  fixed  or  settled  opinions  and  can  try  the  issue  without  bias 
is  not  disqualified  by  an  impression  from  rumor  only,  though  it 
would  require  evidence  to  remove  it.     State  v,  Elkins,  844, 

JUSTICE'S  COURTS. 

1.  Justice's  court  :  appeal  :  waiver  of  defects  in  summons.  A 
defendant  in  a  case  before  a  justice  of  the  peace  by  appealing 
waives  all  errors  in  the  summons  and  its  service,  e.  g.,  that  a  copy 
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of  the  statement  filed  with  the  justice  was  not  served  on  the 
defendant.  Witting  v.  The  8t,  Louis  and  San  Francisco  RailuDay 
Company,  631. 

2.     :  PLEADING  SUFFICIENCY  OF  STATEMENT.    A  Statement  was 

filed  before  a  justice  of  the  peace  in  the  form  of  an  account,  as 
follows :  **  St.  Louis  and  San  Francisco  Railway  Company  to 
Theo.  J.  Witting,  Dr.  To  damages  in  negligently  breaking  soda 
apparatus  shipped  May  2,  1884.  from  Oswego,  Kansas,  to  St.  Louis, 
Missouri,  two  hundred  dollars,"  Held  that  the  statement  was 
suf&cient,  as  it  not  onl^r  informed  the  defendant  of  the  nature  of 

Plaintiff  *s  claim,  but  a  judgment  on  it  would  bar  another  action. 
&• 

KANSAS  CITY. 

See  Condemnation  Pboceedinos,  6,  7,  8. 

LAND  AND  LAND  TITLES. 

i.  Land:  equitable  charge:  quantum  of  evidence.  Where  the 
legal  title  to  land  is  sought  to  be  impressed  with  an  unwritten 
equitable  charge,  the  evidence  to  support  the  latter  must  be  clear 
ind  satisfactory.    Roberts  v.  Walker,  597. 

2.  Equitable  title  :  notice  of  by  holder  of  legal  title  :  trust- 
ees. One  acquiring  a  legal  title  with  notice  of  the  equitable 
title  being  held  by  another,  will  be  regarded  as  a  trustee  of  the 
leg^  title  for  the  benefit  of  the  equitable  one.    Bailey  v,  Winn, 

One  who  takes  a  deed  from  the  owner  of 


a  legal  title,  but  pays  nothing  for  it.  and  is  to  pay  nothing  if  he 
fails  in  a  suit  to  recover  the  land,  occupies  no  better  position  than 
his  grantor.    J6. 

LANDLORD  AND  TENANT. 

Tenancy  at  will.  A  written  demise  without  reservation  of  rent, 
or  named  duration  of  the  term,  creates  a  strict  tenancy  at  will . 
Amick  V,  Brubakef,  478. 

:  notice  to  quit.    Where  a  tenant  at  will  sets  up  a  claim 

to  the  estate,  as  owner,  his  landlord  may  treat  the  tenancy  as 
terminated  without  notice  to  quit.    lb. 

Landlord  and  tenant  :  repairs  :  damages.  A  landlord  Is  not 
bound  to  keep  the  leased  premises  in  repair,  in  the  absence  of  an 
agreement  to  do  so,  and  he  is  not  responsible  in  damages  for  injury 
to  the  person  or  property  of  the  tenant  resulting  from  a  failure  to 
repair  the  leased  premises.     Ward  v,  Fagin,  669. 

: : .    Any  injury  to  the  leased  premises,  and 

thereby  to  the  tenant,  caused  by  the  negligent  act  of  third  persons, 
cannot  create  a  liability  against  the  landlord  which  had  no  exist- 
ence prior  to  such  negligent  act.  This  is  true,  whether  the  tenant 
be  lessee  of  the  whole  or  only  a  part  of  the  leased  premises.    lb. 

LARCENY. 

Criminal  law  :  larceny  :  instruction.  An  instruction  declaring 
that  larceny  is  the  taking  and  carrying  away  the  property  of 
anotiier,  from  the  possession  of  the  owner,  without  his  assent, 
with  intent,  on  the  part  of  the  taker,  to  convert  such  property  to 
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bis  own  use,  or  to  deprive  the  owner  of  it,  is  incomplete  and 
erroneous  in  failing  to  assert  that  such  taking  should  have  been 
wrongful  or  with  a  felonious  intent    State  v.  Moore,  816. 

2. :  :  INTENT.    It  is  the  criminal  intent  which  forms  the 

distinguishing  feature  between  larceny  and  trespass.    Ih. 

8.     :  :  POSSESSION.    Where  one  has  the  absolute  property 

in  goods  at  the  time  they  are  stolen,  though  he  be  not  in  actual 
possession  of  them,  it  will  be  larceny  to  feloniously  carry  them 
away  against  his  consent.    Ih, 

4.     :  :  .    Possession  by  a  bailee  of  property  is  in 

legal  contemplation  the  possession  of  the  bailor,  though  the 
custody  of  the  goods  be  in  the  former,  and,  when  bailed  goods  are 
stolen  by  a  stranger,  ownership  may  be  laid  either  in  the  oailor  or 
bailee.    J6. 

5.      : :  RECENT   POSSESSION    OP    STOLEN    PROPERTY.     In   a 

prosecution  for  larceny  it  may  be  shown  that  the  accused  is  pos- 
sessed of  other  stolen  property  as  tending  to  corroborate  the 
inference  of  guilty  possession  of  the  particular  property  which 
be  is  charged  with  stealing.    Ih, 

6.  :  -  : .  An  instruction  to  the  effect,  that  the  pos- 
session of  personal  property  recently  after  the  same  has  been 
stolen  raises  the  presumption  that  the  person  so  in  pnossession  stole 
it,  and  this  presumption  becomes  conclusive,  unless  it  is  overcome 
or  refuted  by  the  circumstance  of  the  taking  or  possession  or  by 
proof  reasonably  satisfactory  that  such  possession  was  innocently 
or  honestly  acquired,  correctly  declares  the  law  where  no  evidence 
is  introduced  as  to  the  defendant's  good  character.    Ih, 

7.     : : .    What  one  found  in  the  possession  of  goods 

recently  stolen  says  in  explanation  of  such  possession  immediately 
upon  being  discovered,  and  before  he  has  time  to  concoct  a  story, 
is  a  part  of  the  res  gesice  and  receivable  in  evidence  as  such  ;  but 
this  principle  does  not  apply  where  the  defendant  with  ample 
time  to  prepare  a  self -serving  story  goes  upon  the  stand  and  makes 
his  explanation.    lb. 

8. :  : .    In  a  prosecution  for  larceny  where  the 

accused  is  found  in  possession  of  the  properly  shown  to  have  been 
recently  stolen,  it  is  not  necessary  to  a  conviction  that  there  should 
be  evidence  of  an  actual  taking.    lb. 

9.  :  LARCENY :  OWNERSHIP :  VARIANCE.  To  sustaln  an  indict- 
ment for  larceny  at  common  law  the  goods  alleged  to  have  been 
stolen  must  be  proved  to  be  either  the  absolute  or  special  property 
of  the  alleged  owner.  But  where  the  goods  were  alleged  to  he  the 
property  of  the  mother,  and  the  proof  shows  them  to  belong  to  her 
daughter  living  in  the  same  house  with  her,  the  variance  will  not 
be  fatal  under  the  statute  where  the  defense  has  not  been  preju- 
diced by  it.    (R.  S.  1889,  sec.  4114.)    State  v,  William  Nelson,  477. 

10.  Criminal  practice:  larceny:  instruction.  Where  the  evi- 
dence of  a  defendant  charged  with  larceny  tends  to  show  that  he 
innocently  and  ignorantly  assisted  in  carrying  away  the  stolen 
article,  it  is  error  to  instruct  the  jury  that  they  could  find  him 
guilty  without  requiring  them  to  find  that  he  had  guilty  knowl- 
edge.   State  V,  Norman,  520. 
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11.  :  :  INSTRUCTION  ON  PETIT  lIrcent.    Where  on  such 

trial  the  evidence  tends  to  show  that  the  jjroperty  stolen  is  worth 
less  than  thirty  dollars,  it  is  error  not  to  instruct  on  petit  larceny. 
lb. 

See  Criminal  Law,  11. 

LIEN. 

See  Dower,  4. 

Married  Women,  9. 

LIFE-ESTATE. 

1.  Will,  construction  of  :  life-estate  and  remainder  over.  A 
testator  by  the  second  clause  of  his  will  gave  to  his  wife  his  house- 
hold and  kitchen  furniture  and  all  his  other  personal  property 
including  money  on  hand,  in  bank  and  all  sums  due  him.  In  the 
third  clause  he  expressed  the  desire  that  his  business  of  manu- 
facturing powders  and  perfumes  should  be  continued  after  his 
death  and  to  that  end  gave  his  wife  the  sole  power  to  conduct  his 
business  in  all  of  its  branches  *'  she  alone  to  derive  all  the  increase 
from  the  same,**  with  the  right  to  sell  the  patent  rights  and  trade- 
marks, *'  keeping  the  receipts  of  said  sale  for  her  sole  use  and 
benefit"  The  fourth  clause  of  the  will  declared  that  'M't  is  my 
desire  that  after  my  wife's  death  all  of  my  children  shall  share, 
and  share  alike,  in  the  estate  left  by  her  whether  the  same  be 
realty  or  personalty  ;  of  course  I  refer  in  this  clause  to  whatever 
she  has  remaining  of  that  she  acquired  from  me  by  virtue  of  this 
will."  Held,  that  the  will  must  be  construed  as  a  whole,  and  this 
being  done  it  gives  to  the  wife  a  life-estate  in  all  the  testator's 
property  with  remainder  over  to  his  children.    Lewis  v.  Pitman, 

2. :   LIFE-ESTATE  WITH   POWER  OF   DISPOSITION.    Where  an 

express  life-estate  is  created  by  the  will,  an  added  power  of  dis- 
position does  not  convert  such  life-estate  into  one  in  fee  simple. 
lb. 

3.     : : .    Nor  is  it  necessary  that  the  life-estate 

should  be  created  in  express  terms.  If  the  intention  is  clear  from 
the  whole  will  that  the  first  taker  is  to  have  but  a  life-estate,  the 
subsequent  power  of  disposition  will  not  convert  it  into  one  in 
fee  simple.    lb. 

4.  Limitations  :  life-estate.  The  existence  of  a  life-estate  held  not 
to  suspend  the  running  of  the  statute  of  limitations  where  it  was 
no  obstacle  to  the  bringing  of  suit.    Hoester  v.  Sammelmann,  619. 

LIMITATIONS. 

1.  Statute  of  limitations  :  prospective  operation.  Section  7, 
page  746,  of  Revised  Statutes.  1865.  excepting  from  the  running  of 
the  statute  of  limitations  lands  given  for  public  use  or  belongmg 
to  the  state  was  prospective  in  its  operation  and  does  not  apply  to 
cases  where  the  right  of  entry  accrued  before  its  enactment. 
Mississippi  County  v.  Vowels,  225. 

2.  Mortgage  foreclosure:  adverse  possession.  An  action  to 
foreclose  a  mortgage  will  not  be  barred  by  limitation,  unless  there 
have  been  ten  years  of  adverse  possession  in  the  mortgagor  and 
those  claiming  under  him,  ana  this  is  true  although  the  bond 
which  is  secured  by  the  mortgage  is  barred.  Benton  County  v, 
Czarlinsky,  275, 
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8. : :  REPUDIATION  OP  MORTGAGE  BY  MORTGAGOR.   The 

possession  of  the  mortgagor  in  the  absence  of  a  distinct  repudiation 
of  the  mortgage  is  not  adverse  to  the  mortgagee,  and  the  former's 
grantee,  who  assumes  the  debt,  cannot  successfully  plead  title  by 
fikdverse  possession  in  the  foreclosure  proceedings.    Jo. 

4.  Limitation  :  part  payment  on  a  note.  Proof  of  actual  payment 
on  a  note  is  sufficient  to  except  it  from  the  bar  of  the  statute  of 
limitations.  It  is  not  necessary  to  show  that  the  credit  was 
indorsed  on  the  note.     Henry  v,  Diviney,  878. 

5.  Mortgage  :  foreclosure  :  statute  of  limitations.  The  statute 
of  limitations  governing  real  actions  applies  to  suits  to  foreclose 
mortgages  and  deeds  of  trust,  and  it  is  immaterial  to  such  fore- 
closure that  the  note  secured  is  barred  .by  the  limitation  applicable 
to  personal  actions.    On*  v.  Eode,  387. 

6.  Statute  op  umitations  :  pleading.  The  bar  of  the  statute  of 
limitations  is  ordinarily  not  available  unless  pleaded.    lb. 

7. :  suit  to  reform  deed.    An  action  to  reform  a  deed  by 

inserting  additional  land  therein,  claimed  to  have  been  agreed  to 
be  included  but  not  charged  to  have  been  omitted  by  fraud,  falls 
within  the  third  clause  of  Revised  Statutes,  1879,  section  8229, 
barring  ''actions  for  relief  not  herein  otherwise  provided  for," 
unless  brought  within  ten  years.    Hoester  v.  Sammelmann,  619. 

8.     :  legal  and  equitable  actions.    The  statute  of  limitations 

applies  e(^ually  to  legal  and  equitable  actions  except  where  other- 
wise specially  provided.    lb, 

9.    :  exceptions,  courts  cannot  make.    The  courts  cannot 

engraft  on  the  statute  of  limitations  exceptions  not  contained  in 
the  statute  itself.    lb. 

10.  :  life-estate.  The  existence  of  a  life-estate  held  not  to  sus- 
pend the  running  of  the  statute  of  limitations  where  it  was  no 
obstacle  to  the  bringing  of  the  suit.    lb. 

LOST  INSTRUMENT. 

See  Evidence,  17,  18. 

MACON  COURT  OF  COMMON  PLEAS. 

See  Jurisdiction,  10, 11. 

MALICE. 

See  Criminal  Law,  18,  20. 

MALICIOUS  KILLING  OF  ANIMALS. 

See  Criminal  Law,  2. 

MARRIED  WOMEN. 

1.  Married  woman  :  conveyance  of  dower  interest.  Money  paid 
a  married  woman  in  consideration  of  her  conveyance  of  her  dower 
interest  in  land  is  her  property  and  not  that  of  her  husband. 
White  V.  Clasby,  162. 

2.  :  husband's  interest  in  her  personal  property.  Per- 
sonal property  given  a  married  woman,  subsequent  to  the  married 
woman's  act  of  1875,  is  her  property  and  not  the  property  of  her 
husband.    lb. 
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8.      " :   RIQHTS  OF  HUSBAND  AT  COMMON   LAW  AND   IN  EQUITY.      At 

common  law  marriage  vested  in  the  husband  the  personal  property 
of  the  wifQ  then  owned  or  thereafter  acquired  by  her  and  of  which 
he  obtained  possession  ;  but  in  equity  the  wife  had  such  separate 
existence  from  her  husband  that  she  could  have  and  hold  a  sep- 
arate estate.    lb. 


4.      : :   PERSONAL  PROPERTY  :  WAIVER  BY  HUSBAND  OP  HIS 

RIGHTS.  The  husband  may  waive  his  right  to  his  wife's  personal 
property  and  permit  lier  to  retain  the  same  free  from  his  marital 
claims,  and  this  he  may  do  though  the  property  is  not  a  technical 
separate  estate.    lb, 

5.  :  PURCHASE  OP  PROPERTY  BY  WIPE  WHEN  HUSBAND  IS  INSOL- 
VENT. Purchase  of  prpperty,  real  or  personal,  by  the  wife  of  an 
insolvent  debtor  is  a  suspicious  circumstance  until  it  is  made  to 
appear  that  the  purchase  was  with  her  own  money  or  property. 
lb, 

6. :  :  PRESUMPTION.  When,  in  such  case,  the  contro- 
versy is  between  the  wife  and  the  husband's  creditors,  a  presump- 
tion arises  that  the  purchase  by  the  wife  was  with  the  means  of 
.  the  husband;  but  it  devolves  upon  the  plaintiff  to  make  out  a 
case  from  which  the  presumption  will  arise  before  it  devolves  upon 
the  defendant  to  proauce  rebutting  proof.    lb, 

7.  Specific  performance  :  married  woman.  Specific  performance 
of  a  contract  for  sale  of  land  not  her  separate  estate  cannot  be 
enforced  against  a  married  woman.     Owin  v,  Smurr^  550. 

8. :  HUSBAND'S  interest  in  wipe's  land.    Nor  can  a  decree, 

therefore,  be  rendered  against  her  husband  as  to  his  interest  in  the 
land,  although  he  was  a  party  to  the  contract  to  convey.    lb, 

9.  :  EQUITABLE  UEN.  Nor  in  such  suit  would  there  be  an  equi- 
table lien  in  favor  of  the  plaintiffs  for  money  paid  on  the  contract 
by  them  to  the  husband,  it  not  appearing  he  was  the  wife's  agent. 
lb. 

10.  Action  for  money  had  and  received.  Such  cash  pyment 
might,  however,  be  recovered  in  an  action  for  money  naid  and 
received.  lb, 

11.  Married  woman:  contract  to  convey  land  :  specific  perform- 
ance. Under  the  statutes  of  Missouri  a  married  woman  cannot  be 
compelled  to  specifically  perform  a  contract  for  the  sale  of  her 
legal  estate  in  land^  (R.  S.  1889,  sees.  2396,  2397.)  Rush  v.  Brown, 
586. 

12.  : : :  code  op  procedure  :  petition  :  relief. 

A  petition  alleging  a  contract  by  a  husband  and  wife  for  the  con- 
veyance of  the  latter's  land  and  praying  for  specific  performance 
and  general  relief  cannot  be  construed  as  asking  for  a  money 
judgment,  and  a  general  demurrer  to  it  is  properly  sustained. 
(R.  S.  1889,  sec.  2039.)    lb, 

18.  Wife's  chattels  :  separate  estate.  Even  prior  to  the  married 
woman's  act  of  1875  (  Revised  Statutes,  1879,  sec.  8296 )  a  husband 
might  Invest  his  wife's  antenuptial  chattel  property  with  the 
character  of  a  separate  equitable  estate  as  between  the  parties  by 
agreement  and  a  uniform  course  of  conduct  thereto  during  their 
marriage.    Roberts  v.  Walker^  597. 
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14.   : :  PART  PERFORMANCE :  JOINTURE.  Property  received 

by  the  wife  after  her  husband^s  death  by  virtue  of  such  an  agree- 
ment could  not  constitute  a  part  performance  or  valid  considera- 
tion for  an  alleged  parol  contract  in  the  nature  of  jointure.    J&. 

MERGER. 

See  MoRTaAOES  and  Deeds  of  Trust,  6,  8. 

MISTAKE. 

See  Administration,  9. 

MONEY  HAD  AND  RECEIVED. 

See  Specific  Performance,  7. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1,  Foreclosure  bale  :  redemption  :  purchasers  :  improvements. 
Purchasers  at  a  foreclosure  sale  in  good  faith  under  the  belief  tldat 
they  acquired  a  perfect  title  will  be  entitled,  as  against  a  bill  to 
redeem,  to  the  full  value  of  their  improvements,  though  they  may 
exceed  those  which  a  mortgagee  in  possession  is  ordinarily  justified 
in  making.    Martin  v,  Ratcliff,  254. 

2.     : :  :  .    The  doctrine  that  a  mortgagor 

cannot  be  improved  out  of  his  estate  does  not  apply  to  such  case. 
lb, 

8.     :  DECREE.    It  is  hot  necessary  that  a  decree  permitting  a 

redemption  contain  a  further  order  that,  in  case  of  default  in  pay- 
ment of  the  amount  found  due,  the  premises  shall  be  sold.    lo, 

4.  Mortgage  foreclosure  :  adverse  possession.  An  action  to 
foreclose  a  mortgage  will  not  be  barred  by  limitation,  unless  there 
have  been  ten  years  of  adverse  possession  in  the  mortgagor  and 
those  claiming  under  him,  and  this  is  true  although  the  bond 
which  is  secured  by  the  mortgage  is  barred.  Benton  County  v. 
Czarlinsky,  275. 

5.  : :  repudiation  op  mortgage  by  mortgagor.    The 

possession  of  the  mortgagor  in  the  absence  of  a  distinct  repudiation 
of  the  mortgage  is  not  adverse  to  the  mortgagee,  and  the  former's 
grantee,  who  assumes  the  debt,  cannot  successfully  plead  title  by 
adverse  possession  in  the  foreclosure  proceedings.    lb, 

6.  Mortgage:  merger:  satisfaction.  Where  one  who  has  pur- 
chased swamp  land  from  a  county  takes  possession  and  executes  a 
mortgage  to  secure  school  money  borrowed  from  the  county  to  pay 
the  purchase  price  of  the  land,  a  deed  subsequently  given  him  by 
a  commissioner  appointed  by  the  county  to  convey  swamp  lands 
to  those  who  have  paid  the  purchase  money  does  not  operate  as  a 
merger  or  satisfaction  of  the  mortgage.  Williams  v,  Brownlee, 
809. 

7.      :  FORECLOSURE  :  DEFECT    OP    PARTIES  :  REDEMPTION.      In  an 

action  by  the  county  to  foreclose  such  mortgage,  failure  to  bring 
in  as  defendant  a  creditor  whose  debt  is  secured  by  a  subsequent 
deed  of  trust  on  the  land  can  have  no  other  effect  than  to  permit 
those  claiming  through  a  sale  under  that  deed  to  redeem  from  the 
foreclosure.    Ib» 
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8.       :     ASSIGNMENT    BY    MOBTQAOEB   TO     WIFE    OP     MOETOAOOB  : 

DOWSE.  Where  a  wife  joins  her  husband  in  a  mortg:age  of  his 
lands  and  afterwards  becomes  the  assignee  of  the  mortgage  debt, 
there  is  no  merger  of  her  interest  as  dowress  and  as  such  assignee. 
Brayv.  Conrad,  881. 

9.     :  :  :  EBLEASE.    In  executing  a  release  of  her 

lien  acquired  by  the  purchase  of  the  mortgage  debt,  she  may 
reserve  ner  dower  interest.    lb, 

10.   :   •:    :    .    A  quitclaim  of   her   interest, 

without  reservation,  will  convey  her  dower.    lb, 

11.  :  coNSTBUcnoN:  powebs,  EXECUTION  OP.    A  p  ran  tor,  being 

indebted,  conveyed  land  to  a  trustee  in  trust  to  enable  the  latter 
*  *  to  sell  such  parts  of  said  property  as  may  be  desired  to  settle  and 
satisfy  said  debts  *  *  *  and  in  order  to  settle  said  debts  he 
may  give  his  individual  notes  for  the  same  and  execute  a  mort- 
gage on  the  before-described  lands  and  lots  or  any  part  thereof  to 
secure  the  same  upon  such  terms  and  pavable  a^  such  times  as 
mav  to  him  seem  proper  and  advisable.  Held  that  the  deed 
authorized  the  trustee  to  borrow  money  to  meet  the  debts  and  to 
execute  his  personal  note  therefor  secured  by  a  deed  of  trust  on 
the  land.     Orr  v.  Rode,  8»7. 

12.  TBUSTEE  :    APPLICATION   OP   TBUST   PUND8 :    STATUTE.      It   waS   not 

error  in  a  suit  against  the  grantor's  heirs  to  foreclose  the  mort- 
gage to  exclude  evidence  offered  by  defendants  tending  to  prove 
that  the  debts  of  the  grantor  had  been  paid  before  the  execution  of 
the  mortgage  since,  under  Revised  Statutes,  1879,  section  8987,  it  is 
not  obligatory  upon  one  dealing  with  a  trustee  to  see  that  the 
funds  raised  for  the  purposes  of  the  trust  were  properly  applied. 
lb, 

18.     MOBTGAGE  :  FOBECLOSUBE :   STATUTE  OF  LIMITATIONS.      The  Statute 

of  limitations  governing  real  actions  applies  to  suits  to  foreclose 
mortgages  and  deeds  of  trust,  and  it  is  immaterial  to  such  fore- 
closure that  the  note  secured  is  barred  by  the  limitation  applicable 
to  personal  actions.    lb, 

14.  Assignment  fob  benefit  op  cbeditobs  :  chattel  mortgage.  A 
chattel  mortgage  of  a  debtor  is  valid  as  against  his  voluntary 
assignee  for  the  benefit  of  creditors,  even  though  it  maybe  vulner- 
able to  attack  by  creditors  asserting  their  rights  independent  of 
the  assignment.    JacoW  v.  Jacobi,  507 . 

15.  Deed  of  tbust,  fobeclosuke  op  :  gbowinq  cbops.  The  pur- 
chaser of  land  sold  under  a  deed  of  trust  is  entitled  to  the  crops 
sown  by  the  mortgagor,  and  growing  upon  tiie  laiul  at  the  time  of 
the  sale.    Hay  den  v,  Burkemper,  6i4. 

16.  Mobtgage  :  condition  bboeen  :  ejectment  bt  mobtgagee.  a 
mortgagee,  after  condition  broken,  may  recover  in  ejectment 
against  the  mortgagor  and  those  claiming  under  him,  because, 
after  condition  broken,  he  is  regarded  as  the  owner  of  the  estate. 
Bailey  v,  Winn,  649. 

17.  :   assignee  of  the  debt  :   ejectment.     But   before   the 

assignee  of  the  debt  can  recover  nn  ejectment,  he  must  show  a 
transfer  of  the  legal  estate  to  himself.  The  mere  assignment  of 
the  debt,  while  sufficient  to  authorize  a  foreclosure,  wiU  not  sup- 
port an  ejectment.    1  b. 
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MUNICIPAL  CORPORATIONS. 

Municipal  corporation  :  ordinance  to  tax  and  regulate  doos. 
Under  an  ordinance  empowering  it  to  **tax,  regulate,  restrain  and 
prohibit  the  running  at  large  of  dogs  ♦  *  ♦  afid  provide  for 
the  impounding  or  destruction  *  ♦  *  of  them  when  found 
running  at  large  contrary  to  ordinance,"  a  city  may  impose  a  per 
capita  tax  upon  dogs  by  way  of  a  license.  The  City  of  Cartilage 
•;.  Rhodes,  175. 


: :  police  power.    Such  tax  is  an  exercise  of  the 

p<)lice  power  of  the  state,  and  is  not  prohibited  by  the  constitu- 
tional provision  requiring  all  property  to  be  taxed  in  proportion  to 
its  value.    lb. 

A  city  has  the  power  to  impose  a  fine 


upon  a  person  for  keeping  a  do^  within  its  limits  without  having 
obtained  a  license  to  do  so,  in  violation  of  the  city  ordinances.  /&• 

4.  Public  wharf  :  different  use  :  city.  Where  a  city  condemns 
property  for  wharf  purposes,  it  cannot  be  appropriated  to  a  differ- 
ent, or  inconsistent,  use.  (82  Mo.  521,  affirmed.)  The  Belcher 
Sugar  Refining  Company  v.  The  St  Louis  Grain  Elevator  Com- 
pany,  192. 

6.     : : .    Nor  can  it  be  disposed  of  by  the  city  for 

private  purpoBes.     lb. 

WAREHOUSE:  ELEVATOR.    The  maintenance  of  a 


warehouse  on  a  wharf,  to  be  used  in  connection  with  a  grain  ele- 
vator, is  a  use  incident  to  a  public  wharf.    lb, 

LEASE  BY  ST.  LOXHS  CITY  FOR  WAREHOUSE.     The  city  of  St. 


Louis,  under  its  charter,  has  the  right  to  make  a  lease  containing 
proper  stipulations  as  to  its  termination  of  a  part  of  its  wharf  for 
the  erection  of  such  warehouse.    lb. 

8.  St.  LOUIS  CITY :  charter  :  unpavbd  wharf,  lease  of.  The 
charter  power  of  a  city  to  lease  portions  of  its  "  unpaved"  wharf 
applies  to  any  portion  not  paved  in  a  manner  suitable  for  receiving 
and  discharging  passengers  and  freight,  and  a  part  not  used  for 
that  purpose,  from  which  most  of  the  macadam  was  washed  away 
in  1878,  and  which  has  been  used  ever  since  as  a  scavenger  dump, 
is  not  paved  within  the  meaning  of  the  charter.    lb. 

9.  Negligence  :  city  :  repair  of  streets.  A  city  charged  with  the 
duty  of  keeping  its  highways  in  repair,  and  having  means  provided 
by  taxation  to  discharge  it,  will  be  liable  for  negligence  in  its  per- 
formance, if  injury  results.    Maus  v.  City  of  Springfield,  613. 

10.  : :  proof  of  street.    Actual  possession  by  the  city 

and- user  by  the  public  are  sufficient  to  show  that  the  place  is  a 
street  without  proof  of  formal  dedication.    lb. 

11.    : .   A  city  is  bound  to  keep  its  streets  in  condition  of 

reasonable  safety  by  night  as  well  as  by  day.    lb. 

12.  : :  NOTICE  OF  DEFECT  IN  STREET.    Notlce  on  the  part 

of  a  city  of  a  defect  in  a  street  may  be  interred  from  long  con- 
tinuance thereof.    lb. 

18.  : .    Failure  to  repair  such  defect  after  notice  and 

reasonable  opportunity  to  do  so  is  evidence  of  negligence.    lb. 
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14.  :  .    Enowledfce  of  such  defect  bj  a  pedestrian  injured 

thereby  is  not  necessarily  a  bar  to  recoverr,  where  the  defect  is 
not  of  such  nature  as  to  render  the  use  of  the  street  necessarUy 
dangerous  lo  a  person  ordinarily  careful.    lb. 

15.  :  :   CONTRIBUTORY  NEQUQBNCfE.    It  cannot  in  6uch 

action  properly  be  declared  as  a  matter  of  law  that  plaintiff  failed 
to  exercise  ordinary  care  unless  the  facts  in  evidence  exclude  any 
other  fair  and  reasonable  inference  on  the  subject.    /  b, 

16.  : .    The  issue  of  contributory  negligence  on  the  facts 

was  for  the  jury.    lb, 

MURDER. 

Criminal  law  :  murder.  A  homicide  produced  by  a  blow  from  a 
weapon  in  the  hands  of  a  person  in  a  violent  passion  aroused  bv 
abusive  or  insulting  words  spoken  by  the  deceased  will  not  consti* 
tute  murder  in  the  first  degree ;  but,  notwithstanding  such  passion 
so  aroused,  if  the  killing  was  done  wilfully,  premeditatedly  and  of 
malice  aforethought,  it  will  be  murder  in  the  second  degree. 
State  V,  Nelson,  464. 

NEGLIGENCE. 

1.  Contributory  negligence  :  affirmative  defense.  Contributory 
negligence  is  strictly  an  aflSrmative  defense  and  in  order  to  be 
availed  of  by  defendant  as  a  matter  of  pleading  must  be  specially 
pleaded.     Hudson  v.  The  Wabash  Western  Railway  Company,  13. 

2.     : .    Nor  is  the  foregoing  rule   affected  by  the  fact 

that  the  petition  states  that  plaintiff  was  injured  *'  without  any 
fault  on  his  part,"  and  the  answer  denied  the  averment.     lb, 

8.  Negligence  :  pleading  :  petition.  It  is  not  incumbent  on  a 
plaintiff  suing  for  an  injury  caused  by  defendant's  negligence  to 
allege  that  the  injury  was  done  **  without  any  fault  on  plaintiff's 
part."    lb, 

4.  Practice  :  contributory  negligence  :  estoppel.  Where  the 
defendants'  attorney  at  the  trial  disclaims  a  plea  of  contributory 
negligence  to  be  in  the  case,  he  will  not  afterwards  be  heard  to 
claim  the  contrary.    lb. 

5.  Contributory  negligence:  when  shown  by  plaintiff's  evi- 
dence. While  contributory  negligence  must  be  pleaded  as  a 
special  defense  to  authorize  defendant  to  introduce  evidence  in 
support  of  it,  still  if  plaintiff's  own  evidence  discloses  such  con- 
tributory negligence  on  his  part  as  to  defeat  his  right  of  action, 
defendant  may  take  advantage  of  it  regardless  of  the  fact  that  it 
has  not  been  specially  pleaded.    lb, 

6.     .    Where  plaintiff 's  own  evidence  shows  such  contributory 

negligence,  it  is  the  duty  of  the  trial  court  to  declare  the  result  to 
the  jury  as  a  matter  of  law.    lb. 

7.      — :  climbing  over  stationary  cars.    The  act  of  climbing 

over  stationaiy  cars  without  looking  to  see  whether  or  not  they 
are  attached  to  an  engine  is  such  negligence  as  to  preclude  recov- 
ery for  injuries  received  in  the  attempt,  and  this  is  true  although 
the  cars  were  obstructing  the  street  crossing  beyond  the  time 
allowed  by  the  city  ordinance.  2b, 
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8.     :  :  PROXIMATB  CAUSE.    The  neglect  to  observe  the 

ordinance  cannot  be  regarded  as  the  proximate  cause  of  the  injury 
which  of  itself  precludes  a  recovery.    /  b. 

9.  Railroads  operatino  over  street  crossings  :  duty  as  to  look- 
ing OUT  FOR  persons  :  NEGLIGENCE.  The  law  requires  of  persons 
operating  railroads  over  i)ublic  crossings  in  cities  frequented  by 
people  affirmative  and  active  watchfulness  and  charges  them  with 
the  duty  of  keeping  a  proper  lookout  for  persons  using  the  high- 
way.   Hilz  V.  The  Missouri  Pacific  Railway  Company ^  86. 

10.   : : .  Where  the  failure  of  servant^  in  charge  of 

the  engine. to  discover  the  peril  of  the  deceased  and  to  avoid  the 
injury  is  due  to  their  negligent  omission  to  keep  a  proper  lookout 
along  the  track  in  the  direction  in  which  the  engine  was  moving, 
the  company  will  be  liable.    lb, 

11.  Negligence:  concurrent  negugent  acts.    Where  an  injury  is 

S reduced  by  the  concurrent  negligent  acts  of  both  plaintiff  and 
efendant,  the  former,  as  a  rule,  cannot  recover  therefor.     Kellny 
V,  The  Missouri  Pacific  Railway  Company ^  67. 

12.  : i   right   op   recovery.     Where,    however,    the 

defendant,  before  the  injury,  discovered,  or  by  the  exercise  of  ordi- 
nary care  might  have  discovered,  plaintiff's  perilous  position, 
caused  by  their  concurring  negligence,  and  neglected  to  use  the 
means  at  his  command  to  prevent  the  injury,  the  defense  of  con- 
tributory negligence  is  not  available.    lo, 

18. : : .    The  recovery  in  the  foregoing  cdse  does 

not  rest,  however,  on  the  eround  that  the  defendant  has  been  guilty 
of  a  second  and  independent  act  of  negligence  which  is  the  sole 
cause  of  the  injury  and  which  must  be  charged  as  a  separate  and 
independent  cause  of  action,  but  on  the  ground  that  defendant  is 
estopped  by  his  recklessness  and  wantonness  to  say  that  plaintiff 
was  guilty  of  contributory  negligence.    lb, 

14.   :    railroad:   public  street:    traveler   on   track.    A 

traveler  turning  his  vehicle  upon  a  railroad  track  upon  a  public 
street  of  a  city,  on  which  he  has  a  right  to  travel,  is  not  guilty  of 
contributory  negligence  so  as  to  prevent  his  recovery  for  injuries 
received  from  a  tram  colliding  with  hita  in  the  rear,  because  he 
did  not  look  back  for  such  train,  unless,  by  so  looking,  he  would 
have  discovered  that  it  was  so  near  that  taking  into  consideration 
the  rate  of  speed  at  which  he  had  a  right  to  believe  it  to  be  mov- 
ing and  the  other  surrounding  circumstances  it  was  imprudent  for 
a  reasonably  prudent  man  to  go  upon  the  track.    lb, 

15. :  .; :  presumption.    Such  traveler  has  the  right 

to  presume  that  railroads  will  observe  municipal  ordinances  regu- 
lating the  speed  of  their  trains,  and  also  to  rely  on  the  fact  that 
it  is  as  much  the  duty  of  its  employes  to  look  out  for  him  on  the 
track  as  it  was  for  him  to  look  out  for  the  train.    /  b, 

16.  :  speed  op  train:  ordinance.  The  violation  of  a  munic- 
ipal ordinance  regulating  the  speed  of  trains  is  negligence  per 
se,    lb, 

17.  :  railroads:  municipal  ordinances.  Municipal  ordi- 
nances prescribing  certain  precautions  to  be  observed  by  railroads 
in  using  its  street  crossings  do  not  absolve  them  from  the  exercise 
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of  ordinary  care  in  other  particulars  not  mentioned  in  the  ordi- 
nances but  required  by  the  general  law  of  the  land  to  avoid  injury 
to  those  using  public  crossings  where  the  company's  tracks  are 
laid,  Wilkins  v.  The  St.  LouiSf  Iron  Mountain  and  Southern 
Railway  Company y  98. 

18.  :  :  :  watchman.    It  is  a  part  of  the  duty  of  a 

watchman  at  a  public  crossing  to  exercise  ordinary  care  in  warn- 
ing persons  on  or  near  the  crossing  of  any  approach  of  danger 
from  passing  trains,  and  this  is  so  although  the  ordinance  pre- 
scribing the  watchman  only  requires  the  presence  of  one  at  the 
crossing,  ''who  shall  display  at  the  cars  in  the  daytime  a  red  flag 
and  at  night  a  red  light.  ^'    16. 

19. .    Negligence  is  the  want  of  that  degree  of  care  which 

an  ordinarily  prudent  person  would  exercise  under  like  circum- 
stances.   J  6. 

20.  Railroad,  operation  op:  contributory  negugence.  The 
deceased,  who  was  in  charge  of  a  team  in  the  city  of  St.  Louis, 
left  it  at  some  distance  from  a  street  crossing  and  went  over  the 
latter  in  search  of  a  bolt  that  had  dropped  from  his  wagon,  and 
while  beyong  the  crossing  defendant's  train  backed  from  tlie  north 
upon  and  covered  the  crossing  leaving  an  opening  about  two  feet 
in  width,  through  which  deceased  on  his  return  attempted  to  pass, 
but  was  caught  and  killed  by  a  backward  movement  of  the  train. 
There  was  evidence  that  no  bell  was  run^  and  no  whistle  sounded 
before  the  movement  of  the  train,  which  caused  the  accident. 
Held^  firsts  that  the  deceased  might  rightly  assume  that  some  such 
signal  would  be  given  before  the  movement  was  made,  and, 
second,  that  it  could  not  be  said,  as  a  matter  of  law,  that  deceased 
was  guilty  of  *  contributory  negligence  in  passing  through  the  open- 
ing.   Ih, 

21.  Contributory  negligence,  when  a  matter  of  law.  Contribu- 
tory negligence  will  be  so  declared  as  a  matter  of  law  only  where 
no  other  inference  can  fairly  and  reasonably  be  drawn  from  the 
facts  in  evidence.    Ih. 

22.  Negligence  :  practice  :  burden  op  proof.  In  actions  for  negli- 
gence, the  burden  of  proving  negligence  of  defendant,  as  alleged 
m  the  petition,  is  upon  the  plaintiff  and  the  burden  of  proving  neg- 
ligence as  alleged  in  the  answer  is  upon  the  defendant.  The  jury 
must  be  left  to  determine  the  question  from  all  the  evidence,  no 
matter  by  whom  offered.  Murray  v.  The  Missouri  Pacific  Rail- 
way  Company,  236. 

23.   :  :  damages.    In  an  action  for  damages  for  personal 

injuries  compensation  may  be  allowed  for  expenses  incurred  for 
nursing,  where  there  is  evidence  that  plaintiff  was  in  bed  for  five 
months  and  was  nursed  by  ladies  about  the  house  who  were  con- 
stant in  their  attendance.  The  jurors  may  measure  the  value  of 
such  services  by  their  own  knowledge  and  experience,  and  detailed 
proof  of  their  value  is  not  required.    Ih. 

24.  : .     One  exercising  ordinary  care  in  crossing  a  street, 

who  is  injured  by  a  train  of  cars  because  of  the  failure  of  the  rail- 
road company  to  ring  the  bell,  or  have  a  man  stationed  on  the  car 
furthest  from  the  engine  to  give  danger  signals,  or  to  keep  a 
watchman  at  the  street  crossing,  as  required  by  ordinance,  is 
entitled  to  recover  ;  and  it  makes  no  difference  whether  the  injury 
was  caused  by  two  or  more  of  such  negligent  acts  or  by  one.    Ih. 
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25.   : .    Plaintiff  cannot  recover  in  an  action  for  nejfli- 

Kence  where  his  own  negligence  contributed  with  that  of  the 
defendant  to  prodaoe  the  injury.    lb, 

26.   : .    Where  the  witnesses  are  of  equal  credit,  positive 

evidence  that  a  signal  was  given  is,  as  a  general  rule,  of  more 
weight  than  that  of  witnesses  who  say  they  did  not  hear  it.  But 
much  depends  upon  the  position,  attention  and  credibility  of  the 
witnesses  and  the  ultimate  question  whether  the  signal  was  given 
or  not  is  one  of  fact  for  the  jury.    lb, 

27. :  VIOLATION  OP  ORDINANCE.  The  failure  of  a  railroad  com- 
pany to  keep  a  flagman  at  a  street  crossing  to  give  danger  signals, 
as  required  by  ordinance,  is  negligence  jper  se.    lb, 

28.  Carriers  op  passengers,  duty  op:  railroads.  A  carrier  of 
passengers  by  railroad  is  bound  to  use  the  utmost  practicable 
care,  not  only  to  safely  transport  its  passengers,  but  to  protect 
them  in  transit  from  violence  and  insults  from  those  on  the  train, 
including  fellow  passengers.  A  failure  to  do  so  will  render  the 
carrier  liable  for  any  damage  naturally  and  directly  resulting 
therefrom.  Spohn  v.  The  Missouri  Pacific  Railway  Company ^ 
417. 

29.  Neglioence  :  city  :  repair  op  streets.  A  city  charged  with  the 
duty  of  keeping  its  highways  in  repair,  and  having  means  pro- 
vided by  taxation  to  discharge  it,  will  be  liable  for  negligence  In 
its  performance,  if  injury  results.  Mans  v.  City  of  Springfield, 
618. 

80.  : :  PROOP  op  street.    Actual  possession  by  the  city 

and  user  by  the  public  are  sufficient  to  show  that  the  place  is  a 
street  without  proof  of  formal  dedication.    lb, 

81. : .    A  city  is  bound  to  keep  its  streets  in  condition  of 

reasonable  safety  by  night  as  well  as  by  day.    lb, 

82. : :  notice  op  defect  in  street.    Notice  on  the  part 

of  the  city  of  a  defect  in  a  street  may  be  inferred  from  long  con- 
tinuance thereof.    lb. 

Failure  to  repair  such  defect  after  notice  and 


reasonable  opportunity  to  do  so  is  evidence  of  negligence.    lb, 

84.   : .    Knowledge  of  such  defect  by  a  pedestrian  injured 

thereby  is  not  necessarily  a  bar  to  recovery,  where  the  defect  is 
not  of  such  nature  as 'to  render  the  use  of  the  street  necessarily 
dangerous  to  a  person  ordinarily  careful.    lb, 

85. : :  contributory  negligence.    It  cannot  in  such 

action  properlv  be  declared  as  a  matter  of  law  that  plaintiff  failed 
to  exercise  orainary  care  unless  the  facts  in  evidence  exclude  any 
other  fair  and  reasonable  inference  on  the  subject.    lb, 

86. : .    The  issue  of  contributory  negligence  on  the  facts 

was  for  the  jury.    lb, 

87.  :  pleading  supficiency  op  statement,    a  statement  was 

filed  before  a  justice  of  the  peace  in  the  form  of  an  account,  as 
follows :  **  St.  Louis  and  San  Francisco  Railway  Company  to 
Theo.  J.  Witting,  Dr.  To  damages  in  negligently  breaking  soda 
apparatus  shipped  May  2,  1884,  from  Oswego.  Kansas,  to  St.  Louis, 
Missouri,  two  hundred  dollars."    Held  that  the  statement  was 
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sufficient,  as  it  not  only  informed  the  defendant  of  the  nature  of 
plaintiff 's  claim,  but  a  judgment  on  it  would  bar  another  action. 
Witting  v.  The  St,  Louis  and  San  Francisco  EaUtoay  Company ^ 
631. 

88.  Common  cakrieb  :  negligence  :  exemption  prom.  While  a  com- 
mon carrier  may  by  special  contract  limit  his  common-law  liabil- 
ity as  insurer  of  goods  carried  by  him.  he  cannot  limit  his  liability 
so  as  to  exempt  himself  from  loss  or  damage  occasioned  by  his  own 
or  his  servant's  negligence.    lb. 


89.  :  BILL  op  lading  :  exemption  prom  negligence  :  burden 

op  proof.  Where  the  bill  of  lading  exempts  the  carrier  from 
liability  for  breakage  of  the  goods  carried,  it  is  the  duty  of  the 
carrier,  in  an  action  for  damage  for  such  breakage,  to  bring  him- 
self in  the  first  instance  within  the  exemption  ;  the  burden  of 
proof  is  then  upon  plaintiff  to  prove  the  carrier's  negligence.    lb. 

40.  Neouqence:  burden  op  proof.  The  burden  of  establishing 
negUgeuce  is  on  the  party  who  founds  his  cause  of  action  thereon. 
lb. 

41.  :  questions  for  jury.    The  evidence  in  this  case  deemed 

sufficient  to  authorize  the  submission  to  the  jury  of  the  question 
of  the  carrier's  negligence.    lb, 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes,  2,  8,  4. 
NEW  TRIAL. 

1.  Practice,  criminal  :  'motion  for  new  trial.  A  motion  for  new 
trial,  based  upon  the  ^ound  of  newly-discovered  evidence,  should 
be  denied  where  it  is  not  supported  by  affidavit  and  does  not 
disclose  due  diligence  on  the^  part  of  the  defendant  in  procuring 
the  testimony.    State  v,  Miisiek,  260. 

2.     : .    Facts  stated  in  the  motion  for  new  trial  are  not 

proved  by  the  motion  itself.  They  must  be  preserved  in  the  record 
or  proved  by  affidavit,  or  otherwise.    lb, 

8.  : :  supplemental  motion  for  new  trial.  A  defend- 
ant is  not  prejudiced  by  the  refusal  of  the  court  to  allow  him  to  file 
a  supplemental  motion  for  new  trial  where  no  error  had  been  com- 
mitted by  the  court  in  its  previous  rulings.    lb. 

4  New  trial  :  surprise.  A  new  trial  should  not  be  granted  on  the 
ground  of  surprise  where  the  surprise  Ivas  occasioned  by  the  fact 
that  the  evidence  of  the  adverse  party  was  different  from  what  it 
was  expected  to  be.    Shotwell  v.  mcElhinney,  677. 

6.  :  newly-discovered  evidence.  The  discovery  of  new  evi- 
dence is  no  ground  for  a  new  trial,  where  such  evidence  merely 
tends  to  impeach  a  witness  who  testified  in  the  case,  and  is  to  be 
given  by  one  who  was  a  witness  at  the  trial.    lb, 

NUISANCE. 

See  Bridges,  8,  7. 

OFFICES  AND  OFFICERS. 

1 .  County  court  :  settlements  with  county  treasurer.  A  county 
court  in  making  stated  settlements  with  the  county  treasurer 
under  Revised  Statutes,  1879,  section  6878,  does  not  act  in  a 
judicial  capacity.    Cole  County  v,  Dallmeyer,  57. 
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DELINQUENT  OFFICERS.:  SUMMARY  PROCEEDINGS  UNDER  R.  8. 


1879,  SECS.  5380,  6383 :  deceased  officer.  The  summary  proceed- 
ings authorized  by  Revised  Statutes,  1879,  sections  6380,  5383, 
against  delinquent  officers,  while  iudicial  in  their  character,  do 
not  authorize  a  judgment  against  the  personal  representative  of  a 
deceased  officer.    16. 


8.      :   :   JURISDICTION    OF    PROBATE    AND    CIRCUIT    COURTS. 

Said  summary  proceedings  do  not  divest  the  probate  or  circuit 
courts  of  any  of  their  general  jurisdiction.    Ih, 

4.     :— : : .    The  demand  of  the  county  against  the 

delinquent  officer  may  be  established  by  the  iud^ment  of  the  cir- 
cuit court,  or  if  he  be  dead  then  by  that  of  the  circuit  or  probate 
court.    16. 

6.  Probate  court:  jurisdiction:  deceased  county  treasurer. 
The  probate  court  has  jurisdiction  of  a  demand  due  a  county  from 
its  deceased  treasurer  on  its  county  interest  fund.    J&. 

6.     :  :  :  treasurer's  bond.    The  county  is  not 

restricted  to  a  suit  on  the  deceased  treasurer's  official  bond ;  but 
may  pjroceed  in  assumpsit.    lb, 

7.     :  SUIT  BY  COUNTY  IN  ITS  OWN  NAME.    The  county  may,  in  the 

latter  case,  maintain  the  suit  m  its  own  name.     lb, 

8.  County  clerk,  fees  of:  assessment  usts.  A  county  clerk  is 
not  entitled  to  fees  under  Revised  Statutes,  1879,  section  6600,  for 
filing  the  assessment  lists  of  taxable  property.  Hubbard  v.  Texas 
County,  210. 

9.     : .    Nor  are  such  fees  allowed  by  the  provisions  of  the 

general  revenue  law  of  1879.     (R.  S.  1879,  sec.  6862.)    lb, 

10.  County  collector  :  officer  :  embezzlement  of  public  moneys. 
The  evidence  in  this  case  examined  and  Tield  to  support  a  convic- 
tion, under  Revised  Statutes,  1879,  section  1326,  of  embezzlement 
of  public  moneygf  by  defendant  as  county  collector.  State  v, 
Findley,  217. 

11.  : : :  evidence.  It  was  not  necessary  to  pro- 
duce defendant's  commission  to  show  that  he  was  an  officer ;  the 
fact  that  he  received  the  tax  books  as  collector  and  proceeded  to 
perform  the  duties  of  the  office  was  sufficient  eviaence  of  his 
official  character.    lb. 

18. : : : .    Nor  was  it  a  valid  defense  to  the 

indictment  that  defendant  failed  to  take  the  oath  of  office  or  to 
give  bond  for  the  performance  of  his  duties.    1  b, 

18.  :  EMBEZZLEMENT  BY :  TIME  OF  INTENT.    It  is  immaterial  on  the 

trial  of  an  indictment  of  an  officer,  under  Revised  Statutes,  1879, 
section  1326,  foi*  embezzlement  of  public  money,  whether  the 
defendant  formed  an  intent  to  convert  the  money  to  his  own  use 
at  or  after  the  time  he  collected  it.    lb. 

14.  : :  TAX  BOOKS.    Where  the  defendant  in  such  case 

received  and  accepted  the  tax  books,  he  is  liable,  although  the  tax 
books  were  not  properly  certified.    lb, 

16.  County  courts:  ministerial  acts:  official  bonds.  County 
courts  in  approving  official  bonds  act  in  a  ministerial  capacity. 
State  V,  McQonigle,  363. 
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16.   : :  PAROL  EVIDENCE.     Parol  evidence  is  competent 

to  show  that  the  court  when  so  acting  had  knowledge  that  the 
name  of  one  of  the  sureties  on  a  collector's  bond  had  been  erased, 
and  that,  too,  without  the  knowledge  or  consent  of  the  other 
sureties.    lb, 

17.  :  collector's  bond  :  erasure  of  name  op  surety.    Where 

a  county  court  accepts  a  collector's  bond  with  knowledge  of  the 
fact  that  the  name  of  one  of  the  sureties  had  been  erased  without 
the  knowledge  or  consent  of  other  sureties  thereon,  such  bond 
will  not  bind  the  latter.  (^  State  v.  Potter,  63  Mo.  212,  distin- 
guished,)   lb. 

18.  : : .    Such  bond  is  void  even  as  against  a  surety 

who,  without  knowledge  thereof,  signs  it  after  the  erasure,    lb, 

19. : : :  estoppel.    Nor  are  such  sureties  estopped 

to  deny  the  binding  effect  of  such  bond  by  reason  of  their  knowl- 
edge that  the  collector  after  its  approval  entered  upon  and  per- 
formed the  duties  of  the  office,  it  not  appearing  that  they  knew  of 
the  erasure.    Jb, 

20.  Official  bonds  :  spouation.  Spoliation  of  an  instrument  is  the 
act  of  a  stranger  without  the  participation  of  the  parties  interested. 
lb, 

21.   : .    County  officials  having  the  custody  of  bonds  are 

strangers  within  the  meaning  of  the  rule,  so  that  where  such 
officiaas  deface  such  bonds  theu"  acts  are  spoliations.    lb, 

22.   : .    Where,   however,  the  bond  is  changed  by  the 

officials  before  it  is  delivered  or  accepted  it  is  not  a  case  of  spolia- 
tion.   Jb. 

23.  Collector's  bond:  surety:  erasure  of  name.  The  erasure 
from  a  county  collector's  bond  of  the  signature  of  a  solvent  surety 
(  who  was  one  of  the  judges  of  the  county  court,  the  bond  being 
refused  approval  for  that  reason  )  made  either  by  the  clerk  of  the 
court  or  by  the  collector  in  the  presence  of  some  of  the  judges 
releases  other  sureties  who  signed  after  the  one  whose  name  is 
erased  and  did  not  consent  to  the  alteration,  and  this  is  the  case 
although  the  bond  was  approved  with  a  new  signature  opposite 
the  same  seal  and  in  the  same  place.  The  State  ex  rel.  HoweU 
County  V.  Findley,  868. 

24. : : .    The  sureties  who  signed  after  the  erasure 

and  did  not  consent  thereto  were  wholly  discharged  and  not  to  the 
extent  only  to  which  they  could  otherwise  have  compelled  contri- 
bution,   lb. 

2o.  Official  bonds:  statutes  forbidding  names  of  jxtdgbs  as 
SURETIES.  Statutes  forbidding  county  courts  from  accepting  an 
official  bond  with  the  name  of  a  judge  of  the  court  as  a  surety 
thereon  are  regarded  as  directory  merely,  and  as  not  designed  to 
avoid  the  bond  where  the  statute  has  been  disregarded.    lb. 

26.  Surety  :  alteration  op  contract  :  estoppel.  To  raise  an  estop- 
pel against  a  surety  discharged  by  an  alteration  of  the  bond  the 
burden  is  on  the  obligee  to  prove  that  the  former  waived  or  ratified 
the  alteration.     lb. 

27.  Offices  and  officers  :  presumption.  The  presumption  always 
prevails,  in  the  absence  of  evidence  to  the  contrary,  that  public 
officers  rightly  perform  their  duties.     Owen  v.  Baker,  407. 
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28.  Constitution  :  title  to  office  :  jurisdiction  of  supreme  court. 
A  case  involving  the  right  to  the  office  of  clerk  of  a  circuit  court 
comes  within  the  meaning  of  the  clause  of  the  constitution  (  art. 
6.  sec.  12)  conferring  appellate  jurisdiction  on  the  supreme  court 
in  cases  involving  ''the  title  to  any  office  under  this  state."  The 
State  ex  rel,  Blakemore  v.  Rombauer,  499. 

29.  PUBUC  officer:  presumption.  An  officer  will,  until  the  con- 
trary is  shown,  be  presumed  to  perform  his  duty.  Bailey  v, 
Winn,  649. 

OFFICIAL  BONDS. 

1.  County  courts:  ministerial  acts:  official  bonds.  County 
courts  in  approving  official  bonds  act  in  a  ministerial  capacity. 
State  V,  McuonigUy  863. 

2.     :  :  PAROL  EVIDENCE.     Parol  evidence  is  competent  to 

show  that  the  court  when  so  acting  had  knowledge  that  the  name 
of  one  of  the  sureties  on  a  collector's  bond  bad  been  erased,  and 
that  to,  without  the  knowledge  or  consent  of  the  other  sureties.  Ih, 

5.   :  COLLECTOR'S  BOND  :  ERASURE  OF  NAME  OF  SURETY.   Where 

a  county  court  accepts  a  collector's  bond  with  knowledge  of  the 
fact  that  the  name  of  one  of  the  sureties  had  been  erased  without 
the  knowledge  or  consent  of  other  sureties  thereon,  such  bond  will 
not  bind  the  latter.    Ih. 

4u     : : .    Such  bond  is  void  even  as  against  a  surety 

who,  without  knowledge  thereof,  signs  it  after,  the  erasure.    Ih, 

5.     : : :  estoppel.    Nor  are  such  sureties  estopped 

to  deny  the  binding  effect  of  such  bond  by  reason  of  their  knowl- 
edge that  the  collector  after  its  approval  entered  upon  and  per- 
formed the  duties  of  the  office,  it  not  appearing  that  they  knew  of 
the  erasure.    Ih, 

6.  Official  bonds  :  spoliation.  Spoliation  of  an  instrument  is  the 
act  of  a  stranger  without  the  participation  of  the  parties  interested. 
Ih, 

7.     : .    County  officials  having  the  custody  of  bonds  are 

strangers  within  the  meaning  of  the  rule,  so  that  where  such 
officials  deface  such  bonds  their  acts  are  spoliations.    Ih, 

8. : .    Where,   however,   the  bond  is  changed  by  the 

officials  before  it  is  delivered  or  accepted  it  is  not  a  case  of  spolia- 
tion.   Ih, 

9.  Collector's  bond  :  surety  :  erasure  of  name.  The  erasure 
from  a  county  collector's  bond  of  the  signature  of  a  solvent  surety 
( who  was  one  of  the  judges  of  the  county  court,  the  bond  being 
refused  approval  for  that  reason )  made  either  by  the  clerk  of  the 
court  or  by  the  collector  in  the  presence  of  some  of  the  judges 
releases  other,  sureties  who  signed  after  the  one  whose  name  is 
erased  and  did  not  consent  to  the  alteration,  and  this  is  the  case 
although  the  bond  was  approved  with  a  new  signature  opposite 
the  same  seal  and  in  the  same  place.  The  State  ex  rel.  Hotoell 
County  V.  Findley,  868. 

10.  : : .    The  sureties  who  signed  after  the  erasure 

and  did  not  consent  thereto  were  wholly  discnarged  and  not  to  the 
extent  only  to  which  they  could  otherwise  have  compelled  contri- 
bution.   Ih, 
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11.  Official  bonds:  statutes  forbidding  names  of  judges  as 
SURETIES,  statutes  forbiddiog  county  courts  from  accepting  an 
official  bond  with  the  name  of  a  judge  of  the  court  as  a  surety 
thereon  are  regarded  as  directory  merely,  and  as  not  designed  to 
avoid  the  bond  where  the  statute  has  been  disregarded.    1  b, 

12.  Surety  :  alteration  op  contract  :  estoppel.  To  raise  an  estop- 
pel against  a  surety  discharged  by  an  alteration  of  the  bond  the 
burden  is  on  the  obligee  to  prove  that  the  former  waived  or  ratified 
the  alteration.    lb. 

OWNERSHIP. 

See  Criminal  Law»  63,  64. 

PART  PERFORMANCE. 

See  Married  Women,  14. 

PARTY  WALLS. 

1.  CoNTRACrr:  party  wall:  injunction.  Injunction  wiil  lie  to 
restain  one  who  builds  a  party  wall  from  placing  therein  windows 
and  other  openings,  where  such  wall  was  buut  under  an  agree- 
ment with  the  adjoining  proprietor  that  either  party  might  build 
a  wall  between  their  premises,  one-half  of  which  should  rest  on 
each  lot,  and  that  the  other  should  have  the  right  of  joining  to  the 
wall  upon  paying  one-half  the  value  of  so  much  thereof  as  he 
should  attach  to.    Harber  v.  Evans,  661. 

2.     : — : .    The  remedy  by  injunction  may  be  invoked 

in  such  case  regardless  of  whether  plaintiff  intends  to  use  the  wall 
or  not.    lb, 

PLEADING, 

1 .  Neougencb  :  pleading  :  petition.  It  is  not  incumbent  on  a 
plaintiff  suing  for  an  injury  caused  by  defendant's  negligence  to 
allege  that  the  injury  was  done  "without  any  fault  on  plaintiff's 
part."    Hudson  v.  Wabash  Western  BaUivay  Company,  13. 

2.  Pleading  :  answer  :  new  hatter.  Whenever  a  defendant  intends 
to  rest  his  defense  upon  any  fact  which  is  not  included  in  the 
allegations  necessary  to  the  support  of  the  plaintiff 's  case,  he  must 
set  it  out  in  ordinary  and  concise  lan;2:uago  or  he  will  be  precluded 
from  giving  evidence  of  it  on  the  trial.  (  Northrup  v.  Ins.  Co.,  47 
Mo.  444.  affirmed.)    lb. 

8.  Railroad  :  deunquent  taxes  :  petition.  A  petition  in  an  action 
against  a  railroad  for  delinquent  taxes,  under  Revised  Statutes, 
1879,  section  6889,  et  seq.,  need  not  describe  the  property  otherwise 
than  as  so  many  miles  of  a  given  value,  with  a  proper  proportion 
of  the  value  of  the  rolling  stock  added.  State  ex  rel.  Trammel  v. 
The  Hannibal  &  St.  Joseph  Railroad  Company,  136. 

4.  — ■• — : : :  township  aid  act.    ^ior  is  it  necessary 

when  suing  for  railroad  taxes,  levied  under  the  township  railroad 
aid  act  of  March  23,  1868  (Acts,  p.  92),  to  state  the  number  of 
miles  of  road  in  the  township,  the  petition  stating  the  amount  of 
railroad  tax  levied  in  the  township  on  defendant's  property.    Ih. 

5.  Sureties  :  bank  teller's  bond  :  pleading.  In  an  action  by  a 
bank  on  a  bond  conditioned  that  the  principal  should  faithfully 
account  to  the  bank  for  all  moneys  that  should  come  into  his 
hands  as  receiving  teller,  the  sureties  by  their  answer  set  up  as  a 
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defense  that  the  principal  was  permitted  to  perforin  the  duties  of 
other  officers  of  the  bank,  and  to  discharge  the  duties  of  his  office 
in  an  irregular  way,  and  to  engage  in  business  outside  of  the  bank, 
contrary  to  its  by-laws.  Held  that  these  allegations  failing  to 
show  that  anything  was  done  or  left  undone  by  the  bank  or  its 
officers  which  impaired  the  power  of  the  teller  to  honestly  account 
to  the  bank  for  money  and  effects  received  by  him  as  receiving 
teller  were  properly  stricken  out.  Third  National  Bank  v,  Otoen, 
55:. 

6.  : : .  The  answer  averred  that  when  the  sure- 
ties executed  the  bond  the  principal  was  in  the  bank's  service  as 
receiving  teller,  and  that  the  bauK  held  him  out  to  the  sureties  as 
a  faithful  officer  when,  in  fact,  he  was  then  in  default  to  the  bank, 
which  fact  was  known  to  the  bank,  but  was  fraudulently  con- 
cealed from  the  sureties  in  order  to  induce  them  to  execute  the 
bond  ;  held  that  these  allegations  constituted  a  good  defense,  and 
were  improperly  stricken  out  on  plaintiff's  motion,  and  this, 
although  the  evidential  facts  set  up  in  the  answer  were  insufficient 
to  show  that  the  bank  knew  of  such  embezzlement.    lb. 

7.     : :   .    It  was  not  necessary  that  such  plea  set 

out  the  means  by  which  plaintiff  acquired  knowledge  of  the 
receiving  teller's  dishonesty.    lb. 

6.  Pleading  fraud.  It  is  not  sufficient  in  a  pleading  to  charge 
fraud  generally  ;  the  facts  constituting  it  must  be  stated.  Hoeater 
V.  Sammelmann^  619. 

9.  Justices'  courts:  pleading:  sufficiency  of  statement.  A 
statement  was  filed  before  a  justice  of  the  peace  in  the  form  of  an 
account,  as  follows  :  **  St.  Louis  and  San  Francisco  Railway  Com- 
pany to  Theo.  J.  Witting,  Dr.  To  damages  in  negligently  breaking 
soda  apparatus  shipped  May  2,  1884,  from  Oswego,  Kansas,  to  St. 
Louis,  Missouri,  two  hundred  dollars."  Held  that  the  statement 
was  sufficient,  as  it  not  only  informed  the  defendant  of  the  nature 
of  plaintiff 's  claim,  but  a  judgment  on  it  would  bar  another 
action.  Witting  v.  St,  Louis  dt  San  Francisco  Railway  Company. 
681. 

PLEADING,  CRIMINAL. 

1.  Felonious  shooting  :  indictment.  An  indictment  under  Revised 
Statutes,  1879,  section  1262,  for  shooting  at  a  person  with  intent  to 
kill,  examined  and  approved.    State  v.  Elvins,  243. 

2.  Pleading,  criminal  :  attempt  to  rape  :  indictment.  An  indict- 
ment alleging  that  defendant,  bv  verbal  solicitations,  tried  to 
obtain  the  consent  of  a  female  child,  under  the  age  of  twelve  years, 
to  have  sexual  intercourse  with  him,  but  that  he  failed  in  his  pur- 
pose, fails  to  charge  an  attempt  to  rape  under  the  statute.  To  con- 
stitute the  crime  there  must  be  an  actual  attempt.  ( R.  S.  1879, 
sees.  1253,  1645.)    State  v.  Harney,  470. 

8.  PRAcncE,  criminal  :  burglary  :  indictment  :  ownership  :  vari- 
ance. An  indictment  for  bur^larv  should  allege  the  ownership  of 
the  burglarized  building  to  be  m  the  husband  and  not  in  the  wife, 
where  the  building  is  rented  and  the  wife  lives  therein  with  the 
husband.  A  variance  between  the  statements  in  the  indictment 
and  the  evidence  in  this  respect  would  be  fatal  at  common  law, 
but  under  the  statute  it  will  not  be  ground  of  reversal  where  the 
trial  court  has  failed  to  find  that  it  was  material  to  the  merits  of 
the  case  and  prejudicial  to  the  defense.  (R.  S.  1889,  sec.  4114.) 
State  V.  William  Nelson,  477. 

YOL.   101—47 
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POLICE  POWER. 

See  Municipal  Corporations,  1,  2,  3. 

POSSESSION. 

See  Larceny,  8,  6,  6,  7,  8. 

PRACTICE,  CIVIL. 

1.  Nbougbnoe:  pleadxng:  petition.  It  is  not  incumbent  on  a 
plaintiff  suing  for  an  injury  caused  by  defendant's  negligence  to 
allege  that  the  injury  was  done  *'  without  any  fault  on  plaintiff 's 
part.    Hudson  v.  Wabash  Western  BaUioay  Company,  13. 

Ifi .  Pleading  :  answer  :  new  matter.  Whenever  a  defendant  intends 
to  rest  his  defense  upon  any  fact  which  is  not  included  in  the 
allegations  necessary  to  the  support  of  the  plaintiff 's  case,  he  must 
set  it  out  in  ordinary  and  concise  language  or  he  will  be  precluded 
from  giving  evidence  of  it  on  the  triaL  (Northrup  v.  Ins,  Co,,  47 
Mo.  44,  affirmed.)    lb. 

•8.  Practice:  ooNTifiBuroRY  negligence:  estoppel.  Where  the 
defendants*  attorney  at  the  trial  disclaims  a  plea  of  contributory 
negligence  to  be  in  the  case,  he  will  not  afterwards  be  heard  to 
claim  the  contrary.    lb, 

averjients  op  petition  :  WAIVER :  NEGUGENCE.    Where, 


on  a  trial  of  an  action  for  the  death  of  a  person  resulting  from 
the  negligence  act  of  a  railroad,  both  parties  on  the  introduction  of 
the  evidence  and  by  their  instructions  treat  an  issue  as  properly 
before  the  jury,  the  objection  that  such  issue  was  not  within  the 
averments  of  the  petition  is  waived.  Hilz  v.  The  Missouri  Pacific 
Railway  Company,  36. 

:  DEMURRER  TO  BYIDBNCB.    The  defendant  waives  objection 

to  the  court's  overruling  an  instruction  in  the  nature  of  a  demurrer 
to  plaintiff's  evidence  by  afterwards  introducing  evidence  in  its 
own  behalf.    lb. 

The  entire  evidence  will  be  reviewed  on  a  similar 


instruction  asked  at  the  close  of  defendant's  evidence.    lb. 


7.     :   jurisdiction:  treasurer's  bond.    The    county  is    not 

restricted  to  a  suit  on  the  deceased  treasurer's  official  bond  ;  but 
may  proceed  in  assumpsit.    Cole  County  v,  Dallm^yer,  57. 

8.     :  suit  by  county  in  its  own  name.    The  county  may,  in 

the  latter  case,  maintain  the  suit  in  its  own  name.    lb. 

9.  Pleadings  :  probate  court.  Formal  pleadings  are  not  required 
in  the  probate  court  or  in  the  circuit  court  on  appeal  from  the 
probate  court .    lb, 

10.  Practice  :  inconsistent  instruction  :  waiver.  Where  a  defend- 
ant requests  an  instruction  in  a  form  submitting  the  question  of 
negligence  of  the  deceased  as  an  issue  of  law  it  cannot  complain  that 
the  submission  of  such  issue  was  inconsistent  with  plaintiff's 
instruction  in  which  that  question  was  properly  submitted  as  a 
question  of  fact.  Wilkins  v.  The  St.  Louis,  Iron  Mountain  and 
Southern  RaUtvay  Company,  93. 

11.  Contributory  negugence,  when  a  matter  of  law.  Contribu- 
tory negligence  will  be  so  declared  as  a  matter  of  law  only  where 
no  other  inference  can  fairly  and  reasonably  be  drawn  from  the 
facts  in  evidence.    I  b. 
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13.  Documentary  evidbncb:  part  oompbtbnt:  objection.  An 
objection  to  the  whole  section  of  a  city  ordinance  of  which  a  part 
is  clearly  relevant  is  rightly  overruled.    16. 

13.  Practice  :  action  to  contest  validity  of  will.  In  a  proceeding 
in  the  circuit  court  to  contest  the  validity  of  a  will,  or  to  have  a 
will  proved  which  has  been  rejected,  the  only  issue  that  can  be  ten- 
dered or  tried  is  whether  or  not  the  writing  produced  be  the  will 
of  the  testator.    Cox  v.  Cox,  168. 

14  : .    It  is  error  for  the  court  in  such  proceeding  to 

construe  or  interpret  the  will  or  any  of  its  provisions  or  to  distin- 
guish between  valid  and  void  dispositions.    lb, 

15.  :  .    If  the  will  be  properly  executed  and  proved,  it 

must  be  admitted  to  probate,  although  it  contain  no  provision 
capable  of  execution,  or  valid  under  the  law.    Ih. 

16.  : .    The  establishment  of  the  instrument  as  the  will 

of  the  testator  in  no  way  impairs  the  rights  of  anyone  desiring  to 
test  the  legality  of  its  provisions  which  may  be  done  in  an  appro- 
priate proceeding.    Jo. 

17.  Certiorari  :  jurisdichon  :  practice.  Certiorari,  under  consti- 
tutional provisions,  is  strictly  the  common-law  writ  of  that  name, 
and  only  brings  up  the  record  of  the  court  to  which  it  is  issued, 
and  reaches  only  errors  or  defects  appearing  on  the  face  of  such 
record  and  which  are  jurisdictional  in  their  nature.  The  State  ex 
rel.  Teasdale  v.  Smith,  174. 

18.  : :  .    The  writ  of  certiorari  will  not  issue  from 

the  supreme  court  to  the  Kansas  City  court  of  appeals  in  a  case  of 
which  the  latter  court  has^jurisdiction.    lb. 

19.  Wrongful  taking  of  land  for  public  road  :  ejectment  :  prac- 
tice. In  an  action  of  ejectment  against  a  county  to  recover  land 
wrongfully  taken  for  a  public  road,  where  the  answer  sets  up  the 
proceedings  to  open  the  road  and  avers  their  validity  and  alleges 
that  the  road  has  been  used  as  a  public  highway  continuously 
since  that  time  to  the  date  of  the  answer,  such  allegations  consti- 
tute an  admission  of  possession  by  the  county  and  no  proof  will  be 
required  of  such  possession.    MoCarty  v,  Clark  County,  179. 

20.  Homestead:  existing  incumbrances:  practice:  collateral 
attack.  If  existing  incumbrances  are  not  taken  into  account  in 
locating  the  homestead,  the  remedy  of  the  execution  defendant 
is  to  proceed,  by  motion  in  the  same  cause,  to  have  it  done.  If  he 
does  not  thus  directly  attack  the  designation  of  his  homestead,  he 
cannot  afterwards,  in  a  collateral  proceeding,  have  the  action  of 
the  appraisers  reviewed.    Meyer  v,  mckerson,  184. 

21.  PRACnCE  in  civil  cases  :  JURY  TRIAL  :  CHANGE  OF  VENUE :   MOTION 

FOR  NEW  TRIAL.  The  refusal  of  the  trial  court  to  submit  issues  of 
fact  to  a  jury  or  to  grant  a  change  of  venue  will  not  be  reviewed 
in  the  supreme  court  in  the  absence  of  a  motion  for  new  trial. 
Klotz  V.  Perteet,  218. 

22.   :  BILL  OF  exceptions,    a  bill  of  exceptions  must  be  signed 

either  by  the  judge  or  by  the  bystanders.    lo, 

28.  :  REFUSAL  OF  JURY:  EXCEPTION.    The  refusal  of  a  jury  is  a 

matter  of  exception,  and  unless  the  latter  is  saved  the  action  of 
the  court  will  not  be  reviewed,    lb. 
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24.  :  CHANGE  OF  VENUE :  EXCEPTION.    The  action  of  the  court 

in  overruling  an  application  for  a  change  of  venue  is  lilcewise  a 
matter  of  exception.    Jb. 

25.  Negligence  :  practice  :  burden  of  proof.  In  actions  for  negli- 
gence, the  burden  of  proving  negligence  of  defendant,  as  alleged 
in  the  petition,  is  upon  the  plaintiff  anH  the  burden  of  proving 
negligence  as  alleged  in  the  answer  is  upon  the  defendant.  The 
jury  must  be  left  to  determine  the  question  from  all  the  evidence, 
no  matter  by  whom  offered.  Murray  v.  The  Missouri  Pacific  Bail- 
xoay  Company,  236. 

26.  : .    Where  the  witnesses  are  of  equal  credit,  positive 

evidence  that  a  signal  was  given  is,  as  a  general  rule,  of  more 
weight  than  that  of  witnesses  who  say  they  did  not  hear  it.  But 
much  depends  upon  the  position,  attention  and  credibility  of  the 
witnesses  and  the  ultimate  question  whether  the  signal  was  given 

.  or  not  is  one  of  fact  for  the  jury.    lb, 

27.  Evidence  :  LOSTiNSTRUMBNT :  secondary  PROOF.  The  suflBiciency 
of  the  proof  of  the  loss  or  .destruction  of  a  written  instrument,  in 
order  to  submit  secondary  evidence  of  its  contents,  rests  largely  in 
the  discretion  of  the  trial  court    Henry  v.  Diviney,  378. 

28.  Civil  practice:  filing  affidavits  out  of  time.  Permitting 
affidavits  in  support  of  a  motion  to  be  filed  out  of  time  rests  largely 
in  the  discretion  of  the  trial  court,  and  its  action  in  refusing  such 
permission  will  not  be  reviewed  unless  it  is  shown  that  such  discre- 
tion was  abused.    lb, 

29.  Practice  :  exceptions  :  skeleton  bill.  Motions  and  document- 
ary evidence  filed  in  a  cause  or  deposited  with  the  clerk  may  be 
called  for  in  making  up  a  skeleton  bill  of  exceptions.  The  State 
ex  rel.  Barber  v.  Wear,  414. 

80.   : :  oral  evidence.    The  judge  is  not  called  upon  to 

sign  a  bill  of  exceptions  as  a  frue  one  until  the  oral  evidence  in  the 
cause  has  been  written  out  and  made  a  part  of  the  bill,  so  that  he 
may  have  opportunity  to  examine  and  correct  it.    lb, 

81.  : : :  stenographer's  notes.    In  preparing  bills 

of  exceptions  parties  are  not  required  to  resort  to  the  steno- 
grapher's copy  of  the  oral  evidence,  but  they  may  write  it  out 
from  their  notes  or  from  memory,  as  was  formerly  done.    lb, 

82.  Practice:  appeals  from  county  courts.  Appeals  from  judg- 
ments of  county  courts  are  governed  by  the  law  prescribed  for 
appeals  from  judgments  of  justices  of  the  peace.  ( R.  S.  1879,  sec. 
1§10.)    Fisher  v,  Anderson,  459. 

An  appeal  from  a  judgment  of  the  county  court 


which  is  allowed  ten  days  before  the  next  term  of  the  circuit  court 
is  returnable  and  triable  at  such  term  of  the  circuit  court.  (  R.  8. 
1879,  sec.  3054.)  But,  if  the  appeal  be  not  allowed  on  the  same  day 
judgment  was  rendered,  the  respondent  will  be  entitled  to  ten 
days*  notice  of  the  appeal  before  the  beginning  of  the  next  term  of 
the  circuit  court,     (  R.  S.  1879,  sec.  8055.)    16. 

84.  : .  Where  no  notice  of  appeal  is  given,  the  respond- 
ent mav  waive  the  notice  and  have  the  cause  tried  at  the  first 
term  of  the  circuit  court  by  entering  his  appearance  therein  on  or 
before  the  second  day  of  the  term.    ( R.  S.  1879,  sec.  8056.)    lb 
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85. : .    UnlesB  notice  of  appeal  as  required  by  the  statute 

is  given  ten  days  before  the  second  term  of  the  circuit  court,  or 
the  requirement  of  notice  is  waived  by  the  respondent,  the  circuit 
court  is  authorized  upon  the  latter's  motion  to  affirm  the  judgment 
of  the  county  court.     (R.  S.  1879,  sec.  8057.)    lb. 

:  APPEARANCE  BY  ATTORNEY.    The  appearance  of  a  party  by 


attorney  must  appear  in  some  way  upon  the  record.  The  bar 
docket  provided  by  the  clerk  for  the  convenience  of  the  attorneys 
is  not  a  record  of  any  proceeding  had  in  the  cause  in  court.    J 6. 

87. : .    The  mere  entry  by  an  attorney  of  his  name  as 

such  on  the  docket  only  tends  to  show  that  he  is  employed  in  the 
case.  It  does  not  tend  to  show  that  he  thereby  intended  to  enter 
the  appearance  of  his  client  in  the  case.    lb, 

ERROR  IN  INSTRUCTIONS  :  MOTION  FOR  NEW  TRIAL.      Error 


in  giving  instructions  must  be  made  a  ground  for  new  trial  in  the 
motion  nled  for  that  purpose,  and  if  this  is  not  done  the  instruc- 
tions cannot  be  reviewed  m  the  appellate  court.  It  is  not  enough 
that  exceptions  are  saved  at  the  time  the  instructions  are  given. 
State  V,  William  Nelson,  477. 

89.  Railroad  :  action  for  appropriating  land  :  '  instruction. 
Where  one  seeks  to  recover  damages  from  a  railroad  company  for 
entering  upon  and  appropriating  a  strip  of  land  one  hundred  feet 
wide  for  railroad  purposes,  and  there  is  no  issue  as  to  the  owner- 
ship of  other  land  described  in  the  petition,  the  instruction  should 
be  confined  to  the  strip  in  question.  Brpion  v.  The  Chicago^  Bur- 
lington and  Kansas  City  Railway  Company,  484. 

40. : :  questions  of  law  and  fact.    The  ownership  of 

the  strip  is  a  question  of  law,  but  the  fact^  from  which  such  own- 
ership is  to  be  determined  should  be  submitted  to  the  jury.    Jb, 

41.  Practice  :  instructions.  It  is  error  to  give  instructions  not  war- 
ranted by  the  pleadings  or  the  evidence.    lb, 

42. :  WAIVER  OF  objection.    Where  one  sues  for  damages  for 

breach  of  contract,  it  is  too  late  to  raise  the  objection  for  the  first 
time  in  the  supreme  court  that  the  defendant  by  its  plea  of 
plaintiff 's  waiver  and  abandonment  of  the  contract  admitted  that 
a  right  of  action  had  accrued  thereon  to  plaintiff.  Walsh  v,  St. 
Louis  Exposition  and  Music  Hall  Association,  584. 

43.  Sureties  :  bank  tellers  :  bond  :  pleading.  In  an  action  by  a 
bank  on  a  bond  conditioned  that  the  principal  should  faithfully 
account  to  the  bank  for  all  moneys  that  should  come  into  his 
hands  as  receiving  teller,  the  sureties  by  their  answer  set  up  as  a 
defense  that  the  principal  was  permitted  to  perform  the  duties  of 
other  officers  of  the  bank,  and  to  discharge  the  duties  of  his  office 
in  an  irregular  way,  and  to  engage  in  business  outside  of  the  bank, 
contrary  to  its  by-laws.  Held  that  these  allegations  failing  to 
show  that  anything  was  done  or  left  undone  by  the  bank  or  its 
officers  which  impaired  the  power  of  the  teller  to  honestly  account 
to  the  bank  for  money  and  effects  received  by  him  as  receiving 
teller  were  properly  stricken  out.  Third  National  Bank  v..  Owen, 
558. 

44.  : : .  The  answer  averred  that  when  the  sure- 
ties executed  the  bond  the  principal  was  in  the  bank's  service  as 
receiving  teller,  and  that  the  bank  held  him  out  to  the  sureties  as 
a  faithful  officer,  when,  in  fact,  he  was  then  in  default  to  the 
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bank,  which  fact  was  known  to  the  bank,  but  was  fraudulently 
concealed  from  the  sureties  in  order  to  induce  them  to  execute  the 
bond  ;  held  that  these  allegations  constituted  a  good  defense,  and 
were  improperly  stricken  out  on  plaintiff's  motion,  and  this, 
although  the  evidential  facts  set  up  in  the  answer  were  insufficient 
to  show  that  the  bank  knew  of  such  embezzlement.    lb. 

45.  : : .    It  was  not  necessary  that  such  plea  set 

out  the  means  by  which  plaintiff  acquired  knowledge  of  the 
receiving  teller's  dishonesty.    lb. 

46.  Pbacticb:  refrrbnob.  Where  the  examination  of  a  long  and 
difficult  account  is  involved  in  a  case*  the  court  may  direct  a  com- 
pulsory reference  under  Revised  Statutes,  1879,  section  3606.    lb. 

47.  EVIDENCB  :  PRESUMPTION  AS  TO  ACTION  OF  TRIAL  COURT.     A  trial 

court  will  be  presumed  to  have  correctly  overruled  exceptions  to  a 
referee's  report  touching  the  admission  in  evidence  of  a  depositiqn, 
in  the  absence  of  any  reason  assigned  or  apparent  of  record  for  its 
exclusion.    lb. 

48.  Code  of  procedure  :  petition  :  relief.  A  petition  alleging  a 
contract  by  a  husband  and  wife  for  the  conveyance  of  the  &tter*s 
land  and  praying  for  specific  performance  and  general  relief  can- 
not be  construed  as  asking  for  a  money  judgment,  and  a  general 
demurrer  to  it  is  properly  sustained.  (R.  S.  1889,  sec.  2039.) 
Rush  V.  Brown,  586. 

49.  :  statement  of  cause  of  action.    The  objject  of  the  code 

of  procedure  is  to  have  the  adverse  party  fully  advised  in  each  case 
of  the  precise  complaint  he  is  called  upon  to  meet.  It  should  not 
be  so  interpreted  as  to  encourage  such  vagueness  and  uncertainty 
in  a  petition  as  will  leave  the  defendant  and  the  court  in  doubt  as 
to  the  relief  demanded,  and  the  mode  of  trial  and  issues  involved 
in  it.    I  b. 

50. :  • .    The  general  provision  permitting  the  court  to 

grant  **  any  relief  consistent  with  the  case  made  by  the  plaintiff 
and  embraced  within  the  issues"  (Revised  Statutes,  1889,  sec. 
2216)  has  no  application  where  final  judgment  for  defendant  has 
been  given  on  demurrer.    lb. 

61.  PRAcncE  :  BILL  OF  EXCEPTIONS :  FiLiNO  AFTER  TERM.  Under  the 
law  in  force  in  this  state  before  the  enactment  of  section  2168 
(Revised  Statutes,  1889),  a  bill  of  exceptions  filed  after  the  closing 
term  of  the  cause,  without  any  order  therefor  made  during  that 
term,  is  invalid  and  cannot  be  considered  on  appeal.  Webster 
County  V.  Cunningham,  642. 

52.  : :  — ■ — .      The  foregoing  question  of  practice  is 

ruled  by  the  law  in  force  when  the  appeal  was  taken.    lb, 

53.  New  trial  :  surprise.  A  new  trial  should  not  be  granted  on  the 
ground  of  surprise  where  the  surprise  was  occasioned  by  the  fact 
that  the  evidence  of  the  adverse  party  was  different  from  what  it 
was  expected  to  be.    ShottoeU  v.  McEUiinney,  677. 

64.  :   NEWLY-DISCOVERED  EVIDENCE.     The   discovery  of  new 

evidence  is  no  ground  for  a  new  trial,  where  such  evidence  merely 
tends  to  impeach  a  witness  who  testified  in  the  case,  and  is  to  be 
given  by  one  who  was  a  witness  at  the  trial.    lb. 
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55.  Neootiablb  msTRUBiENTS :  TRANSFER :  PEAcncE.  Where. the  exe- 
cution and  transfer  of  a  note  is  admitted  by  the  pleadings,  its  pro- 
duction in  evidence  tends  to  prove  that  it  was  acquired  for  value 
before  maturity.   First  National  Bank  of  Springfield  v,  Skeen,  688. 

66.   : :  .    In  such  case,  where  defendant's  evidence 

shows  plaintiff  to  be  a  bona  fide  purchaser  before  maturity ,  his 
subsequent  offer  to  prove  failure  of  consideration  should  be 
rejected  as  irrelevant  and  a  verdict  for  plaintiff  directed.    lb 

PRACTICE,  CRIMINAL. 

1.  CRIBnNALPRACrriCE:  REMARKS  OP  TRIAL  JUDGE  ON  THE  EVIDENCE. 

The  trial  court  should  refrain  from  comments  on  the  evidence,  but 
a  judgment  will  not  be  reversed  for  error  in  that  regard,  where  it 
does  not  appear  that  defendant  was  prejudiced  by  the  remarks  of 
the  judge.    State  v.  FindXey,  217. 

2.     :  REMARKS  OF  PROSECUTINO  ATTORNEY.    Objection  to  certain 

remarks  of  the  prosecuting  attorney  made  in  his  argument  to  the 
jury  held  too  trivial  to  demand  serious  consideration.    Ih, 

EXCEPTIONS'.  INSTRUCTIONS.    Exceptions  to  the  action  of 


the  trial  court  stand  upon  the  same  footing  in  criminal  as  in  civil 
cases,  and,  where  no  exceptions  are  saved  to  the  giving  of  instruc- 
tions in  a  criminal  case,  they  will  not  be  reviewed  in  the  appellate 
court.    State  v,  Elvins^  248. 

REMARKS  OF  COUNSEL.    The  remarks  of  the  prosecuting 


attorney,  in  his  closing  argument  on  the  trial  of  a  charge  of 
assault  with  intent  to  kill,  that  ''these  assaults  with  intent  to  kill 
are  becoming  too  common  in  this  country  and  in  Southeast  Mis- 
souri," are  within  the  line  of  legitimate  argument,  and  do  not 
constitute  error.    lb. 

YERDicr.  A  verdict  of  guilty  as  charged  in  the  indictment, 


and  assessment  of  punishment  at  imprisonment  in  the  penitentiary 
for  the  term  of  three  years  is  sufficient  upon  a  trial  for  felonious 
assault.  Revised  Statutes,  1879,  section  1927,  only  require  that 
the  verdict  specif v  the  degree  of  the  offense  where  it  is  inferior  to 
that  chargea  in  the  indictment.    lb. 

6.  Criminal  law  :  presumption  :  practice.  It  is  proper  for  the  court, 
in  developing  the. law  of  the  case  to  the  jury,  to  disclose  to  them 
the  force  and  effect  of  the  presumption  of  malice,  arising  from  the 
use  of  a  deadly  weapon,  and  that  a  man  in  making  an  assault  with 
such  weapon  will  be  presumed  to  have  intended  the  natural  and 
probable  consequences  of  his  act.    State  v.  Musick,  260. 

7.   :    practice:    conviction  of  lower  grade  of  offense. 

Where  the  evidence  discloses  that  a  defendant  is  guilty  of  a  lower 
grade  of  offense  than  that  charged  in  the  indictment,  but  neces- 
sarily included  in  it,  it  is  proper  to  instruct  the  jury  that  they  may 
convict  the  accused  of  such  lower  grade  of  crime.    lb. 

8.     :  :   admissions  of  defendant.    Where   statements 

made  bv  the  state's  witnesses,  criminating  a  defendant,  are  n6t 
denied  by  him,  they  stand  admitted,  the  same  as  if  defendant  had 
admitted  them  in  terms.    I  b. 

i>.     :    :    PROOF   OF   criminal   intent.    In   considering 

whether  a  defendant,  charged  with  doing  a  criminal  act,  did  it 
with  criminal  intent,  his  prior  and  accompanying  acts  are  all  to 
be  considered,  and  the  rule  in  civil  cases  as  to  the  existence  of  a 
fraudulent  intent  may  be  invoked.    J&. 
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10.  — '■ :  ;— :  INSTRUCTION  BASED  UPON  dependant's  TESTIMOXY. 

Where  the  testimony  of  the  staters  witnesses,  showing  that  an 
assault  was  made  with  felonious  intent,  is  not  denied  by  defend- 
ant, and,  for  that  reason,  is  admitted  by  him,  and  it  countervails 
and  overthrows  his  deuial  of  such  intent,  it  is  not  error  to  refuse 
to  predicate  an  instruction  upon  his  denial.  {Distinguishing  State 
V.  Banks,  78  Mo.  592,  and  State  v.  Palmer,  88  Mo.  588.)    lb. 

11,     : :  SELF-DEFENSE.    Where  the  staters  evidence  shows 

a  defendant  guilt^r  of  a  felonious  assault,  which  testimony  he  does 
not  deny,  but  testifies  in  his  own  behalf  that  he  acted  solely  in 
self-defense,  an  instruction  upon  self-defense  should  not  be  given. 
lb, 

13.  :  :  EXCEPTIONS.    The  only  way  exceptions  can  be 

saved  to  matters  occurring  in  the  presence  of  the  court  is  by  bill 
of  exceptions  in  the  usnsd  way ;  it  cannot  be  done  by  ex  parte 
affidavits.    lb. 

18.  : :  REMARKS  OF  COURT.    Certain  remarks  of  the  court 

held  not  to  constitute  reversible  error.    lb. 

14.  : :  REMARKS  OP  COUNSEL.  The  argument  of  prosecut- 
ing counsel  held  to  be  within  the  record,^nd  legitimate  argument, 
and  the  threat  of  the  court  to  fine  opposing  counsel  for  interrupt- 
ing him  was  proper,  and  necessary  to  preserve  order  and  decorum 
in  the  conduct  of  the  trial.    lb, 

15.  : :  MOTION  FOR  NEW  TRIAL.    A  motion  for  new  trial, 

based  upon  the  ground  of  newly-discovered  evidence,  should  be 
denied  where  it  is  not  supported  by  affidavit  and  does  not  disclose 
due  diligence  on  the  part  of  the  defendant  in  procuring  the  testi- 
mony,   lb. 

16.  :  .    Facts*  stated  in  the  motion  for  new  trial  are  not 

proved  by  the  motion  itself.  They  must  be  preserved  in  the  record 
or  provea  by  affidavit,  or  otherwise.    lb. 

17.  : :  SUPPLEMENTAL  MOTION  FOR  NEW  TRIAL.  A  defend- 
ant is  not  prejudiced  by  the  refusal  of  the  court  to  allow  him  to 
file  a  supplemental  motion  for  new  trial  where  no  error  had  been 
committed  by  the  court  in  its  previous  rulings.    lb. 

18.  Criminal  practice:  copy  of  indictment,  clerical  error  in. 
It  is  not  error  for  the  trial  court  to  refuse  to  defendant  another 
copy  of  the  indictment  and  time  to  consider  the  same  because 
of  error  in  the  copy  furnished  which  was  merely  clerical  and 
which  could  not  have  misled  or  prejudiced  him.  State  v.  EUcins, 
844. 

19.  :  COMPETENCY  OF  JUROR !  OPINION.    A  juror  who  has  no 

fixed  or  settled  opinions  and  can  try  the  issue  without  bias  is  not 
disqualified  by  an  impression  from  rumor  only,  though  it  would 
require  evidence  to  remove  it.    lb. 

20.  :  iNSTRUcnoNS  :  objections  to.    It  is  too  late  to  object  to 

instructions  for  the  first  time  in  the  motion  for  a  new  trial.    lb. 

21.  :   cross-examination:    discretion   op  court.    The  trial 

court  has  much  discretion  in  determining  the  extent  to  which  a 
cross-examination  may  be  carried.  Where  a  witness  testified  on 
direct  examination  that  he  took  an  axe  to  defend  himself  a^nst 
a  person  and  chased  him  with  it  some  distance  to  a  house,  it  is  not 
an  abuAe  of  discretion  to  allow  the  opposing  party  to  show  by  the 
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witness  on  cross-examination  that  he  followed  the  person  a  distance 
of  two  hundred  yards  to  the  house  with  uplifted  axe,  and  that 
witness  threw  the  axe  through  the  window  at  such  person  after  the 
latter  had  entered  the  house.    State  v.  Nelson,  464. 

22.  :   burglary:    indictment:   ownership:   variance.    An 

indictment  for  burglary  should  allege  the  ownership  of  the 
burglarized  building  to  be  in  the  husband,  and  not  in  the  wife, 
where  the  building  is  rented  and  the  wife  lives  therein  with  the 
husband.  A  variance  between  the  statements  in  the  indictment 
and  the  evidence  in  this  respect  would  be  fatal  at  common  law, 
but  under  the  statute  it  will  not  be  ground  of  reversal  where  the 
trial  court  has  failed  to  find  that  it  was  material  to  the  merits  of 
the  case  and  prejudicial  to  the  defense.  (R.  S.  1889,  sec.  4114.) 
State  V.  William  Nelson,  477. 

28.  :  LARCENY  :  ownership  :  variance.  To  sustain  an  indict- 
ment for  larceny  at  common  law,  the  goods  alleged  to  have  been 
stolen  must  be  proved  to  be  either  the  absolute  or  special  property 
of  the  alleged  owner.  But  where  the  goods  were  alleged  to  be  the 
property  of  the  mother,  and  the  proof  shows  them  to  belong  to  her 
daughter  living  in  the  same  house  with  her,  the  variance  will  not 
be  fatal  under  the  statute  where  the  defense  has  not  been  prejudiced 
by  it.     (R.  S.  1889,  sec.  4114.)     lb. 

24.  :  CONFESSIONS :  coroner's  inquest,    statements  of  a  witness 

made  at  a  coroner's  inquest  in  the  presence  of  the  defendant  are 
not  subsequently  admissible  in  evidence  against  him  on  the  trial  of 
the  charge.    State  v,  Mullins,  514. 

25.  :  defendant's  examination.  The  evidence  of  such  defend- 
ant given  at  the  inquest,  reduced  to  writing  and  signed  by  him,  is, 
under  the  present  statutes  of  the  state  (Revised  Statutes,  1889,  sec. 
4318),  competent  evidence  against  him  on  the  trial,  provided  he 
testified  without  compulsion.    lb, 

26.   :  :  presumption.    It  will  be  presumed  he  testified  of 

his  own  volition  until  the  contrary  appears.    lb, 

PRACTICE  IN  SUPREME  COURT. 

1.  Appellate,  practice:  exceptions.  Where  no  exceptions  are 
saved  to  the  action  of  the  court  in  giving  or  refusing  instructions, 
and  its  rulings  in  that  regard  are  not  assigned  as  grounds  for  new 
trial,  the  appellate  court  will  not  review  the  instructions.  State  v, 
Orimes,  188. 

2.  Practice  in  supreme  court:  equity  findings.  The  supreme 
court  will  exercise  a  supervisory  control  over  the  findings  of  the 
lower  court  in  equity  cases.    McElroy  v.  Maxwell,  294. 

8.     :  excessive  finding  :  waiver.    Where  the  attention  of  the 

trial  court  has  not  been  called  in  the  motion  for  a  new  trial  to  an 
excessive  finding,  the  objection  will  not  be  considered  in  the 
supreme  court.    Orr  v.  Mode,  387. 

AMENDING    JUDGMENT  :    STRIKING  OUT  NAMES   OP  PARTIES. 


The  supreme  court  under  Revised  Statutes,  1879,  section  2101,  will 
not  reverse  a  judgment  because  it  was  improperly  rendered  against 
persons  not  interested  in  the  suit.  It  will  amend  the  record  by 
striking  out  their  names  and  will  affirm  the  judgment.    lb. 

Appellate  practice  :  setting  aside  verdict  :  improbable  tes- 
timony. A  judgment  for  the  plaintiff  will  not  be  reversed  upon 
a  second  appeal  upon  the  ground  of  the  apparent  improbability  of 
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his  testimony,  where  it  cannot  be  said  that  such  testimony,  in  the 
light  of  that  given  by  other  witnesses,  is  too  incredible  to  be  pos- 
sibly true  and  where  the  first  verdict  was  set  aside  by  the  appellate 
court  because  of  the  great  improbability  of  plaintiff 's  story.  Spohn 
V,  Missouri  Pacific  Railway  Company^  417. 

6.     :  SPECIAL  ISSUES :  REPEAL  OF  LAW..  The  action  of  the  trial 

court  in  submitting  or  refusing  to  submit  special  issues  to  the  jury, 
will  not  be  reviewed  in  the  appellate  court  where  the  law  author- 
izing such  submission  has  been  repealed  since  the  trial  of  the 
cause.    1  b.     . 

7.  PfiACTl6B:     ERROR    IN    INSTRUCTIONS:     MOTION    FOR    NEW   TRIAL. 

Error  in  giving  instructions  must  be  made  a  ground  for  new  trial 
in  the  motion  filed  for  that  purfKDse,  and  if  this  is  not  done  the 
instructions  cannot  be  reviewed  in  the  appellate  court.  It  is  not 
enough  that  exceptions  are  saved  at  the  time  the  instructions  are 
given.    State  v,  William  Nelson,  477. 

8.  PRACnCE    IN  SUPREME  COURT  :  REVERSAL    OP  JUDGMENT.     Where 

the  instructions  are  erroneous,  and  there  is  no  substantial  evidence 
to  support  the  verdict,  it  is  error  for  the  lower  court  to  deny  a  new 
trial,  and,  in  such  case,  the  supreme  court  will  reverse  the  judg- 
ment without  remanding  the  cause.  Brown  v.  The  Chicagq,  Bur- 
lington  and  Kansas  City  Railxcay  Company,  484. 

9.     :  WAIVER  OF  OBJECTION.    Where  one  sues  for  damages  for 

breach  of  contract,  it  is  too  late  to  raise  the  objection  for  the  first 
time  in  the  supreme  court  that  the  defendant  by  its  plea  of  plain- 
tiff's waiver  and  abandonment  of  the  contract  admitted  tnat  a 
right  of  action  had  accrued  thereon  to  plaintiff.  WaXsh  v.  St, 
iZuis  Exposition  and  Music  Hall  Association,  584. 

10.  :  JUDGMENT  FOR  RIGHT  PARTY.    Where  the  plaintiff  fails  to 

make  out  a  case  and  the  judgment  is  for  the  right  partv,  it  will 
be  affirmed  regardless  of  objections  to  the  instructions.    lb. 


11.  Evidence  :  presumption  as  to  action  of  trial  court.  A  trial 
court  will  be  presumed  to  have  correctly  overruled  exceptions  to  a 
referee*8  report  touching  the  admission  in  evidence  of  a  deposition, 
in  the  absence  of  anv  reason  assigned  or  apparent  of  recora  for  its 
exclusion.     Third  National  Bank  r.  Owen,  558. 

13.  Practice  in  supreme  court:  reversing  judgment  specially. 
The  judgment  in  this  case  which  was  on  a  referee's  report  reversed, 
because  of  error  in  striking  out  defendant's  plea  of  fraud,  and 
cause  remanded  with  directions  to  trv  that  issue  alone,  and  that 
if  plaintiff  prevail  thereon  judgment  be  entered  on  the  referee's 
report ;  otherwise  the  judgment  to  be  for  defendants.    lb. 

PREFERENCE. 

See  Fraudulent  Conveyances,  3. 

PRESUMPTION. 

1.  Probate  courts:  judgments  of:  presumptions  as  to.  The 
orders  and  judgments  of  the  probate  courts  of  this  state  as  well  as 
of  the  county  courts,  when  they  exercised  probate  jurisdiction,  are 
entitled  to  the  same  favorable  presumptions  and  intendments  as 
are  accorded  to  orders  and  judgments  of  circuit  courts.  Price  v. 
The  Springfield  Real-Estate  Association,  107. 
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2.  Ejectment  :  administbator's  deed  •  prima  facie  case.  Where  a 
defendant  in  ejectment  claims  under  an  administrator's  sale  and 
deed,  be  need  only  show  in  the  first  instance  the  deed,  the  order  of 
sale  and  the  brder  of  court  approving  the  sale.  It  will  be  presumed 
from  the  deed  and  the  foregoing  orders,  until  the  contrary  is 
shown,  that  all  the  antecedent  stops  requisite  for*  the  sale  were 
taken.    lb, 

3.  Administrator  purchasing  at  his  own  sale  :  bid  :  presumption. 
Where  an  administrator  under  the  law  in  force  has  a  right  to  pur- 
chase at  his  own.  sale,  whether  public  or  private,  by  paying  not 
less  than  three-fourths  of  the  appraised  value  of  the  property,  it 
will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
his  bid  complied  with  the  law.    lb, 

4  County  court  justice  :  presumption.  It  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  a  justice  of  the 
county  court  complied  with  the  requirement  of  the  law  that  he 
should  not  sit  in  the  determination  of  any  mattet  in  which  he  was 
interested.    lb, 

6.  Administrator's  sale  :  deed  :  presumption.  Where  the  admin- 
istrator's sale  occurred  nearly  forty-three  years  before  suit  was 
brought  and  it  appeared  that  plaintiff  and  those  under  whom  she 
claims  never  had  actual  possession  of  the  land  and  that  during  that 
time  the  persons  claimmg  under  the  administrator's  deed  paid 
taxes  on  the  land,  and  for  a  period  of  twenty  years,  before  the  com- 
mencement of  the  suit,  exercised  open  acts  of  ownership  over  it, 
it  will  be  presumed,  until  the  contrary  appears,  that  the  adminis- 
trator rightly  performed  his  duties  as  to  the  time  and  place  of  the 
sale.    16. 

6.     : :  CLERICAL  mistake.    Even  if  the  law  required  a 

recital  in  the  deed  of  the  time  and  place  of  the  sale,  still,  taking 
the  recital  in  the  deed  in  connection  with  the  judgment  of 
approval  of  the  sale  and  the  fact  that  the  county  court  was  in 
session  on  September  18,  1841,  which  was  a  date  between  the  order 
of  sale  and  the  filing  of  the  report,  it  would  be  presumed  that  the 
recital  in  the  deed  of  September  11,  1841  T  when  the  court  was  not 
in  session ),  as  the  date  of  the  sale  was  a  clerical  mistake.    lb, 

7.  Railroad  tax  :  reoular  term  op  county  court  :  presumption. 
A  levy  by  the  county  court  to  pay  a  railroad  township  tax  gives 
rise  to  the  presumption,  in  the  absence  of  evidence  to  the  contrary, 
that  the  preliminary  order  required  to  be  made  by  the  circuit  court, 
under  the  act  of  March  8,  1879  (  R.  S.  1879,  sec.  6799),  has  been 
complied  with.  State  ex  rel.  Trammel  v.  Hannibal  <&  St,  Joseph 
Railroad  Company,  136. 

8.  Married  women  :  purchase  op  property  by  wife  when  hus- 
band is  insolvent.  I'urchase  of  property,  real  or  personal,  by  the 
wife  of  an  insolvent  debtor  is  a  suspicious  circumstance  until  it  is 
made  to  appear  that  the  purchase  was  with  her  own  money  or 
property.  When,  in  such  case,  the  controversy  is  between  the 
wife  and  the  husband's  creditors  a  presumption  arises  that  the  pur- 
chase by  the  wife  was  with  the  means  of  the  husband ;  but  it 
devolves  upon  the  plaintiff  to  make  out  a  case  from  which  the 
presumption  will  arise  before  it  devolves  upon  the  defendant  to 
produce  rebutting  proof.     White  v,  Clasby,  162. 

9.  Criminal  law  :  assault  with  deadly  weapon  :  presumption  of 
malice.    When  a  deadly  weapon  is  used  in  making  an  assault 
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upon  a  person,  the  law,  in  the  absence  of  countervailing  testimony 
or  circumstances,  will  imply,  or  presume,  malice  as  the  concom- 
itant of  the  act.    State  v,  Mustek,  260. 

10.  : :  PRESUMPTION.    It  will  also  be  presumed,  in  like 

circumstances,  that  a  man  intends  the  natural  and  probable  conse- 
quences of  his  act  when  he  makes  an  assault  by  shooting  at  a  man 
with  a  deadly  weapon .    I  b, 

11.  : : :  practice.    It  is  proper  for  the  court,  in 

developing  the  law  of  the  case  to  the  jury,  to  disclose  them  the 
force  and  effect  of  the  presumption  of  malice  arising  from  the  use 
of  a  deadly  weapon,  and  that  a  men  in  making  an  assault  with 
such  weapon  will  be  presumed  to  have  intended  the  natural  and 
probable  consequences  of  his  act.    lb, 

12.  Offices  and  officers:  presumption.  The  presumption  always 
prevails,  in  the  absence  of  evidence  to  the  contrary,  that  public 
officers  rightly  perform  their  duties.    Oicen  v.  Baker,  407. 

18.  Evidence  :  presumption  as  to  action  op  trial  court.  A  trial 
court  will  be  presumed  to  have  correctly  overruled  exceptions  to 
a  referee^s  report  touching  the  admission  in  evidence  of  a  deposi- 
tion, in  the  absence  of  any  reason  assigned  or  apparent  of  record 
for  its  exclusion.     Third  National  Bank  v.  Otven,  o58. 

14.  PuBUO  officer:  presumption.  An  officer  will,  until  the  con- 
trary is  shown,  be  presumed  to  perform  his  duty.  Bailey  v.  TFi'nn, 
649. 

See  Practice,  Criminal,  26. 

PRINCIPAL  AND  AGENT. 

See  Evidence,  20. 

PRINCIPAL  AND  SURETY. 

1.  County  court:  official  bond:  parol  evidence.  Parol  evi- 
dence is  competent  to  show  that  the  county  court  had  knowledge 
that  the  name  of  one  of  the  sureties  on  a  collector's  bond  had  been 
erased,  and  that,  too.  without  the  knowledge  or  consent  of  the 
other  sureties.     State  v,  McOonigle,  353. 

2.  Surety:  alteration  of  contract.  A  surety  has  the  right  to 
stand  upon  the  very  terms  of  his  contract,  and  any  material  varia- 
tion or  alteration  therein  will  discharge  him,  unless  he  consented 
thereto  or  subsequently  ratified  it.    lb. 

3.     — :  collector's  bond  :  erasure  of  name  of  surety.    Where 

a  county  court  accepts  a  collector's  bond  with  knowledge  of  the 
fact  that  the  name  or  one  of  the  sureties  had  been  erased  without 
the  knowledge  or  consent  of  other  sureties  thereon,  such  bond  will 
not  bind  the  latter.  (State  v.  Potter,  63  Mo.  212,  distinguished,)  lb. 

Such  bond  is  void  even  as  against  a  surety 


who,  without  knowledge  thereof,  signs  it  after  the  erasure.    lb. 

: : :  estoppel.    Nor  are  such  sureties  estopped 

to  deny  the  binding  effect  of  such  bond  by  reason  of  their  knowl- 
edge that  the  collector  after  its  approval  entered  upon  and  per- 
formed the  duties  of  the  office,  it  not  appearing  that  they  knew  of 
the  erasure.    lb. 
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6.  Collector's  bond:-  surety:  erasure*  op  name.  The  erasure 
from  a  county  collector's  bond  of  the  signature  of  a  solvent  surety 
(  who  was  one  of  the  judges  of  the  county  court,  the  bond  being 
refused  approval  for  that  reason  )  made  either  by  the  clerk  of  the 
coutt  or  by  the  collector  in  the  presence  of  some  of  the  judges 
releases  other  sureties  who  signed  after  the  one  whose  name  is 
erased  and  did  not  consent  to  the  alteration,  and  this  is  the  case 
although  the  bond  was  approved  with  a  new  signature  opposite 
the  same  seal  and  in  the  same  place.  The  State  ex  rel.  Howell 
County  V.  FincUey,  868. 

7. : :  .    The  sureties  who  signed  after  the  erasure 

and  did  not  consent  thereto  were  wholly  discharged  and  not  to  the 
extent  only  to  which  they  could  otherwise  have  compelled  contri- 
bution,   lb, 

8.  Official  BONDS:  statutes  forbidding  names  op  judges  as 
SURETIES.-  Statutes  forbidding  county  courts  from  accepting  an 
official  bond  with  the  name  of  a  judge  of  the  court  as  a  surety 
thereon  are  regarded  as  directory  merely,  and  as  not  designed  to 
aToid  the  bond  where  the  statute  has  been  disregarded.    lb, 

9.  Surety  :  aljeration  op  contract  :  estoppel.    To  raise  an  estop- 

Eel  against  a  surety  discharged  by  an  alteration  of  the  bond  the 
urden  is  on  the  obligee  to  prove  that  the  former  waived  or  ratified 
the  alteration.    lb, 

10. :    BANK  teller's   bond   pleading.     In  an   action    by  a 

bank  on  a  bond  conditioned  that  the  principal  should  faithfully 
account  to  the  bank  for  all  moneys  that  should  come  into  his 
hands  as  receiving  teller,  the  sureties  by  their  answer  set  up  as  a 
defense  that  the  principal  was  permitted  to  perform  the  duties  of 
other  officers  of  the  bank,  and  to  discharge  the  duties  of  his  office 
in  an  irregular  way.  and  to  engage  in  busmess  ouiside  of  the  bank, 
contrary  to  its  by-laws.  Held  that  these  allegations  failing  to 
show  that  anything  was  done  or  left  undone  by  the  bank  or  its 
officers  which  impaired  the  power  of  the  teller  to  honestly 
account  to  the  bank  for  money  and  effects  received  by  him  as 
receiving  teller  were  properly  stricken  out.  Third  National  Bank 
V.  Owen,  558. 

11. : : .  The  answer  averred  that  when  the  sure- 
ties executed  the  bond  the  principal  was  in  the  bank's  service  as 
receiving  teller,  and  that  the  bank  held  him  out  to  the  sureties  as 
a  faithful  officer,  when,  in  fact,  he  was  then  in  default  to  the  bank, 
which  fact  was  known  to  the  bank,  but  was  fraudulently  con- 
cealed from  the  sureties  in  order  to  induce  them  to  execute  the 
bond  ;  held  that  these  allegations  constituted  a  good  defense,  and 
were  improperly  stricken  out  on  plaintiff's  motion,  and  this, 
although  the  evidential  facts  set  up  in  the  answer  were  insufficient 
to  show  that  the  bank  knew  of  such  embezzlement.     lb, 

12.   : : .     It  was  not  necessary  that  such  plea  set 

out  the  means  by  which  plaintiff  acquired  knowledge  of  the 
receiving  teller's  dishonesty.    lb, 

PROBATE  COURTS. 

1.  County  court:  delinquent  officers  :  jurisdichon  op  probate 
and  circuit  courts.  The  summary  proceedings  authorized  by 
Revised  Statutes.  1879,  sections  5380,  5888,  against  delinc^uent  offi- 
cers do  not  divest  the  probate  or  circuit  courts  of  any  of  theu:  general 
jurisdiction.     Cole  County  v.  Dallmeyer,  57.   . 
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2.     : : ^.    The  demand  of  the  county  against  the 

delinquent  officer  may  be  established  by  the  jud^pient  of  the  cir- 
cuit court,  or  if  he  be  dead  then  by  that  of  the  circuit  or  probate 
court.    lb, 

8.  Probate  C50Urt;  jueisdicjtion  :  deceased  cjounty  treasurer. 
The  probate  court  has  jurisdiction  of  a  demand  due  a  county  from 
its  deceased  treasurer  on  its  county  interest  fund.    Tb. 

4.     :  VACATING  ORDER  OF  ADJOURNMENT.    The  writing  of  the 

word  "vacated  "  across  the  order  of  adjournment  of  a  probate 
court,  tliough  informal,  is  a  sufficient  method  of  setting  aside  the 
order,  the  intention  to  do  so  being  clear.    lb. 

6. :  ORDER  OP  ADJOURNMENT.    Au  Order  of  adjournment  will 

be  so  construed  which,  though  inartificiall^r  framed,  shows  that 
the  regular  term  is  closed,  but  that  an  adjourned  term  will  be 
held  at  a  later  designated  date.    lb, 

6.  Pleadings  :  probate  court.  Formal  pleadings  are  not  required 
in  the  probate  court  or  in  the  circuit  court  on  appeal  from  the 
probate  court.    lb, 

7.  Probate  courts:  judgments  of:  presumptions  as  to.  The 
orders  and  judgments  of  the  probate  courts  of  this  state  as  well  as 
of  the  county  courts,  when  they  exercised  probate  jurisdiction,  are 
entitled  to  the  same  favorable  presumptions  and  intendments  as 
are  accorded  to  orders  and  judgments  of  circuit  courts.  Prux  v. 
The  Springfield  Beal-Estate  Association,  107. 

PROXIMATE  CAUSE. 

See  Negligence,  8. 

PUBLIC  POLICY. 

See  Carriers,  1,  3. 

PUBLIC  TRUST. 

Elevator  :  regulation  of  by  state.  Where  a  ^rain  elevator  com- 
pany has  engaged  to  execute  a  public  trust,  it  is  subject  to  public 
regulations,  and  the  state  may  make  the  same  as  to  charges  for 
storing  and  handling  grain.  Belcher  Sugar  Refining  Company  v. 
St,  Louie  Orain  Elevator  Company,  192. 

RAILROADS. 

1.  Railroads  operating  oyer  street  crossings  :  duty  as  to 
LOOKING  OUT  FOR  PERSONS  :  negugence.  The  law  requires  of  per- 
sons operating  railroads  over  public  crossings  in  cities  frequented 
by  people  affirmative  and  active  watchfulness  and  charges  them 
with  the  duty  of  keeping  a  proper  lookout  for  persons  using  the 
highway.     Hilz  v.  The  Missouri  Pacific  Railxcay  Company,  86. 

2. : : .    Where  the  failure  of  servants  In  charge  of . 

the  engine  to  discover  the  peril  of  the  deceased  and  to  avoia  the 
injury  is  due  to  their  negligent  omission  to  keep  a  proper  lookout 
along  the  track  in  the  direction  in  which  the  engine  was  moving, 
the  company  will  be  liable.    lb, 

8.  Negligence  :  concurrent  negligent  acts.  Where  an  injury  is 
produced  by  the  concurrent  negligent  acts  of  both  plaintiff  and 
defendant,  the  former,  as  a  rule,  cannot  recover  therefor.  Kellny 
V,  The  Missouri  Pacific  Railway  Company,  67. 
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4.     :  :   BIGHT   OF  EBCOVERY.     Where,    however,    the 

defendant,  before  the  injury,  discoTered,  or  by  the  exercise  of 
ordinary  care  might  have  discovered,  plaintiff's  perilous  position, 
caused  by  their  concurring  negligence,  and  neglected  to  use  the 
means  at  his  command  to  prevent  the  injury,  the  defense  of  con- 
tributory negligence  is  not  available.    lb, 

6.     : : .    The  recovery  in  the  foregoing  case  does 

not  rest,  however,  on  the  ground  that  the  defendant  has  been 
guilty  of  a  second  and  independent  act  of  negligence  which  is  the 
sole  cause  of  the  injury  and  which  must  be  charged  as  a  separate 
and  independent  cause  of  action,  but  on  the  ground  that  defendant 
is  estopped  by  his  recklessness  and  wantonness  to  say  that  plaintiff 
was  guilty  of  contributory  negligence.    lb. 

6.  — : :  RAILROAD :  pubuo  street  :  traveler  on  track.  A  trav- 
eler turning  his  vehicle  upon  a  railroad  track  upon  a  public  street 
of  a  city,  on  which  he  has  a  right  to  travel,  is  not  guilty  of  con- 
tributory negligence  so  as  to  prevent  his  recovery  for  injuries 
received  from  a  train  colliding  with  him  in  the  rear,  because  he 
did  not  look  back  for  such  train,  unless  by  so  looking  he  would 
have  discovered  that  it  was  so  near  that  taking  into  consideration 
the  rate  of  speed  at  which  he  had  a  right  to  believe  it  to  be  moving 
and  the  other  surrounding  circumstances  it  was  imprudent  for  a 
reasonably  prudent  man  to  go  upon  the  track.    lb. 

7.     : : :  presumption.    Such  traveler  has  the  right 

to  presume  that  railroads  will  observe  municipal  ordinances  reg- 
ulating the  speed  of  their  trains,  and  also  to  rely  on  the  fact  that 
it  is  as  much  the  duty  of  its  employes  to  look  out  for  him  on  the 
track  as  it  was  for  him  to  look  out  for  the  train.    I  b. 

8.     :  SPEED  OF  TRAIN  :  ORDINANCE.    The  violation  of  a  municipal 

ordinance  regulating  the  speed  of  trains  is  negligence  per  se.    lb. 

9.  Draw  bridge  :  obstruotion  of  navigation  :  act  of  congress. 
A  bridge  company  built  a  bridge  over  the  Missouri  river,  under 
authority  of  an  act  of  congress,  which  provided  that  such  bridge 
should  not  interfere  with  the  free  navigation  of  the  river,  beyond 
what  was  necessarv  in  order  to  carry  into  effect  the  rights  and 
privileges  granted  by  the  act ;  that  if  built  as  a  draw  bridge  it 
should  be  a  pivot  draw  bridge  with  the  draw  over  the  main  chan- 
nel of  the  river  at  an  accessible  and  navigable  point,  and  with 
spans  of  certain  length  on  each  side  of  the  pivot  pier  and  that  the 

Eiers  should  be  parallel  with  the  current.  The  bridge  company 
uilt  their  bridge  with  two  draw-rests,  one  above  and  the  other 
below  the  pivot  pier  and  one  hundred  and  forty  feet  distant  from 
it.  Afterwards  the  bridge  company  leased  the  bridge  structure  to 
the  defendant.  Three  years  after,  plaintiff 's  boat,  while  attempt- 
ing to  go  through  the  draw  during  a  high  stage  of  water,  was 
driven  against  one  of  the  piers  by  the  current  and  sunk.  The 
plaintiff  charged  that  the  piers  were  not  parallel  to  the  current 
and  that  the  draw-rests  above  the  bridge  caused  a  cross-current 
which  drove  the  boat  against  the  pier.  Held,  that  if  the  bridge 
was  so  built  that  the  piers  were  parallel  to  the  usual  and  ordinary 
course  of  the  current  it  was  a  sufficient  compliance  with  the  act, 
and  this  question  was  properly  one  for  the  jury.  Silver  v.  The 
Missouri  Pacific  Railway  Company,  79. 

10.  :  :  WHEN  lawful  structure.     Bridges  built  under 

and  pursuant  to  the  terms  of  an  act  of  congress  are  lawful 
structures.    lb. 
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11.  : :  NUISANCE.  An  act  of  congress  authorizing  a  par- 
tial obstruction  of  navigation  will  not»  liowever,  protect  an  imped- 
iment not  contemplated  by  the  statute,  and  any  excess  in  the 
exercise  of  the.  powers  granted  by  which  navigation  is  impaired 
becomes  a  nuisance  pro  tanto.    lb, 

12.  :  RIGHT  TO  BUILD  :  ESSENTIAL  PARTS  OF.    The  declarations  in 

an  act  of  congress  that  the  bridge  should  not  interfere  with  the 
free  navigation  of  the  river  beyond  what  was  necessary  to  carry 
into  effect  the  rights  and  privileges  thereby  granted,  as  well  as 
the  grant  of  the  right  to  build  the  bridge,  include  the  right  to 
maintain  such  structures  as  are  essential  parts  of  it.    lb, 

13.  Unlawful  bridge  :  burden  of  proof.  The  burden  of  proof  is  on 
plaintiff  to  show  that  the  bridge  does  not  conform  to  the  require- 
ments of  the  law.    lb, 

14.  Draw  bridge  :  unauthorized  structures.  There  being  no  evi- 
dence tending  to  show  that  the  draw-rests  were  unauthorized 
structures,  that  issue  should  not  have  been  submitted  to  the  jury. 
lb, 

15.  :  NUISANCE :  knowledge  of  by  lessee.    The  plaintiff,  in 

order  to  recover,  must  show  that  defendant,  who  wsis  a  lessee  of 
the  bridge,  had  notice  or  knowledge  of  the  fact  that  the  piers  of 
the  bridge  were  not  parallel  to  the  current  of  the  river  ;  but  such 
notice  or  knowledge  may  be  shown  by  facts  and  circumstances, 
and  not  necessarily  by  direct  evidence.    lb, 

16. : :  JURISDICTION  of  state  court.    When  the  act  of 

congress  under  which  a  draw  bridge  was  built  provides  that, 
where  any  litigation  arises  from  any  obstruction  or  alleged 
obstructions  to  the  free  navigation  of  the  river,  the  case  may  be 
tried  in  the  district  court  of  the  United  States  in  which  any  por- 
tion of  said  bridge  or  obstruction  touches,  such  provision  does  not 
divest  the  state  courts  of  jurisdiction  of  such  causes.    lb, 

17.  Negugence  :  railroads  :  municipal  ordinances.  Municipal 
ordinances  prescribing  certain  precautions  to  be  observed  by  rail- 
roads^in  using  its  street  crossings  do  not  absolve  them  from  the 
exercise  of  ordinary  care  in  other  particulars  not  mentioned  in  the 
ordinances  but  required  by  the  general  law  of  the  land  to  avoid 
injury  to  those  using  public  crossings  where  the  company's  tracks 
are  laid.  Wilkins  v.  The  SL  Louis,  Iron  Mountain  and  Southern 
Railway  Company ^  93. 

18.   : : :  watchman.    It  is  a  part  of  the  duty  of  a 

watchman  at  a  public  crossing  to  exercise  ordinary  care  in  warn- 
ing persons  on  or  near  the  crossing  of  any  approach  of  danger 
from  passing  trains,  and  this  is  so  although  the  ordinance  prescrib- 
ing the  watchman  only  requires  the  presence  of  one  at  the  crossing, 
"  who  shall  display  at  the  cars  in  the  daytime  a  red  flag  and  at 
night  a  red  light."    lb, 

19.   .     Negligence  is  the  want  of  that  degree  of  care  which  an 

ordinarily  prudent  person  would  exercise  under  like  circumstances. 
lb, 

20.  Railroad,  operation  of:  contributory  negligence.  The 
deceased,  who  was  in  charge  of  a  team  in  the  city  of  St.  Louis, 
left  it  at  some  distance  from  a  street  crossing  and  went  over  the 
latter  in  search  of  a  bolt  that  had  dropped  from  his  wagon,  and 
while  beyond  the  crossing  defendant's  train  backed  from  the  north 
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upon  and  covered  the  crossing  leaving  an  opening  about  two  feet 
id  width,  through  which  deceased  on  his  return  attempted  to  pass, 
but  was  caught  and  killed  by  a  backward  movement  of  the  train. 
There  was  evidence  that  no  bell  was  rung  and  no  whistle  sounded 
before  the  movement  of  the  train,  which  caused  the  accident. 
Held,  first,  that  the  deceased  might  rightly  assume  that  some  such 
signal  would  be  given  before  the  movement  was  made,  and,  second, 
that  it  could  not  be  said,  as  a  matter  of  law,  that  deceased  was 
guilty  of  contributory  negligence  in  passing  through  the  opening. 
lb, 

21.  Railroad  taxation:  board  op  equalization:  notice.  Under 
the  provisions  of  the  act  of  the  legislature  of  1871  (  Acts,  pp.  66-59) 
creating  a  state  board  of  equalization  to  adjust  and  equalize  the 
value  ot  railroad  property  for  purposes  of  taxation,  it  is  the  duty 
of  the  railroads  to  take  notice  of  the  time  and  place  of  the  meeting 
of  the  board  as  fixed  by  law.  The  State  ex  ret.  Love  v.  The  Han- 
nibal and  St.  Joseph  Railroad  Company,  120. 

22.  : :  evidence.  The  law  did  not  rec^aire  that  the  evi- 
dence upon  which  the  board  based  its  valuation  should  be  pre- 
served, nor  did  it  designate  the  evidence  upon  ^hich  such  valuation 
should  be  made.    lb. 

28. : :  presumption.    The  fact  that  the  board  fixed  the 

same  valuation  for  the  company's  property  for  the  preceding 
years  that  it  did  for  the  year  1872  does  not  raise  such  a  presump- 
tion that  it  acted  arbitrarily  and  without  evidence  as  will  overcome 
the  legal  presumption  that  it  honestly  discharged  its  duties.    Tb. 

24.  : .    Courts  can  grant  relief  against  the  mistake  in 

judgment  of  the  board  only  by  direct  proceeding  in  a  manner 
provided  by  law.    lb. 

25. :  :  omitted  years.    The  property  of  the  defendant 

being  subject  to  taxation  for  school  purposes  for  the  years  1867-1872 
was,  under  section  8  of  said  act  of  1871,  liable  for  school  taxes  for 
those  years  not  assessed  or  levied  prior  to  said  act  of  1871.    lb. 

26.  Constitution  :  rate  of  tax  levy.  The  limitation  of  the  present 
constitution  as  to  the  rate  of  levy  for  taxes  applied  only  to  years 
subsequent  to  its  adoption  ;  it  did  not  affect  levies  made  after  its 
adoption  for  years  prior  thereto.    lb. 

27.  Hannibal  and  st.  Joseph  railroad  company  :  exemption  from 
taxation  :  ROAD  TAXES.  The  term  **  county  taxes  "  includes  road 
taxes  within  the  meaning  of  the  provision  of  the  charter  of  the 
Hannibal  and  St.  Joseph  Railroad  Company  exempting  it  from 
county  taxes.    lb. 

28.  Railroad  :  delinquent  taxes  :  petition.  A  petition  in  an  action 
against  a  railroad  for  delinquent  taxes,  under  Revised  Statutes, 
1879,  section  6889,  et  seq..  need  not  describe  the  property  otherwise 
than  as  so  many  miles  of  a  given  value,  with  a  proper  proportion 
of  the  value  of  the  rolling  stock  added.  State  ex  ret.  Trammel  v. 
The  Hannibal  and  St.  Joseph  Railroad  Company,  136. 

29.  : : :  township  aid  act.    Nor  is  it  necessary 

when  suing  for  railroad  taxes,  levied  under  the  township  railroad 
aid  act  of  March  23,  1868  (Acts,  p.  92).  to  state  the  number  of 
miles  of  road  in  the  township,  the  petition  stating  the  amount  of 
railroad  tax  levied  in  the  township  on  defendant's  property.    lb. 
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80.  : : : .    It  is  immaterial  as  to  the  validity 

of  the  tax,  levied  mider  said  act  of  1868,  whether  the  county 
in  which  the  levy  was  made  had  or  had  not  a  township  orj^^ani- 
zation.    lb. 

81.  Hannibal  and  st.  Joseph  railroad  coiipany  :  exbmftion  from 
TAXES :  RAILROAP  TAX.  A  provision  of  the  law  incorporating  the 
Hannibal  and  St.  Joseph  Railroad  Company  exempted  the  stock  of 
said  company  "from  state  and  county  taxes  ;^  held  that  the 
exemption  included  a  tax  levied  to  pay  bonds  g:iven  by  it  for  stock 
in  a  railroad  company,  and  this,  although  the  bonds  can  only  be 

,      paid  out  of  the  tax  levied  for  the  special  purpose.    lb. 

82.  :  :  .  Neither  the  general  assembly  nor  a  con- 
stitutional convention  could  repeal  said  exemption  without  the 
consent  of  the  railroad.    lb. 

88.  Township  aid  act  of  1868 :  cohpromisb  bonds.  Compromise  or 
funding  bonds  issued  under  Revised  Statutes,  1879,  page  849,  for 
bonds  originally  issued  under  the  township  aid  act  of  March  28, 
1868,  are  valid.    lb. 

84.  : :  county  taxes.    Taxes  levied  to  pay  said  township 

funding  bonds  are  not  county  taxes  within  the  meaning  of  the 
charter  provisions  exempting  the  Hannibal  and  St.  Joseph  railroad 
from  the  payment  of  county  taxes.    lb. 

85.  Railroad:  action  for  back  taxes:  prima  facie  case.  The 
order  of  the  county  court,  levying  railroad  taxes  for  omitted 
years,  under  Revisea  Statutes,  1879,  section  6879,  and  which  recites 
that  the  years  were  omitted,  is  prima  facie  evidence  of  such 
omission,  and,  in  an  action  for  said  taxes,  it  is  not  necessary  for 
the  plaintiff,  in  order  to  make  out  a  prima  facie  case,  to  introduce 
the  levy  of  those  years  made  upon  property  other  than  railroad 
property.    lb. 

86.  Railroad  taxation:  levy.  The  order  of  the  county  court 
which  directs  the  clerk  to  extend  the  specified  tax  at  a  specified 
rate  upon  the  tax  books  for  the  omitted  years  is  a  sufficient 
levy.    lb, 

87.  Railroad  tax,  levy  of:  regular  term  of  county  court. 
Where  the  county  court  opens  a  regular  term,  and  adjourns  from 
day  to  day  for  a  number  of  days,  the  adjournments  are  a  part  of 
the  regular  term,  within  the  meaning  of  Revised  Statutes,  1879, 
section  6879,  providing  that  taxes  against  railroad  property  are 
to  be  levied  *'at  a  regular  term  of  said  court  if  in  session  at  the 
time."    lb. 

presumption,    a  levy  by  the  county  court  to  pay 


a  railroad  township  tax  gives  rise  to  the  presumption,  in  the 
absence  of  evidence  to  the  contrary,  that  the  preliminarv  order 

nuired  to  be  made  by  the  circuit  court,  under  the  act  of  March 
879  ( R.  S.  1879.  sec.  6799),  has  been  complied  with.    lb. 

Negligence  :  practice  :  burden  of  proof.  Iu  actions  for  negli- 
gence, the  burden  of  proving  negligence  of  defendant,  as  alleged 
m  the  petition,  is  upon  the  plaintij^,  and  the  burden  of  proving 
negligence  as  alleged  in  the  answer  is  upon  the  defendant.  The 
jury  must  be  left  to  determine  the  question  from  all  the  evidence, 
no  matter  by  whom  offered.  Murray  v.  The  Missouri  Pacific 
Railway  Company ^  286. 
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40.  : :  DAMAGES.    In  an  action  for  damages  for  personal 

injuries  compensation  may  be  allowed  for  expenses  incurred  for 
nursing,  where  there  is  evidence  that  plaintiif  was  in  bed  for  five 
months  and  was  nursed  by  ladies  about  the  house  who  were  con- 
stant in  their  attendance.  The  jurors  may  measure  the  value  of 
such  services  by  their  own  knowledge  and  experience,  and  detailed 
proof  of  their  value  is  not  required.    16. 

41.  : .    One  exercising  ordinary  care  in  crossing  a  street, 

who  is  injured  by  a  train  of  cars  because  of  tha  failure  or  the  rail- 
road company  to  ring  the  -bell,  or  have  a  man  stationed  on  the  car 
furthest  from  the  engine  to  give  danger  signals,  or  to  keep  a  watch- 
man at  the  street  crossing,  as  required  by  ordinance,  is  entitled  to 
recover ;  and  it  makes  no  difference  whether  the  injury  was 
caused  by  two  or  more  of  such  negligent  acts  or  by  one.    lb. 

42.  : .  Plaintiff  cannot  recover  in  an  action  for  negli- 
gence where  his  own  negligence  contributed  with  that  of  the 
defendant  to  produce  the  injury.    lb, 

43.  : .    Where  the  witnesses  are  of  equal  credit,  positive 

evidence  that  a  signal  was  given  is,  as  a  generM  rule,  of  more 
weight  than  that  or  witnesses  who  say  they  did  not  hear  it.  But 
much  depends  upon  the  position,  attention  and  credibility  of  the 
vntnesses,  and  the  ultimate  (question  whether  the  signal  was  given 
or  not  is  one  of  fact  for  the  jury.    lb, 

44.  :  VIOLATION  OP  ORDINANCE.  The  failure  of  a  railroad  com- 
pany to  keep  a  fla^an  at  a  street  crossing  to  give  danger  signals, 
as  required  by  ordinance,  is  negligence  jper  se,    lb. 

45.  Carbibbs  of  passengers,  duty  of  :  BAiLROADa  A  carrier  of 
passengers  by  railroad  is  bound  to  use  the  utmost  practicable  care, 
not  only  to  safely  transport  its  passengers,  but  to  protect  them  in 
transit  from  violence  and  insults  from  those  on  the  train,  including 
fellow  passengers.  A  failure  to  do  so  will  render  the  carrier  liable 
for  any  damage  naturally  and  directly  resulting  therefrom.  Spohn 
V.  The  Missouri  Pacific  kaUway  Company,  417. 

46.  :  .  In  an  action  by  plaintiff  for  personal  injuries  sus- 
tained in  jumping  from  defendant's  moving  passenger  train, 
because  of  the  improper  conduct  of  the  conductor,  it  was  relevant 
for  plaintiff  to  explain  to  the  jury  the  reason  for  such  an  act  on 
his  part.    lb. 

47.    :  ACTING  UPON  APPEABANCES :  INTELLIGENCE  OF  PASSENGER. 

A  railroad  company  as  a  carrier  of  passengers  is  not  necessarily 
responsible  for  any  act  a  passenger  may  do  in  conseauence  of  some 
breach  of  duty  on  the  part  of  its  employes.  It  is  liable  only  for 
such  results  as  are  natural  and  probable  consequences  of  such 
breach  of  duty.  The  agents  of  the  company  are  not  chargeable 
with  knowleage  of  a  passenger's  ''intelligence  and  experience  in 
life."  They  are  authorized  to  act  upon  the  appearances  before 
them,  where  they  have  no  other  notice  of  the  facts.    lb. 

48.  Railboad:  action  fob  appbopbiatino  land:  instbuction. 
Where  one  seeks  to  recover  damages  from  a  railroad  company  for 
entering  upon,  and  appropriating,  a  strip  of  land  one  hundred  feet 
wide  for  railroad  purposes,  and  there  is  no  issue  as  to  the  owner- 
ship of  other  land  described  in  the  petition,  the  instruction  should 
be  confined  to  the  strip  in  question.  Brown  v.  The  Chicago , 
Burlington  and  Kansas  City  EailvMy  Company,  484. 
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49.  -: :  QUESTIONS  OF  law  and  fact.    The  ownership  of 

the  strip  is  a  question  of  law,  but  the  facts  from  which  such 
ownership  is  to  be  determined  should  be  submitted  to  the  jury. 
lb, 

50.  :  PLEADING :  SUFFICIENCY  OF  STATEMENT.     A  statement  was 

filed  before  a  justice  of  the  peace  in  the  form  of  an  account,  as 
follows:  "St.  Louis  and  San  Francisco  Railway  ^Company  to 
Theo.  J.  Wittinjf.  Dr.  To  damages  in  negligently  breaking  soda 
apparatus  shipped  May  2,  1884,  from  Oswego,  Kansas,  to  St.  fjOtds, 
Missouri,  two  hundred  dollars."  Held  that  the  statement  was 
sufficient,  as  it  not  only  informed  the  defendant  of  the  nature  of 
pjaintiff^s  claim,  but  a  judgment  on  it  would  bar  another  action. 
Witting  v.  The  St.  Louts  &  San  Francisco  Rail  way  Company,  681. 

51.  Common  carrier:  neqlioencb:  exemption  from.  While  a  com- 
mon carrier  may  by  special  contract  limit  his  common-law  liability 
as  insurer  of  goods  carried  by  him,  he  cannot  limit  his  liability  so 
as  to  exempt  himself  from  loss  or  damage  occasioned  by  his  own 
or  his  servants*  negligence.    lb, 

62.    :  BILL  OF  LADING :  exemption  from  NEGLIOENCB  :  BURDEN  OF 

proof.  Where  the  bill  of  lading  exempts  the  carrier  from  liabil- 
ity for  breakage  of  the  goods  carried,  it  is  the  duty  of  the  carrier, 
in  an  action  for  damage  for  such  breakage,  to  bring  himself  in 
the  first  instance  within  the  exem})tion ;  the  burden  of  proof  is 
then  upon  plaintiff  to  prove  the  carrier's  negligence.    lb. 

53.  Negligence  :  burden  op  proof.  The  burden  of  establishing  neg- 
ligence is  on  the  party  who  founds  his  cause  of  action  thereon.  lb, 

54.  :  question  for  jury.    The  evidence  in  this  case  deemed 

sufficient  to  authorize  the  submission  to  the  jury  of  the  question  of 
the  carrier's  negligence.    lb, 

RAPE. 

Pleading,  criminal  :  attempt  to  rape  :  indictment.  An  indictment 
alleging  that  defendant,  by  verbal  solicitations,  tried  to  obtain  the 
consent  of  a  female  child,  under  the  age  of  twelve  yenrs,  to  have 
sexual  intercourse  with  him,  but  that  he  failed  in  his  purpose, 
fails  to  charge  an  attempt  to  rape  under  the  statute.  To  consti- 
tute the  crime  there  must  be  an  actual  attempt.  (R.  S.  1879,  sees. 
1263.  1645.)    State  v.  Harney,  470. 

RECEIPTS. 

See  Evidence,  1. 

RECENT  POSSESSION  OF  STOLEN  PROPERTY. 

See  Larceny,  5,  6,  7,  8. 

REDEMPTION. 

See  Mortgages  and  Deeds  of  Trust,  1,  2,  3,  7. 

Tax  Sale. 

REFERENCE. 

Practice  :  reference.  Where  the  examination  of  a  long  and  diffi- 
cult account  is  involved  in  a  case,  the  court  may  direct  a  com- 
pulsory reference  under  Revised  Statutes,  1879,  section  8606. 
Third  National  Bank  v.  Owen,  558. 
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REMAINDER. 

See  Life-Estate,  1. 

Wills,  9. 

REMARKS  OF  COUNSEL. 

See  Practice,  Criminal,  2,  4»  14, 

REMARKS  OF  COURT. 

See  Practice,  Criminal,  1,  13. 

RENTS  AND  PROFITS. 

Condemnation  proceeding  :  rents  and  profits.  Where  an  owner 
recovers  interest  on  an  award  of  damages  for  land  taken  for  public 
use  he  must  account  for  rents  and  profits  from  the  time  of  the 
taking. .  Plum  v.  City  of  Kansas,  525. 

See  Tax  Sale,  4. 

REPAIRS. 

See  Landlord  and  Tenant,  8,  4. 

RES  GEST^. 

See  Criminal  Law,  49,  60. 

RES  JUDICATA. 

Res  jxtdicata.  Where  a  court  has  jurisdiction  of  the  parties  and 
subject-matter  of  an  action  and  there  has  been  no  appeal,  the 
judgment  will  be  res  judicata,  regardless  of  the  question  whether 
the  suit  was  a  proper  one  in  which  to  try  the  issues  decided.  Mur- 
phy V,  De  France,  161. 

ROADS  AND  HIGHWAYS. 

1.  Wrongful  taking  of  land  by  county  for  public  road:  eject- 
ment. Ejectment  will  lie  against  a  county  to'  recover  land  which 
has  been  wrongfully  taken  and  converted  into  a  public  road.  The 
plaintifE  is  entitled  to  recover  in  such  action  where  the  proceed- 
mgs  to  open  the  road  in  question  are  void  and  there  has  been  no 
dedication  by  use.    McCarty  v.  Clark  County,  179. 

2.     : :  practice.    In  an  action  of  ejectment  against  a 

county  to  recover  land  wrongfully  taken  for  a  public  road,  where 
the  answer  sets  up  the  proceedings  to  open  the  road  and  avers  their 
validity  and  alleges  that  the  road  has  been  used  as  a  public  high- 
way continuously  since  that  time  to  the  date  of  the  answer,  such 
allegations  constitute  an  admission  of  possession  by  the  county, 
and  no  proof  will  be  required  of  such  possession.    16. 

3.  HiOHWAYB :  ESTABUSHMENT  OF :  APPEAL.  Under  the  road  law 
(Revised  Law  of  1888,  Acts,  1883,  page  158)  no  appeal  is  provided 
lor  to  the  circuit  court  where  the  county  court  refuses  to  make  an 
order  opening  or  changing  a  road.    Aldridge  v.  Spears,  400. 

4. : : .    The  power  to  decide  whether  a  particular 

highway  is  necessary  to  the  public  welfare  is  confined  to  the 
county  court  of  each  county.    J  h. 
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6.  Ehucbnt  domain:  legislative  and  judicial  questions.  When 
an  attempt  is  made  to  take  private  property  for  pablic  use,  whether 
the  use  is  really  a  public  one  or  not  is  a  judicial  question  and  must 
under  the  constitution  be  determined  by  the  courts  without  regard 
to  any  legislative  assertion  on  the  subject,  but,  when  the  use  is 
determined  to  be  a  public  one.  the  question  whether  the  public 
welfare  requires  the  exercise  of  the  power  of  eminent  domain  is 
one  which  rests  with  the  legislature  and  not  with  the  courts.    lb. 

ST.  LOUIS. 

1.  Public  wharf:  lease  by  st.  louis  city  for  warehouse.  The 
city  of  St.  Louis,  imder  its  charter,  has  the  right  to  make  a  lease, 
containing  proper  stipulations  as  to  its  termination,  of  a  part  of  its 
wharf  for  the  erection  of  such  warehouse.  The  Belcher  Sugar 
Refining  Company  v.  The  8t  Louis  (}rain  Elevator  Company,  192. 

2.  St.  LOUIS  city:  charter:  unpaved  wharf,  lease  of.  The  char- 
ter power  of  a  city  to  lease  portions  of  its  "unpaved"  wharf 
apphes  to  any  portion  not  pavea  in  a  manner  suitable  for  receiving 
and  discharging  passengers  and  freight,  and  a  part  not  used  for 
that  purpose,  from  which  most  of  the  macadam  was  washed  away 
in  1878,  and  which  has  been  used  ever  since  as  a  scavenger  dump, 
is  not  paved  within  the  meaning  of  the  charter.    Ih, 

SALK 

See  Administration,  8,  4,  5,  6,  7,  8,  9. 

Deeds,  1. 

Tax  Sale. 

SATISFACnCN.    . 

See  Mortgages  and  Deeds  of  Trust,  6. 

SELF-DEFENSE. 

See  Practice,  Criminal,  11. 

SELF-SERVING  ACTS  AND  DECLARATIONa 

See  Criminal  Law,  80. 

SEPARATE  ESTATK 

See  Married  Women,  18 

SHERIFF'S  DEED. ' 

1.  Sheriff's  DEED :  evidence.  A  sheriff's  deed  is  not  inadmissible 
in  a  collateral  proceeding  upon  the  ground  that  it  recites  a  judg- 
ment against  three  defendants  and  a  direction  to  levy  against  one 
of  them  only,  where  the  levy  was  actually  made  upon  the  land  of 
the  defendant  named,  and  it  was  sold  accordingly.  Owen  v.  Baker, 
407. 

• :  recital  in  :  date  of  judgment  uen.    Where  the  law  fixes 


the  date  of  the  beginning  of  a  judgment  lien,  the  sheriff  cannot 
change  such  time  bv  a  recital  in  his  deed  to  the  effect  that  the 
execution  purchaser  s  title  shall  begin  at  a  later  period.    lb, 

acknowledgment.     Where,  by  the  law  in  force  at  the 


time  the  clerk  of  the  circuit  court  is  also  recorder  of  deeds,  a 
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sheriff's  deed  will  not  be  Tield  invalid  because  of  the  addition  in 
the  acknowledgment  of  the  word  *' recorder"  after  the  name  of 
the  clerk.    lb, 

4.  Conveyance:  unrecorded  sheribIp's  deed.  A  sheriff's  deed, 
though  not  recorded,  is  valid  as  against  the  judgment  debtor  and 
his  heirs.    Bailey  v.  Winn,  649. 

SPECIFIC  PERFORMANCE. 

1.  Court  of  equity  :  specific  performance  :  unfair  contract. 
A  court  of  equity  will  not  sjjecifically  enforce  a  contract  for  the 
sale  of  land,  where  it  contains  such  elements  of  surprise,  undue 
advantage  or  unfairness  as  to  prompt  a  court  of  equity  to  say  that 
it  is  not  right  and  proper  to  administer  the  relief,  and  the  relief 
will  be  refused  in  such  case,  though  the  court  would  not  rescind 
the  contract  thus  made,  but  would  remit  the  complaining  party  to 
his  remedy  at  law.    McElroy  v.  Maxwell,  294. 

2. :  :  .     In  a  suit  for  specific  performance,  it 

appeared  that  defendant  was  an  illiterate  and  feeble  old  woman, 
who  had  been  urgently  importimed  by  a  real-estate  agent,  a 
former  neighbor  and  member  of  her  church,  for  authority  to  sell 
her  farm,  but  that  she  persistently  refused  to  do  so  until  the  last 
interview,  when  the  agent  induced  her  to  sign  what  she  supposed 
to  be  a  memorandum  stating  that  she  finally  declined  to  sell,  but 
which  was  in  realty  a  power  of  sale,  under  which  the  agent  made 
a  contract  in  her  name.  Held  that  this  contract  would  not  be 
enforced  in  equity.    Ih, 

8.  Specific  PERFOitMANCB :  agent  of  both  parties.  Where  the 
vendor's  agent  was  also  acting  as  agent  of  the  vendee,  without  the 
knowledge  of  the  vendor,  his  contract  of  sale  will  not  be  enforced 
against  the  vendor.    lb. 

4.     :  married  woman.    Specific  performance  of  a  contract  for 

sale  of  land  not  her  separate  estate  cannot  be  enforced  against  a 
married  woman.     Ovrin  v,  Smurr,  550. 

5.     :  husband's  interest  in  wife's  land.    Nor  can  a  decree, 

therefore,  be  rendered  against  her  husband  as  to  his  interest  in  the 
land,  although  he  was  a  party  to  the  contract  to  convey.    lb. 

6.     :  EQUITABLE  UEN.    Nor  in  such  suit  would  there  be  an 

equitable  lieu  in  favor  of  the  plaintiffs  for  money  paid  on  the  con- 
tract by  them  to  the  husband,  it  not  appearing  he  was  the  wife's 
agent.    lb. 

7.  Action  for  money  had  and  received.  Such  cash  payment 
might,  however,  be  recovered  in  an  action  for  money  had  and 
received.    lb. 

8.  Married  woman  :  contract  to  convey  land  :  specific  perform- 
ance. Under  the  statutes  of  Missouri  a  married  woman  cannot  be 
compelled  to  specifically  i)erform  a  contract  for  the  sale  of  her 
legal  estate  in  land.  (R.  S.  1889,  sees.  2896,  2397.)  Rush  v. 
Brown,  586. 

9. : 1  :  code  of  procedure  :  petition  :  relief. 

A  petition  alleging  a  contract  by  a  husband  and  wife  for  the  con- 
veyance of  the  latter's  land  and  praying  for  specific  performance 
and  general  relief  cannot  be  construed  as  asking  for  a  monev 
judgment,  and  a  general  demurrer  to  it  is  properly  sustained. 
(R.S.  1889,  sec  2089.)    lb. 
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SPOLIATION. 

Official  bonds  :  spoliation.  Spoliatioa  of  an  instmment  is  the 
act  of  a  stranger  without  the  participation  of  the  parties  interested. 
State  17.  McGonigle,  353. 

County  officials  having  the  custody  of  bonds  are 


3. 


strangers  within  the  meaning  of  the  rule,  s^  that  where  such  offi- 
cials deface  such  bonds  their  acts  are  spoUation.    lb. 

Where,   however,  the  bond  is  changed  by  the 


officials  before  it  is  delivered  or  accepted  it  is  not  a  case  of  spolia- 
tion.   J  6. 

STATUTES. 

See  Construction. 

STATUTES  CITED  AND  CONSTRUED. 


Revised  Statctte^,  1889. 


Section  788, 
Section  1964, 
Section  1979, 
Section  2039, 
Section  2097, 
Section  21 17, 
Section  2131, 
Section  2168, 
Section  2216, 
Section  2246, 


Section  192, 
Section  1044, 
Section  1102, 
Section  1207, 
Section  1268. 
Section  1210, 
Section  1253, 
Section  1262, 
Section  1326, 
Section  1374, 
Section  1645, 
Section  1655, 
Section  1820, 
Section  1927, 
Section  3054, 
Section  3055, 
Section  3056, 
Section  3057, 
Section  3219, 
Section  3227, 
Section  3229, 
Section  3248, 


see  page  687. 
see  page  502. 
see  page  502. 
see  page  591. 
see  page  668, 
see  page  591, 
see  page  591. 
see  page  644, 
see  page  592. 
see  page  582. 

Revised 

see  page  64. 
see  page  66. 
see  page  405. 
see  page  150. 
see  page  150. 
see  pages  405,  462. 
see  page  472. 
see  pages  244,  265. 
see  page  220. 
see  page  189. 
see  page  472. 
see  page  271. 
see  page  482. 
see  page  246. 
see  page  462. 
see  page  462. 
see  page  462. 
see  page  463. 
see  page  279. 
see  page  228. 
see  pages  279, 623. 
see  page  279. 


Section  2302, 
Section  2896, 
Section  2397, 
Section  4114, 
Section  5436, 
Section  5437, 
Section  5974, 
Section  6371, 
Section  6594, 
Section  8251, 

Statutes,  1879. 


see  page  593. 
see  page  590. 
see  page  590. 
see  page  482. 
see  page  187. 
see  page  188. 
see  page  580. 
see  page  477. 
seepage  644. 
see  page  416. 


Section  8295,  see  page  552. 
Section  8296,  see  page  598. 
Section  3685,  see  page  216. 
Section  3638,  see  page  216. 
Section  3640,  see  page  216. 
Section  3705,  see  page  453. 
Section  3774,  see  page  458. 
Section  3917,  see  page  371. 
Section  3962,  see  page  171. 
Section  5356,  see  page  65. 
Section  5357,  see  page  65. 
Section  5378,  see  pages  62,  65. 
Section  5379,  see  page  63. 
Section  5380,  see  page  68. 
Section  5383,  see  page  63. 
Section  5600,  see  page  212. 
Section  6688,  see  page  211. 
Section  6879,  pee  pages  134,  149, 

150. 
Section  6889,  see  page  144. 
Section  7115,  see  page  315. 
Chapter  145,  article  8,  see  page  145. 


Page 
Page 


Wagner's  Statutes. 

Page  1218,  seepage  182. 

General  Statutes,  1865. 

95,  section    1,  see  page  130.      Page    290.  section    6,  see  page  132. 
262,  section  21 ,  see  page  130.      Chapter  52,  see  page  181. 
Chapter  53,  see  page  132. 
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RbviseI)  Statutes,  1865. 

Page  1867,  chapter  187,  see  page        Chapter  22,  see  page  182. 

181.  Chapter  103,  article  1,  see  page 

Page  1876,  section  47,  see  page  182.         228. 

Revised  Statutes,  1845. 

Page  960,  •chapter  157,  see  page  181.    Chapter  22,  see  page  182. 
Revisbd^Statutes,  1885. 

Page  120,  section    8,  see  page  418.  Page  525,  Section  '  2,  see  page  41 8. 

Page  159,  section  89,  see  page  11.7.  Page  544,  section  80,  see  page  181. 

Page  169,  section  41,  see  page  117.  Page  544,  section  81,  see  page  181. 

Page  256,  section  17,  see  page  412.  Page  544,  section  32,  See  page  131. 


Page  269,  section  45,  see  page  418.    Page  544,  section  83,  see  page  181 . 
^       -^-^-^        "        ~  3age412.    Page  106,  see  ] 

^age  546,     see  page  181. 


Page  889,  section    8,  see  page  412.    Page  106,  see  page  182. 
Pa      "'' 


Revised  Statutes,  1825. 
Page  688,  see  page  181. 

Acts,  1885. 
Page  558,  see  page  181. 

Acts,  1886-7. 
Page  252,  see  page  146. 
Acrrs,  1887. 
Page  110,  see  page  181.    Page  252,  section  24,  see  page  180. 

Acts,  1847. 

Page  157,  section  4,  see  pages  180,  146. 

ACTS,  1850. 

Page  277,  section  14,  see  page  182. 

Acts,  1852. 
Page  15,  section  8,  see  page  180. 
Acts,  1868. 
Page  92,  see  page  148.  Page  151,  see  page  188. 

Acts,  1871. 
Page  66,  section  8,  see  pages  128.  146.    Page  57,  section  7,  see  page  127. 

Acts,  1878. 
Page  68,  see  pi^e  184.  Page  108,  see  page  184. 

Acts,  1874. 
Page  180,  see  page  184.  Page  256,  see  page  657. 

Acts,  1875. 

Page  61,  see  page  166.        Page  149,  see  page  184« 
Page  119,  see  page  184.       Page  169,  see  page  177. 
Page  244,  see  page  528, 
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Acrrs,  1877. 
Page  197,  see  page  148.  Page  898,  see  page  184. 

Acts,  1879. 
Page  189,  seepage  160. 

Acts,  1888. 
Page  158,  see  page  408. 

Acts,  1885. 
Page  215,  see  page  644. 
TAXATION. 

1.  Bailboad  taxation  :  board  op  equalization  !  NOTICE.  Under 
the  provisions  of  the  act  of  the  legislature  of  1871  ( Acts,  pp.  56-59) 
creating  a  state  board  of  equalization  to  adjust  and  equalize  the 
value  of  railroad  property  for  purposes  of  taxation,  it  is  the  duty 
of  the  railroads  to  take  notice  of  tne  time  and  place  of  the  meeting 
of  the  board  as  fixed  by  the  law.  Tfie  State  ex  rel.  Love  v.  The 
Hannibal  and  St  Joseph  Railroad  Company,  120. 

2.  : :  EVIDENCE.  The  law  did  not  require  that  'the  evi- 
dence upon  which  the  board  based  it  valuation  should  be  pre- 
served, nor  did  it  designate  the  evidence  upon  which  such  valuation 
should  be  made.    lb. 

8.     : :  PRESUMPTION.    The  fact  that  the  board  fixed  the 

same  valuation  for  the  company*s  property  for  the  preceding  years 
that  it  did  for  the  year  1872  does  not  raise  such  a  presumption  that 
it  acted  arbitrarily  and  without  evidence  as  will  overcome  the  legal 
presumption  that  it  honestly  discharged  its  duties.    lb. 

4.     : .    Courts  can  grant  relief  against  the  mistake   in 

judgment  of  the  board  only  by  direct  proceeding  in  a  manner  pro- 
vided by  law.    lb. 

5.     : :  OMITTED  YEARS.    The  property  of  the  defendant 

being  subject  to  taxation  for  school  purposes  for  the  years  1867-1872 
was,  under  section  8  of  said  act  of  1871,  liable  for  school  taxes  for 
those  years  not  assessed  or  levied  prior  to  said  act  of  1871.    lb. 

6.  Constitution  :  rate  op  tax  levy.  The  limitation  of  the  present 
constitution  as  to  the  rate  of  levy  for  taxes  applied  only  to  years 
subsequent  to  its  adoption  ;  it  did  not  affect  levies  made  after  its 
adoption  for  years  prior  thereto.    lb. 

7.  Hannibal  and  st.  Joseph  railroad  company  :  exemption  from 
taxation  :  ROAD  TAXES.  The  term  **  county  taxes  "  includes  road 
taxes  within  the  meaning  of  the  provision  of  the  charter  of  the 
Hannibal  and  St.  Joseph  Railroad  Company  exempting  it  from 
county  taxes.    lb. 

8.  Railroad  :  delinquent  taxes  :  petition.  A  petition  in  an  action 
against  a  railroad  for  delinquent  taxes,  under  Revised  Statutes, 
1879,  section  6889,  et  seq.^  need  not  describe  the  property  otherwise 
than  as  so  many  miles  of  a  given  value,  with  a  proper  proportion 
of  the  value  of  the  rolling  stock  added.  State  ex  rel.  Trammel  v. 
The  Hannibal  and  St.  Joseph  Railroad  Company,  186. 
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9.    : :  :  township  aid  act.    Nor  is  it  necessary, 

when  suing  for  railroad  taxes,  levied  under  the  township  railroad 
aid  act  of  March  28,  1868  (Acts,  p.  92),  to  state  the  number  of 
miles  of  road  in  the  township,  the  petition  stating  the  amount  of 
railroad  tax  levied  in  the  township  on  defendant's  property.    lb. 

10.  : : : .    It  is  immaterial  as  to  the  validity 

of  the  tax,  levied  under  said  act  of  1868,  whether  the  county  in 
which  the  levy  was  made  had  or  had  not  a  township  organization. 
15. 

11.  Hannibal  and  st.  Joseph  railroad  company:  exemption  from 
TAXES :  RAILROAD  TAX.  A  provision  of  the  law  incorporating  the 
Hannibal  and  St.  Joseph  Railroad  Company  exempted  the  stock  of 
said  company  "from  state  and  county  taxes ;^  held  that  the 
exemption  included  a  tax  levied  to  pay  bonds  given  by  it  for  stock 
in  a  railroad  company,  and  this,  although  the  bonds  can  only  be 
paid  out  of  the  tax  levied  for  the  special  purpose.    lb, 

12.  : : .  Neither  the  general  assembly  nor  a  con- 
stitutional convention  could  repeal  said  exemption  without  the 
consent  of  the  railroad.    lb. 

13.  Township  aid  act  :  bonds  :  county  taxes.  Taxes  levied  to  pay 
township  funding  bonds  are  not  county  taxes  within  the  meaning 
of  the  charter  provisions  exempting  the  Hannibal  and  St.  Joseph 
railroad  from  the  payment  of  county  taxes.    lb. 

14.  Railroad  :  action  for  back  taxes  :  prima  facie  case.  The 
order  of  the  county  court,  levying  railroad  taxes  for  omitted 
years,  under  Revised  Statutes,  1879,  section  6879,  and  which 
recites  that  the  years  were  omitted,  is  prima  facie  evidence  of 
such  omission,  and,  in  an  action  for  said  taxes,  it  is  not  necessary 
for  the  plaintiff,  in  order  to  make  out  a  prima  facie  case,  to  intro- 
duce the  levy  of  those  years  made  upon  property  other  than  rail- 
road property.    lb. 

15.  Railroad  taxation  :  levy.  The  order  of  the  county  court  which 
directs  the  clerk  to  extend  the  specified  tax  at  a  specified  rate  upon 
the  tax  books  for  the  omitted  years  is  a  sufficient  levy.    lb. 

16.  Railroad  tax,  levy  of:  regular  term  of  county  court. 
Where  the  county  court  opens  a  regular  term,  and  adjourns  from 
day  to  day  for  a  number  of  days,  tne  adjournments  are  a  part  of 
the  regular  term,  within  the  meaning  of  Revised  Statutes,  1879, 
section  6879,  providing  that  taxes  against  railroad  property  are  to 
be  levied  *'at  a  reg^ar  term  of  said  court  if  in  session  at  the 
time."    lb. 

17.  : :  PRESUMPTION.    A  levy  by  the  county  court  to  pay 

a  railroad  township  tax  gives  rise  to  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  that  the  preliminarv  order  required  to 
be  made  by  the  circuit  court,  under  tne  act  of  March  8. 1879  ( R.  S. 
1879,  sec.  6799),  has  been  complied  with.    lb. 

TAX  SALE. 

1.  Back  taxes  :  parties  :  redemption.  The  holder  of  a  note  secured 
by  deed  of  trust  can  redeem  the  land  from  a  tax  foreclosure  sale, 
if  not  made  a  party  to  the  foreclosure  suit.  Boatmen's  Savingn 
Bank  v.  Orewe,  626. 
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2.  Back-tax  sale  :  redemption  :  improvements.  A  purchaser  of  the 
land  at  the  tax  sale,  or  one  holding  under  him,  who  has  made  val- 
uable improvements  thereon  under  the  belief  that  he  acquired  a 
good  title  will,  on  a  bill  against  him  to  redeem,  be  allowed  com- 
pensation for  his  improvements.    Ih. 

8.     : : :  NOTICE.    Constructive  notfoe  implied  from 

the  record  of  the  deed  of  trust  will  not  preclude  such  purchaser  at 
the  tax  sale  or  bis  grantee  from  recovermg  for  the  improvements. 
lb, 

4.     : : :  rents.    The  purchaser  at  the  tax  sale,  or 

his  grantee,  on  the  bill  against  him  to  redeem,  will  not  be  charged 
with  rents,  it  appearing  that  the  land  derived  all  its  rental  viuue 
from  improvements  made  by  him.    lb, 

5.     :  : :  quitclaim  deed.    One   purchasing   by 

Quitclaim  deed  from  t^e  purchaser  at  the  tax  sale  will  acquire  all 
the  rights  of  his  grantor.    lb, 

6.     : : :  decree  for  redemption.    Where  two  lots 

have  been  assessed  and  foreclosed  separately,  the  decree  for 
redemption  should  run  against  them  separately.    lb. 

TENANTS  IN  COMMON. 

Tenants  in  coifMON :  adverse  possession.  Where  a  tenant  in  com- 
mon denies  in  a  pleading  his  cotenant's  right,  it  is  evidence  of 
ouster,  as  well  as  any  other  claim  to  exclusive  ownership.  Amiok 
V.  Brubaker,  478. 

TENANCY  AT  WILL. 

See  Landlord  and  Tenant,  1,  2. 

TENDER. 

Tender  :  waiver  of  money.  The  actual  production  of  the  money  ma^ 
be  waived  in  a  tender.  Walsh  v,  St,  Louis  Exposition  db  Muste 
Association,  584. 

TOWNSfflP  AID  ACT. 

See  Railroads,  tiS,  84. 

TRUSTS  AND  TRUSTEES. 

1.  Trustee:  application  of  trust  funds:  statute.  It  was  not 
error  in  a  suit  against  the  grantor*s  heirs,  to  foreclose  the  mortgage 
to  exclude  evidence  offered  by  defendants  tending  to  prove  that 
the  debts  of  the  grantor  had  been  paid  before  the  execution  of  the 
mortgage  since,  under  Revised  Statutes,  1879,  section  8937,  it  is 
not  obligatory  upon  one  dealing  with  a  trustee  to  see  that  the 
funds  raised  for  the  purposes  of  the  trust  were  properly  applied. 
Orr  V,  Rode,  887. 

2.  Evidence:  death  of  party:  contract  with  trustee.  The 
statute  (R.  S.  1889,  sec.  8918)  regulating  the  admissibility  of  the 
testimony  of  interested  persons,  where  the  adverse  party  is  dead« 
does  not  exclude  the  evidence  of  one  party  to  a  contract  when  the 
transaction  on  the  other  part  was  had  with  a  trustee  competent  to 
contract  as  principal  and  to  sue  in  his  own  name.    lb. 
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8.  Equitable  title  :  notice  of  by  holder  op  legal  title  :  trus- 
tees. One  acquiring  a  le^al  title  with  notice  of  the  equitable  title 
being  held  by  another  will  be  regarded  as  a  trustee  of  the  legal 
title  for  the  benefit  of  the  equitable  one.    Bailey  v.  Winn,  649. 

One  who  takes  a  deed  from  the  owner  of 


a  legal  title,  but  pays  nothing  for  it,  and  is  to  pay  nothing  if  he  fails 
in  a  suit  to  recover  the  land,  occupies  no  better  position  than  his 
grantor.    lb. 

See  Public  Trust. 

ULTRA  VIRES. 

See  Corporations,  1,  2. 

VARIANCE.  . 

See  Practice,  Criminal,  33,  23. 

VENDOR'S  LIEN. 

See  Dower,  4. 

VENUE. 

See  Practice,  Civil,  21, 24. 

VERDICT. 

Practice,  criminal  :  verdict.  A  verdict  of  guilty  as  charged  in  the 
indictment,  and  assessment  of  punishment  at  imprisonment  in 
the  penitentiary  for  the  term  of  three  years  is  sufficient  upon  a  trial 
for  lelonious  assault.  Revised  Statutes,  1879,  section  1927,  onljr 
requires  that  the  verdict  specify  the  degree  of  the  offense  where  it 
is  mferior  to  that  charged  in  the  indictment.    State  v.  Elmna,  248. 

WAIVER. 

1.  .  Practice  :  averments  op  petition  :  waiver  :  negugencb.  Where, 
on  a  trial  of  an  action  for  the  death  of  a  person  resulting  from  the 
negligent  act  of  a  railroad,  both  parties  on  the  introduction  of  the 
evidence,  and  by  their  instructions  treat  an  issue  as  properly  before 
the  jury,  the  objection  that  such  issue  was  not  within  the  aver- 
ments of  the  petition  is  waived.  Hilz  v.  The  Missouri  Pacific 
Railway  Company ^  86. 

2. :  DEMURRER  TO  EVIDENCE.    The  defendant  waives  objection 

to  the  court's  overruling  an  Instruction  in  the  nature  of  a  demurrer 
to  plaintiff's  evidence  by  afterwards  introducing  evidence  in  its 
own  behalf.    Ih, 

8.     : .    The  entire  evidence  will  be  reviewed  on  a  similar 

instruction  asked  at  the  close  of  defendant's  evidence.    lb. 

See  Justices'  Courts,  1. 

Practice,  Civil,  42. 

WHARF, 

See  Municipal  Corporations,  4.  5,  6,  7,  8b 
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WILLS. 

1.  PRAcmcR  :  ACTION  TO  CONTEST  VALIDITY  OP  WILL.  In  a  proceeding 
in  the  circuit  court  to  contest  the  vahdity  of  a  will,  or  to  have  a 
will  proved  which  has  been  rejected,  the  only  issue  that  can  be 
tendered  or  tried  is  whether  pr  not  the  writing  produced  be  the 
will  of  the  testator.    Cox  v.  Cox,  168. 

2. :  .    It  is  error  for  the  court  in  such  proceeding  to 

construe  or  interpret  the  will  or  any  of  its  provisions  or  to  dis- 
tinguish between  valid  and  void  dispositions.    lb. 

8.     :  .    If  the  will  be  properly  executed  and  proved,  it 

must  be  admitted  to  probate,  although  it  contain  no  provision 
capable  of  execution,  or  valid  under  the  la^.    lb. 

4. :  .    The  establishment  of  the  instrument  as  the  will 

of  the  testator  in  no  way  impairs  the  rights  of  anyone  desiring  to 
test  the  legality  of  its  provisions  which  may  be  done  in  an  appro- 
priate proceeding.    lb, 

5.  Will  :  construction  op  :  ufe-estatb  and  remaindbr  over,  A 
testator  by  the  second  clause  of  his  will  gave  to  his  wife  his  house- 
hold and  kitchen  furniture  and  all  his  other  personal  property  includ- 
ing money  on  hand,  in  bank  and  all  sums  due  him.  In  the  third 
clause  he  expresscfd  the  desire  that  his  business  of  manufacturing 
powders  and  perfumes  should  be  continued  after  his  death  and  to 
that  end  gave  his  wife  the  sole  power  to  conduct  his  business  in  all  of 
its  branches,  **  she  alone  to  derive  all  the  increase  from  the  same," 
with  the  right  to  sell  the  patent  rights  and  trade-marks,  "  keeping 
the  receipt  of  said  sale  for  her  sole  use  and  benefit."  The  fourth 
clause  of  the  will  declared  that  **it  is  my  desire  that  after  my 
wife's  death  all  of  my  children  shall  share,  and  share  alike,  in  the 
estate  left  by  her  whether  the  same  be  realty  or  personalty :  of 
course  I  refer  in  this  clause  to  whatever  she  has  remaining  of  that 
she  acquired  from  me  by  virtue  of  this  will."  Held,  that  the  will 
must  be  construed  as  a  whole,  and  this  being  done  it  gives  to  the 
wife  a  life-estate  in  all  the  testator's  property  with  remainder  over 
to  his  children.    Lewis  v.  Pitman,  281. 

6.     :  upe-estatb    with    power   of  disposition.    Where  an 

express  life-estate  is  created  by  the  will,  an  added  power  of  dispo- 
sition does  not  convert  such  life-estate  into  one  in  fee  simple.    lb, 

7.     : : .    Nor  is  it  necessary  that  the  life-estate 

should  be  created  in  express  terms.  If  the  intention  is  clear  from 
the  whole  will  that  the  first  taker  is  to  have  but  a  life-estate,  the 
subsequent  power  of  disposition  will  not  convert  it  into  one  in  fee 
simple.    lb. 

:  BEQUEST  OF  PERSONAL  PROPERTY  :  IMPLIED  POWER  OF  DIS- 


POSITION. Where  part  of  personal  property  l>equeathed  by  a 
testator  to  his  wife  is  of  a  perishable  nature,  an  implied  power  of 
disposition  will  not  be  regarded  as  given  because  of  the  use  of  the 
words  **  estate  left  by  her"  and  **  remaining  of  that  she  acquired 
by  me"  in  the  clause  of  the  will  giving  a  remainder  over  to  his 
children  on  the  death  of  the  wife.    lb. 

coNSTRUcnoN  OP:  REMAINDER.    A  testator  devised  land 


to  his  two  minor  children  and  their  heirs  forever,  to  each  an  undi- 
vided half.  He  made  provisions  for  its  management  by  his  execu- 
tor during  their  minority,  but  declared  that  when  both  arrived  at 
the  age  of  twenty-one  yeais  the  land  was  to  be  exclusively  under 
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their  control,  and  to  be  their  property.  The  will  then  provided 
that,  should  either  of  his  said  children  die  before  coming  of  age, 
CT  without  heirs  of  their  body,  the  whole  property  should  go  to  the 
•  survivor,  but  should  either  die,  leaving  heirs  of  his  or  her  body, 
his  or  her  undivided  half  should  be  the  property  of  such  heirs.  If 
both  of  said  children  should  die  before  coming  of  age,  without 
heirs  of  their  body,  the  lands  should  be  divided  ampng  testator's 
other  children.  Held  that  there  wab  a  remainder  only  in  case  of 
the  death  of  one  or  both  of  the  children  before  coming  of  age  with- 
out issue,  and,  therefore,  both  having  come  of  age  and  disposed  of 
the  property,  and  one  of  them  having  thereafter  died,  her  child 
had  no  interest  in  the  property.    PtozBer  v.  Hardesty,  598, 

WITNESSES. 

Eyidbncb:  death  op  party:  contbact  with  trustee.  The  statute 
(R.  S.  1889,  sec.  8918)  regulating  the  admissibility  of  the  testi- 
mony of  interested  persons,  where  the  adverse  party  is  dead,  does 
not  exclude  the  evidence  of  one  party  to  a  contract  when  the 
transaction  on  the  other  part  was  had  with  a  trustee  conipetent  to 
contract  as  principal  and  to  sue  in  his  own  name.  Orr  v,  Eode,  887. 
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RULES  FOR  THE  GOVERNMENT 

OF  THB 

Supreme  Court  of  Missouri. 

Adopted  at  the  April  Term^  1877. 


Chief  Justioe,  his  duty. 

Rule  1.  The  Chief  Justice  shall  superintend  mat- 
ters of  order  in  the  court  room. 

Motions  to  be  written,  signed  and  filed. 

Rule  2.  All  motions  in  a  cause  shall  be  in  writing, 
signed  by  counsel  and  filed  of  record. 

Argument  of  motions. 

Rule  3.  No  motion  shall  be  argued  unless  by  the 
direction  of  the  court. 

Taking  record  from  clerk's  office* 

Rule  4.  No  member  of  the  bar  shall  be  permitted 
to  take  a  record  from  the  clerk's  office  without  the  writ- 
ten permission  of  some  judge  of  the  court. 

Diminution  of  record,  suggestion  after  joinder  in  error. 

Rule  6.  No  suggestion  of  diminution  of  record  in 
civil  cases  will  be  entertained  by  the  court  after  joinder 
in  error,  except  by  consent  of  parties. 

Application  for  certiorari. 

Rule  6.  Whenever  a  certiorari  maybe  applied  for, 
there  shall  be  an  affidavit  of  the  defect  in  the  transcript 
which  it  is  designed  to  supply,  and  at  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse  party  or  his 
attorney  previous  to  the  making  of  the  application. 

19'otioes  of  writs  of  error. 

Rule  7.    All  notices  of  writs  of  error,  with  the  ac- 
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ceptance,  waiver  or  return  of  service  endorsed  thereon, 
shall  be  filed  with  the  clerk  of  this  court,  and  be  by  him 
attached  to  the  transcript  in  the  cause,  and  shall  be  the 
only  evidence  that  such  notice  has  been  given. 
Beviewing  instmctions. 

Rule  8.  In  actions  at  law  it  shall  not  be  necessary 
for  the  purpose  of  reviewing  in  the  Supreme  Court  the 
action  of  any  circuit  court  or  any  other  court,  having,  by 
statute,  jurisdiction  of  civil  cases,  in  giving  or  refusing 
instructions,  that  the  whole  of  the  testimony  given  or 
excluded  at  the  trial  in  the  court  of  first  instance  be 
embodied  in  the  bill  of  exceptions,  but  it  shall  be  suf- 
ficient for  the  purpose  of  such  review  that  the  bill  of 
exceptions  state  that  "evidence  tending  to  prov^"  a 
particular  fact  or  issue  was  given,  and  that  an  exception 
was  saved  to  the  giving  or  refusal  of  the  instructions 
founded  on  it. 

Bill  of  ezoeptions— whether  there  was  evidence  tending  to 
prove  an  issue. 

Rule  9.  If  the  opposite  party  shall  contend  that 
there  was  no  evidence  tending  to  prove  a  fact  or  issue, 
and  the  court  of  first  instance  shall  be  of  opinion  that 
there  was  such  evidence,  it  shall  be  the  duty  of  the  court 
to  allow  the  bill  of  exceptions  in  the  form  stated  in  the 
last  preceding  rule,  and  then  the  other  party  shall  be  at 
liberty  to  set  out  in  a  bill  of  exceptions,  to  be  prepared 
by  him,  the  whole  of  the  testimony  supposed  to  be  ap. 
plicable  to  such  fact  or  issue,  and  to  except  to  the  opin- 
ion of  the  court  that  the  same  tends  to  prove  such  fact 
or  issue. 

Bill  of  exceptions— whether  there  was  evidence  tending  to 
prove  an  issue. 

Rule  JO.  If  the  court  of  first  instance  shall  be  of 
opinion  that  there  is  no  evidence  tending  to  prove  a  par- 
ticular issue  or  fact,  the  party  alleging  that  there  is  such 
evidence  shall  tender  a  bill  of  exceptions,  detailing  all  the 
evidence  given  and  supposed  to  tend  to  the  proof  of  such 
fact  or  issue,  and  except  to  the  opinion  of  the  court  that 
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it  does  not  so  tend,  which  bill  of  exceptions  shall  be 
allowed  by  the  court  by  which  the  cause  is  tried. 
Exception^  to  admission  or  exclusion  of  evidence. 

Rule  11.  When  an  exception  is  saved  to  the  ad- 
mission or  exclusion  of  any  evidence,  or  the  allowance 
or  disallowance  of  any  question,  the  question  itself  shall 
be  stated  in  the  bill  of  exceptions,  or  the  substance  of 
the  evidence  shall  be  fully  stated. 

Bill  of  exceptions  in  equity  cases. 

Rule  12.     In  cases  of  equitable   jurisdiction    the 
whole  of  the  evidence  shall  be  embodied  in  the  bill  of 
exceptions,  unless  the  parties  shall  agree  upon  an  abbre- 
viated statement  thereof. 
Rule  as  to  making  out  transcripts. 

Rule  13.  The  clerks  of  the  several  circuit  courts 
and  other  courts  of  first  instance,  before  which  a  trial  of 
any  cause  is  had,  in  which  an  appeal  is  taken  or  writ  of 
error  is  sued  out,  shall  not  (unless  an  exception  is 
saved  to  the  regularity  of  the  process,  or  its  execution, 
or  to  the  acquiring  by  the  court  of  jurisdiction  in  the 
cause),  in  making  out  transcripts  of  the  record  for  the 
Supreme  Court,  set  out  the  original  or  any  subsequent 
writ  or  the  return  thereof ;  but  in  lieu  thereof  shall  say 
{e.  g.)  "summons  issued  October  2,  1871,  executed 
October  5,  1871,"  and  if  any  pleading  be  amended,  the 
clerk  in  making  out  transcripts  will  treat  the  last 
amended  pleading  as  the  only  one  of  that  order  in  the 
cause,  and  will  refrain  from  setting  out  any  abandoned 
pleading  as  part  of  the  record,  unless  it  be  made  such  by 
a  bill  of  exceptions;  and  no  clerk  shall  insert  in  the 
transcript  any  matter  touching  the  organization  of  the 
court,  or  any  mention  of  any  continuance,  motion  or 
aflSdavit  in  the  cause,  unless  the  same  be  specially  called 
for  by  the  bill  of  exceptions. 

Presumptions  in  support  of  bills  of  exceptions. 

Rule  14.  The  only  purpose  of  a  statement,  in  a 
bill  of  exceptions,  that  it  sets  out  all  the  evidence  in  a 
cause,  being  that  the  Supreme  Court  may  have  before  it 
the  same  matter  which  was  decided  by  ^he  court  of  first 
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instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all 
bills  of  exceptions,  for  the  future,  that  they  contain  all 
the  endence  applicable  to  any  particular  ruling  to  which 
exception  is  saved. 

Abstracts  and  briefs  to  be  filed. 

Rules  16  and  16  (as  consolidated  and  amended  at 
the  April  term,  1884).  In  all  cases  the  appellant  or  plain- 
tiff in  error  shall  file  with  the  clerk  of  this  court  on  or 
before  the  day  next  preceding  the  day  on  which  the 
cause  is  docketed  for  hearing,  seven  copies  of  an  ab- 
stract or  abridgment  of  the  record  in  said  cause,  setting 
forth  so  much  thereof  as  is  necessary  to  a  full  under- 
standing of  all  the  questions  presented  to  this  court  for 
decision,  together  with  a  brief  containing  in  numerical 
order,  the  points  or  legal  propositions  relied  on,  with 
citation  of  such  authorities  as  counsel  may  desire  to  pre- 
sent in  support  thereof. 

The  apj)ellant  or  plaintiff  in  error  shall  also  deliver 
a  copy  of  said  abstract,*  brief,  points  and  authorities  to 
the  attorney  for  the  respondent  or  defendant  in  error, 
at  least  thirty  days  before  the  day  on  which  the  cause  is 
docketed  for  hearing ;  and  the  counsel  for  the  respond- 
ent or  defendant  in  error  shall,  at  least  ten  days  before 
the  day  the  cause  is  docketed  for  hearing,  deliver  to  the 
counsel  for  appellant  or  plaintiff  in  error,  one  copy  of 
his  brief,  points  and  authorities  cited,  and  such  further 
abstract  of  the  record  as  he  may  deem  necessary,  and 
shall,  on  or  before  the  day  next  preceding  the  day  on 
which  said  cause  is  docketed  for  hearing,  file  with  the 
clerk  of  this  court  seven  copies  of  the  same,  and  the 
evidence  of  the  service  of  such  abstracts,  briefs,  points 
and  authorities,  as  above  required,  shall  be  filed  by  each 
party  at  the  time  of  filing  said  copies  with  the  clerk. 

Citing  authorities  in  briefb. 

Rule  17.  In  citing  authorities,  in  support  of  any 
proposition,  it  shall  be  the  duty  of  the  counsel  to  give  the 
names  of  the  parties  to  any  case  cited  from  any  report  of 
the  adjudged  cases,  as  well  as  the  number  of  the  volume 
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and  the  page  where  the  same  wUl  be  found ;  and  when 
reference  is  made  to  a  passage  in  any  elementary  work  or 
treatise,  the  number  of  the  edition,  the  volume,  the  chap- 
ter, section,  paging  and  side  paging  shall  be  set  forth. ' 

Appellant's  brief  to  allege  errors  oomplained  of. 

Rule  18.  The  brief  filed  on  behalf  of  the  appellant 
or  plaintiff  in  error  shall  distinctly  and  separately  allege 
the  errors  committed  by  the  interior  court,  and  no  refer- 
ence will  be  permitted  at  the  argument  to  errors  not  thus 
si)ecified,  unless  for  good  cause  shown  the  court  shall 
otherwise  direct. 

Failure  to  comply  with  rules  16  and  16. 

Rule  19.  If  any  appellant  or  plaintiff  in  error,  in 
any  civil  cause,  shall  foil  to  comply  with  rules  numbered 
15  and  16,  the  court,  when  the  cause  is  called  for  hearing, 
will  dismiss  the  appeal  or  writ  of  error ;  or  at  the  option 
of  respondent  or  defendant  in  error,  continue  the  cause 
at  the  costs  of  the  party  in  default. 

Agreed  oases. 

Rule  20.  Parties  may,  in  the  courts  of  first  instance, 
agree  upon  any  statement  of  the  cause  of  action,  the  de- 
fence and  the  evidence,  together  with  the  rulings  of  the 
court  thereupon  and  the  exceptions  saved  to  any  ruling, 
which  may  intelligibly  present  to  the  Supreme  Court,  or 
any  appellate  court,  the  matters  intended  to  be  reviewed  ; 
and  this  statement,  with  a  certificate  by  the  judge  before 
whom  the  cause  was  tried,  that  the  same  is  a  substantial 
history  of  what  occurred  at  the  trial  of  the  cause,  shall 
be  treated  as  the  record  in  all  appelate  courts,  and  the 
judgment  rendered  in  the  court  of  first  instance  shall  be 
affirmed  or  reversed  according  to  the  opinion  entertained 
by  the  Supreme  Court  respecting  the  same. 

Motion  for  rehearing. 

Rule  21.  Motions  for  rehearing  must  be  accompa- 
nied by  a  brief  statement  of  the  reasons  for  a  reconsider- 
ation of  the  cause,  and  must  be  founded  on  papers  showing 
clearly  that  some  question  decisive  of  the  case,  and  duly 
submitted  by  counsel,  has  been  overlooked  by  the  court, 
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or  that  the  decision  is  in  conflict  with  an  express  statute, 
or  with  a  controlling  decision  to  which  the  attention  of 
the  court  was  not  called  through  the  neglect  or  inadvert- 
ence of  counsel ;  and  the  question  so  submitted  by  counsel 
and  overlooked  by  the  court,  or  the  statute  with  which 
the  decision  conflicts,  or  the  controlling  decision  to 
which  the  attention  of  the  court  was  not  called,  as  the 
case  may  be,  must  be  distinctly  and  particularly  set 
forth  in  the  motion,  otherwise  the  motion  vrill  be  dis- 
regarded. Such  motion  must  be  filed  within  ten  days 
after  the  opinion  of  the  court  shall  be  delivered,  and 
notice  of  the  filing  thereof  must  be  served  on  the  opposite 
counsel,  but  no  motion  for  a  rehearing  shall  be  filed 
after  the  final  adjournment  of  the  court. 

Motion  for  affirmance. 

Rule  22.  On  motion  for  affirmance  under  section 
49,  article  13,  chapter  110,  Wagner's  Statutes,  the  mere 
fact  that  the  appellant  has  on  file,  or  presents  a  copy  of 
the  transcript  at  the  time  such  motion  is  made,  shall  not 
of  itself  be  deemed  ''good  cause"  within  the  meaning 
of  said  section. 

Former  rules  rescinded. 

Rule  23.  All  rules  not  included  in  the  foregoing 
enumeration  are  hereby  rescinded. 


ADDITIONAL  RULES. 

Rule  24.  No  writ  of  error  from  this  court  to  the 
court  of  appeals  can  be  issued  by  the  clerk  of  this  court 
in  vacation.  All  applications  in  term  time  for  writs  of 
error  to  the  court  of  appeals  shall  be  accompanied  by  an 
aflSdavit  of  the  attorney  of  record  that  the  cause  in  which 
such  writ  of  error  is  sued  out  is  one  of  which  this  court 
has  appellate  jurisdiction  under  section  12,  of  article  6,  of 
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the  constitotion ;  and  such  affidavit  shall  state  the  facts 
conferring  such  jurisdiction,  and  thereupon  the  clerk 
shall  issue  such  writ.  {Adopted  at  the  April  term^  1878). 

Rule  25.  That  hereafter,  in  no  case  will  extension 
of  time  for  filing  statements,  abstracts  and  briefs  be 
granted,  except  upon  affidavit  showing  satisfactory  cause. 
{Adopted  at  the  October  term^  1878). 

Rule  26.  A  party,  in  any  cause,  filing  a  motion 
either  to  dismiss  an  appeal  or  writ  of  error,  or  to  affirm 
the  judgment,  shall  first  notify  the  adverse  party  or  his 
attorney  of  record,  at  least  twenty-four  hours  before 
making  the  motion,  by  telegram,  by  letter,  or  by  written 
notice,  and  shall,  on  filing  such  motion,  satisfy  the  court 
that  such  notice  has  been  given.  {Adopted  at  the 
October  term,  1879). 

Rule  27.  All  briefs  of  counsel  shall  hereafter  con- 
tain separate  and  apart  from  the  argument  or  discussion 
of  authorities,  a  statement,  in  numerical  order,  of  the 
points  relied  on,  together  with  a  citation  of  authorities 
appropriate  under  each  point.  And  any  brief  failing  to 
comply  with, this  rule  may  be  disregarded  by  the  court. 
{Adopted  at  the  April  term,  1886). 
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